The U.S. Equal Employment Opportunity Commission


Facts About the Americans with Disabilities Act

Title I of the Americans with Disabilities Act of 1990, which took effect July 26, 1992, prohibits private employers, state and local governments, employment agencies and labor unions from discriminating against qualified individuals with disabilities in job application procedures, hiring, firing, advancement, compensation, job training, and other terms, conditions and privileges of employment. An individual with a disability is a person who:

· Has a physical or mental impairment that substantially limits one or more major life activities; 

· Has a record of such an impairment; or 

· Is regarded as having such an impairment. 

A qualified employee or applicant with a disability is an individual who, with or without reasonable accommodation, can perform the essential functions of the job in question. Reasonable accommodation may include, but is not limited to:

· Making existing facilities used by employees readily accessible to and usable by persons with disabilities. 

· Job restructuring, modifying work schedules, reassignment to a vacant position; 

· Acquiring or modifying equipment or devices, adjusting modifying examinations, training materials, or policies, and providing qualified readers or interpreters. 

An employer is required to make an accommodation to the known disability of a qualified applicant or employee if it would not impose an "undue hardship" on the operation of the employer's business. Undue hardship is defined as an action requiring significant difficulty or expense when considered in light of factors such as an employer's size, financial resources and the nature and structure of its operation.

An employer is not required to lower quality or production standards to make an accommodation, nor is an employer obligated to provide personal use items such as glasses or hearing aids.

MEDICAL EXAMINATIONS AND INQUIRIES

Employers may not ask job applicants about the existence, nature or severity of a disability. Applicants may be asked about their ability to perform specific job functions. A job offer may be conditioned on the results of a medical examination, but only if the examination is required for all entering employees in similar jobs. Medical examinations of employees must be job related and consistent with the employer's business needs.

DRUG AND ALCOHOL ABUSE

Employees and applicants currently engaging in the illegal use of drugs are not covered by the ADA, when an employer acts on the basis of such use. Tests for illegal drugs are not subject to the ADA's restrictions on medical examinations. Employers may hold illegal drug users and alcoholics to the same performance standards as other employees.

EEOC ENFORCEMENT OF THE ADA

The U.S. Equal Employment Opportunity Commission issued regulations to enforce the provisions of Title I of the ADA on July 26, 1991. The provisions originally took effect on July 26, 1992, and covered employers with 25 or more employees. On July 26, 1994, the threshold dropped to include employers with 15 or more employees.
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The U.S. Equal Employment Opportunity Commission


The ADA: Questions and Answers

Employment

Q. What employers are covered by the ADA, and when is the coverage effective? 

A. The employment provisions of title I of the ADA apply to private employers, State and local governments, employment agencies, and labor unions. Employers with 25 or more employees were covered starting July 26, 1992, when title I went into effect. Employers with 15 or more employees were covered two years later, beginning July 26, 1994. 

In addition, the employment practices of State and local governments of any size are covered by title II of the ADA, which goes into effect on January 26, 1992. The standards to be used under title II for determining whether employment discrimination has occurred depend on whether the public entity at issue is also covered by title I. Beginning July 26, 1992, if the public entity is covered by title I, then title I standards will apply. If not, the standards of section 504 of the Rehabilitation Act will apply. From January 26, 1992, when title II went into effect, until July 26, 1992, when title I went into effect, public entities were subject to the section 504 standards.

Q. What practices and activities are covered by the employment nondiscrimination requirements? 

A. The ADA prohibits discrimination in all employment practices, including job application procedures, hiring, firing, advancement, compensation, training, and other terms, conditions, and privileges of employment. It applies to recruitment, advertising, tenure, layoff, leave, fringe benefits, and all other employment-related activities. 

Q. Who is protected against employment discrimination? 

A. Employment discrimination is prohibited against "qualified individuals with disabilities." Persons discriminated against because they have a known association or relationship with a disabled individual also are protected. The ADA defines an "individual with a disability" as a person who has a physical or mental impairment that substantially limits one or more major life activities, has a record of such an impairment, or is regarded as having such an impairment. 

The first part of the definition makes clear that the ADA applies to persons who have substantial, as distinct from minor, impairments, and that these must be impairments that limit major life activities such as seeing, hearing, speaking, walking, breathing, performing manual tasks, learning, caring for oneself, and working. An individual with epilepsy, paralysis, a substantial hearing or visual impairment, mental retardation, or a learning disability would be covered, but an individual with a minor, nonchronic condition of short duration, such as a sprain, infection, or broken limb, generally would not be covered.

The second part of the definition would include, for example, a person with a history of cancer that is currently in remission or a person with a history of mental illness.

The third part of the definition protects individuals who are regarded and treated as though they have a substantially limiting disability, even though they may not have such an impairment. For example, this provision would protect a severely disfigured qualified individual from being denied employment because an employer feared the "negative reactions" of others.

Q. Who is a "qualified individual with a disability?" 

A. A qualified individual with a disability is a person who meets legitimate skill, experience, education, or other requirements of an employment position that he or she holds or seeks, and who can perform the "essential functions" of the position with or without reasonable accommodation. Requiring the ability to perform "essential" functions assures that an individual will not be considered unqualified simply because of inability to perform marginal or incidental job functions. If the individual is qualified to perform essential job functions except for limitations caused by a disability, the employer must consider whether the individual could perform these functions with a reasonable accommodation. If a written job description has been prepared in advance of advertising or interviewing applicants for a job, this will be considered as evidence, although not necessarily conclusive evidence, of the essential functions of the job. 

Q. Does an employer have to give preference to a qualified applicant with a disability over other applicants? 

A. No. An employer is free to select the most qualified applicant available and to make decisions based on reasons unrelated to the existence or consequence of a disability. For example, if two persons apply for a job opening as a typist, one a person with a disability who accurately types 50 words per minute, the other a person without a disability who accurately types 75 words per minute, the employer may hire the applicant with the higher typing speed, if typing speed is needed for successful performance of the job. 

Q. What is "reasonable accommodation?" 

A. Reasonable accommodation is a modification or an adjustment to a job or the work environment that will enable a qualified applicant or employee with a disability to participate in the application process or to perform essential job functions. Reasonable accommodation also includes adjustments to assure that a qualified individual with a disability has rights and privileges in employment equal to those of nondisabled employees. 

Q. What kinds of actions are required to reasonably accommodate applicants and employees? 

A. Examples of reasonable accommodation include making existing facilities used by employees readily accessible to and usable by an individual with a disability; restructuring a job; modifying work schedules; acquiring or modifying equipment; providing qualified readers or interpreters; or appropriately modifying examinations, training, or other programs. Reasonable accommodation also may include reassigning a current employee to a vacant position for which the individual is qualified, if the person becomes disabled and is unable to do the original job. However, there is no obligation to find a position for an applicant who is not qualified for the position sought. Employers are not required to lower quality or quantity standards in order to make an accommodation, nor are they obligated to provide personal use items such as glasses or hearing aids. 

The decision as to the appropriate accommodation must be based on the particular facts of each case. In selecting the particular type of reasonable accommodation to provide, the principal test is that of effectiveness, i.e., whether the accommodation will enable the person with a disability to do the job in question.

Q. Must employers be familiar with the many diverse types of disabilities to know whether or how to make a reasonable accommodation? 

A. No. An employer is required to accommodate only a "known" disability of a qualified applicant or employee. The requirement generally will be triggered by a request from an individual with a disability, who frequently can suggest an appropriate accommodation. Accommodations must be made on an individual basis, because the nature and extent of a disabling condition and the requirements of the job will vary in each case. If the individual does not request an accommodation, the employer is not obligated to provide one. If a disabled person requests, but cannot suggest, an appropriate accommodation, the employer and the individual should work together to identify one. There are also many public and private resources that can provide assistance without cost. 

Q. What are the limitations on the obligation to make a reasonable accommodation? 

A. The disabled individual requiring the accommodation must be otherwise qualified, and the disability must be known to the employer. In addition, an employer is not required to make an accommodation if it would impose an "undue hardship" on the operation of the employer's business. "Undue hardship" is defined as "an action requiring significant difficulty or expense" when considered in light of a number of factors. These factors include the nature and cost of the accommodation in relation to the size, resources, nature, and structure of the employer's operation. Where the facility making the accommodation is part of a larger entity, the structure and overall resources of the larger organization would be considered, as well as the financial and administrative relationship of the facility to the larger organization. In general, a larger employer would be expected to make accommodations requiring greater effort or expense than would be required of a smaller employer. 

Q. Must an employer modify existing facilities to make them accessible? 

A. An employer may be required to modify facilities to enable an individual to perform essential job functions and to have equal opportunity to participate in other employment-related activities. For example, if an employee lounge is located in a place inaccessible to a person using a wheelchair, the lounge might be modified or relocated, or comparable facilities might be provided in a location that would enable the individual to take a break with co-workers. 

Q. May an employer inquire as to whether a prospective employee is disabled? 

A. An employer may not make a pre-employment inquiry on an application form or in an interview as to whether, or to what extent, an individual is disabled. The employer may ask a job applicant whether he or she can perform particular job functions. If the applicant has a disability known to the employer, the employer may ask how he or she can perform job functions that the employer considers difficult or impossible to perform because of the disability, and whether an accommodation would be needed. A job offer may be conditioned on the results of a medical examination, provided that the examination is required for all entering employees in the same job category regardless of disability, and that information obtained is handled according to confidentiality requirements specified in the Act. After an employee enters on duty, all medical examinations and inquiries must be job related and necessary for the conduct of the employer's business. These provisions of the law are intended to prevent the employer from basing hiring and employment decisions on unfounded assumptions about the effects of a disability. 

Q. Does the ADA take safety issues into account? 

A. Yes. The ADA expressly permits employers to establish qualification standards that will exclude individuals who pose a direct threat -- i.e., a significant risk of substantial harm -- to the health or safety of the individual or of others, if that risk cannot be lowered to an acceptable level by reasonable accommodation. However, an employer may not simply assume that a threat exists; the employer must establish through objective, medically supportable methods that there is genuine risk that substantial harm could occur in the workplace. By requiring employers to make individualized judgments based on reliable medical or other objective evidence rather than on generalizations, ignorance, fear, patronizing attitudes, or stereotypes, the ADA recognizes the need to balance the interests of people with disabilities against the legitimate interests of employers in maintaining a safe workplace. 

Q. Can an employer refuse to hire an applicant or fire a current employee who is illegally using drugs? 

A. Yes. Individuals who currently engage in the illegal use of drugs are specifically excluded from the definition of a "qualified individual with a disability" protected by the ADA when an action is taken on the basis of their drug use. 

Q. Is testing for illegal drugs permissible under the ADA? 

A. Yes. A test for illegal drugs is not considered a medical examination under the ADA; therefore, employers may conduct such testing of applicants or employees and make employment decisions based on the results. The ADA does not encourage, prohibit, or authorize drug tests. 

Q. Are people with AIDS covered by the ADA? 

A. Yes. The legislative history indicates that Congress intended the ADA to protect persons with AIDS and HIV disease from discrimination. 

Q. How does the ADA recognize public health concerns? 

A. No provision in the ADA is intended to supplant the role of public health authorities in protecting the community from legitimate health threats. The ADA recognizes the need to strike a balance between the right of a disabled person to be free from discrimination based on unfounded fear and the right of the public to be protected. 

Q. What is discrimination based on "relationship or association?" 

A. The ADA prohibits discrimination based on relationship or association in order to protect individuals from actions based on unfounded assumptions that their relationship to a person with a disability would affect their job performance, and from actions caused by bias or misinformation concerning certain disabilities. For example, this provision would protect a person with a disabled spouse from being denied employment because of an employer's unfounded assumption that the applicant would use excessive leave to care for the spouse. It also would protect an individual who does volunteer work for people with AIDS from a discriminatory employment action motivated by that relationship or association. 

Q. Will the ADA increase litigation burdens on employers? 

A. Some litigation is inevitable. However, employers who use the period prior to the effective date of employment coverage to adjust their policies and practices to conform to ADA requirements will be much less likely to have serious litigation concerns. In drafting the ADA, Congress relied heavily on the language of the Rehabilitation Act of 1973 and its implementing regulations. There is already an extensive body of law interpreting the requirements of that Act to which employers can turn for guidance on their ADA obligations. The Equal Employment Opportunity Commission, which has issued regulations implementing the ADA's title I employment provisions, published a technical assistance manual with guidance on how to comply and will provide other assistance to help employers meet ADA requirements. Equal employment opportunity for people with disabilities will be achieved most quickly and effectively through widespread voluntary compliance with the law, rather than through reliance on litigation to enforce compliance. 

Q. How are the employment provisions enforced? 

A. The employment provisions of title I of the ADA are enforced under the same procedures applicable to race, sex, national origin, and religious discrimination under title VII of the Civil Rights Act of 1964. Complaints regarding actions that occur on or after July 26, 1992, may be filed with the Equal Employment Opportunity Commission or designated State human rights agencies. Remedies may include hiring, reinstatement, back pay, court orders to stop discrimination, and reasonable accommodation. Compensatory damages may be awarded for actual monetary losses and for future monetary losses, mental anguish, and inconvenience. Punitive damages may be available as well, if an employer acts with malice or reckless indifference. Attorney's fees may also be awarded. 
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Introduction

Small businesses are an ever-increasing source of jobs, many of which can be filled by individuals with disabilities who are able and want to work. The approximately 25 million small businesses in the nation represent 99.7 percent of all employers, employ more than 50 percent of the private work force, and generate more than half of the nation's gross domestic product.(1) Small businesses also provide 67 percent of all first jobs. Unfortunately, the unemployment rate of individuals with disabilities remains high. By some estimates, more than 70% of individuals with severe disabilities are not working, even though many of them are willing and able to do so. President Bush's New Freedom Initiative seeks to partner with small businesses to increase the percentage of individuals with disabilities in the workplace.

While the Americans with Disabilities Act (ADA) applies to all businesses with 15 or more employees, this handbook is intended primarily for businesses with 15 to 100 employees and smaller businesses expecting to expand to have at least 15 employees in the near future. It will provide you with an easy-to-read, overview of the basic employment provisions of the ADA as they relate to employees and job applicants.

What is the ADA?

The ADA is a federal civil rights law designed to prevent discrimination and enable individuals with disabilities to participate fully in all aspects of society.
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Practice tip: The Equal Employment Opportunity Commission (EEOC) enforces the employment provisions of the ADA. The EEOC is headquartered in Washington, DC and has offices throughout the United States, including Puerto Rico. If you have any questions concerning the EEOC or the ADA, please 

· Call the EEOC at 1-800-669-4000/1-800-669-6820 (TTY). 

· Check out our website: www.eeoc.gov. 

· Contact one of our small business liaisons. You can find out who they are on our web site. 

Who is protected by the ADA?

The ADA applies to a person who has a physical or mental impairment that substantially limits one or more major life activities (like sitting, standing, or sleeping).

· The ADA covers more than just people who are deaf, people who are blind, or people who use wheelchairs. 

· People who have physical conditions such as epilepsy, diabetes, HIV infection or severe forms of arthritis, hypertension, or carpal tunnel syndrome may be individuals with disabilities. 

· People with mental impairments such as major depression, bipolar (manic-depressive) disorder, and mental retardation may also be covered. 

The ADA also protects a person with a record of a substantially limiting impairment.

Example: A person with a history of cancer that is now in remission may be covered.

And the ADA protects a person who is regarded (or treated by an employer) as if s/he has a substantially limiting impairment.

· Sometimes, a person may be covered even if s/he has no impairment or has a minor impairment, particularly if the employer acts based on myths, fears, or stereotypes about a person's medical condition. 

Example: An employer may not deny a job to someone who has a history of cancer because of a fear that the condition will recur and cause the employee to miss a lot of work.

The ADA only protects a person who is qualified for the job s/he has or wants.

· The individual with a disability must meet job-related requirements (for example, education, training, or skills requirements). 

· S/he must be able to perform the job's essential functions (i.e., its fundamental duties) with or without a reasonable accommodation. 

Practice tip: Employers do not have to hire someone with a disability over a more qualified person without a disability. The goal of the ADA is to provide equal access and opportunities to individuals with disabilities, not to give them an unfair advantage.

What does the ADA require an employer to do?

Employers covered by the ADA have to make sure that people with disabilities:

· have an equal opportunity to apply for jobs and to work in jobs for which they are qualified; 

· have an equal opportunity to be promoted once they are working; 

· have equal access to benefits and privileges of employment that are offered to other employees, such as employer-provided health insurance or training; and 

· are not harassed because of their disability. 

Practice tip: Harassing someone because of a disability is just as serious as harassing someone because of race, sex, religion, or national origin. If an employee complains to you that s/he is being harassed because of a disability, respond to the complaint right away by conducting an appropriate investigation and, if necessary, taking action to correct the situation.

As discussed in the sections that follow, the ADA also limits the kinds of medical information that you can get from a job applicant or employee and requires you to provide reasonable accommodations to the known limitations of qualified individuals with disabilities.(2)
Hiring Do's and Don'ts - Pre-Job Offer

Basic rule: The ADA does not allow you to ask questions about disability or use medical examinations until after you make someone a conditional job offer.
Practice tip: Focus application and interview questions on non-medical job qualifications. An employer may ask a wide range of questions designed to determine an applicant's qualifications for a job.

Examples of what you can ask:

· Whether s/he has the right education, training, and skills for the position. 

· Whether s/he can satisfy the job's requirements or essential functions (describe them to the applicant). 

· How much time off the applicant took in a previous job (but not why), the reason s/he or she left a previous job, and any past discipline. 

Examples of what you can't ask:

· questions about an applicant's physical or mental impairment or how s/he became disabled (for example: questions about why the applicant uses a wheelchair); 

· questions about an applicant's use of medication; 

· questions about an applicant's prior workers' compensation history. 

Where it seems likely that an applicant has a disability that will require a reasonable accommodation, you may ask whether s/he will need one. This is an exception to the usual rule that questions regarding disability and reasonable accommodation should come after making a conditional job offer.

Example: During a job interview, you may ask a blind applicant interviewing for a position that requires working with a computer whether s/he will need a reasonable accommodation, such as special software that will read information on the screen.

Hiring Do's & Don'ts - Post-Job Offer

Basic rule: After making a job offer, you may ask any disability-related questions and conduct medical examinations as long as you do this for everybody in the same job category.
Practice tip: You may withdraw an offer from an applicant with a disability only if it becomes clear that s/he cannot do the essential functions of the job or would pose a direct threat (i.e., a significant risk of substantial harm) to the health or safety of him/herself or others. Be sure to consider whether any reasonable accommodation(s) would enable the individual to perform the job's essential functions and/or would reduce any safety risk the individual might pose.

Examples of what you can do:

· If you want to give a medical examination to someone who has been offered a job that involves heavy labor, you must give the same exam to anyone who is offered the same kind of job. 

· You may withdraw an offer of a manufacturing job involving the use of dangerous machinery if you learn during a post-offer medical exam that the applicant has frequent and unpredictable seizures. 

Example of what you can't do:

· You can't withdraw an offer to an HIV-positive applicant because you are concerned about customer and client reactions or because you assume that anyone with HIV infection will be unable to work long and stressful hours. 

Getting Medical Information from Employees

Once a person with a disability has started working, actual performance, and not the employee's disability, is the best indication of the employee's ability to do the job.

Basic rule: The ADA strictly limits the circumstances under which you may ask questions about disability or require medical examinations of employees. Such questions and exams are only permitted where you have a reasonable belief, based on objective evidence, that a particular employee will be unable to perform essential job functions or will pose a direct threat because of a medical condition.
Sometimes you may have observed the employee's job performance or you may have received reports from others who have seen the employee's behavior. These observations or reports may give you a reasonable belief that the employee's ability to perform essential job functions is impaired by a medical condition or that the employee poses a direct threat because of a medical condition.

Practice tip: If an employee with a disability is having trouble performing essential job functions, or doing so safely, do not immediately assume that the disability is the reason. Poor job performance is often unrelated to a medical condition and, when this is the case, it should be handled in accordance with your existing policies concerning performance (e.g., informal discussions with the employee, verbal or written warnings, or termination where necessary). On the other hand, if you have information that reasonably causes you to conclude that the problem is related to the employee's disability, then medical questions, and perhaps even a medical examination, may be appropriate.

Example: A normally reliable employee who is making frequent mistakes tells you that the medication she has started taking for her lupus makes her lethargic and unable to concentrate. Under these circumstances, you may ask her some questions relating to her medical condition, such as how long the medication can be expected to affect job performance.

Inquiries or exams always allowed: Certain types of inquiries or examinations are always permitted, even if they disclose some medical information. For example, you may:

· Ask all employees to provide a doctor's note to support a request for leave. 

· Ask about an employee's medical condition and conduct medical examinations that are required by another federal law. 

Confidentiality

Basic rule: With limited exceptions, you must keep confidential any medical information you learn about an applicant or employee. Information can be confidential even if it contains no medical diagnosis or treatment course and even if it is not generated by a health care professional.
Example: An employee's request for a reasonable accommodation would be considered medical information subject to the ADA's confidentiality requirements.

Practice tip: Do not place medical information in regular personnel files. Rather, keep medical information in a separate medical file that is accessible only to designated officials. Medical information stored electronically must be similarly protected (e.g., by storing it on a separate database).

The ADA recognizes that employers may sometimes have to disclose medical information about applicants or employees. Therefore, the law contains certain exceptions to the general rule requiring confidentiality. Information that is otherwise confidential under the ADA may be disclosed:

· to supervisors and managers where they need medical information in order to provide a reasonable accommodation or to meet an employee's work restrictions; 

· to first aid and safety personnel if an employee would need emergency treatment or require some other assistance (such as help during an emergency evacuation) because of a medical condition; 

· to individuals investigating compliance with the ADA and with similar state and local laws; and 

· pursuant to workers' compensation laws (e.g., to a state workers' compensation office in order to evaluate a claim) or for insurance purposes. 

Reasonable Accommodation and Undue Hardship

What is reasonable accommodation?

· Reasonable accommodations are adjustments or modifications provided by an employer to enable people with disabilities to enjoy equal employment opportunities. 

· Accommodations vary depending upon the needs of the individual applicant or employee. Not all people with disabilities (or even all people with the same disability) will require the same accommodation. For example: 

· A deaf applicant may need a sign language interpreter during the job interview. 

· An employee with diabetes may need regularly scheduled breaks during the workday to eat properly and monitor blood sugar and insulin levels. 

· A blind employee may need someone to read information posted on a bulletin board. 

· An employee with cancer may need leave to have radiation or chemotherapy treatments. 

When do I have to provide an accommodation?
· You must provide a reasonable accommodation if a person with a disability needs one in order to apply for a job, perform a job, or enjoy benefits equal to those you offer other employees. You do not have to provide any accommodation that would pose an undue hardship. 

What is undue hardship?
· Undue hardship means that providing the reasonable accommodation would result in significant difficulty or expense, based on your resources and the operation of your business. 

Practice tip: If providing a particular accommodation would result in undue hardship, consider whether another accommodation exists that would not.

What we've learned - most accommodations are not expensive:

· One-fifth cost nothing. 

· More than half of them only cost between $1 and $500. 

· The median cost is approximately $240. 

· Technological advances continue to reduce the cost of many accommodations. 

· Some employees provide their own accommodations in the form of assistive devices or equipment. 

Practice tip: To offset the cost of accommodations, you may be able to take advantage of tax credits, such as the Small Business Tax Credit (see Appendix A) and other sources, such as vocational rehabilitation funding.

Regardless of cost, you do not need to provide an accommodation that would pose significant difficulty in terms of the operation of your business.

Example: A store clerk with a disability asks to work part-time as a reasonable accommodation, which would leave part of one shift staffed by one clerk instead of two. This arrangement poses an undue hardship if it causes untimely customer service.

Example: An employee with a disability asks to change her scheduled arrival time from 9:00 a.m. to 10:00 a.m. to attend physical therapy appointments and to stay an hour later. If this accommodation would not affect her ability to complete work in a timely manner or disrupt service to clients or the performance of other workers, it does not pose an undue hardship.

Other Limitations on the Obligation to Provide Reasonable Accommodation:
In addition to actions that would result in undue hardship, you do not have to do any of the following:

· provide an employee with an adjustment or modification that would assist the individual both on and off the job, such as a prosthetic limb, wheelchair, or eyeglasses; 

· remove or alter a job's essential functions; 

Example: A grocery store bagger develops a disability that makes her unable to lift any item weighing more than five pounds. The store does not have to grant an accommodation removing its fifteen-pound lifting requirement if doing so would remove the main job duty of placing items into bags and handing filled bags to customers or placing them in grocery carts.

· lower production or performance standards; 

Example: A hotel that requires its housekeepers to clean 16 rooms per day does not have to lower this standard for an employee with a disability.

· or excuse violations of conduct rules necessary for the operation of your business. 

Example: You do not have to tolerate violence, threats of violence, theft, or destruction of property, even if the employee claims that a disability caused the misconduct.

How does an employee ask for an accommodation?
· An employer generally does not have to provide a reasonable accommodation unless an individual with a disability has asked for one. 

· A request can be a statement in "plain English" that an individual needs an adjustment or change in the application process or at work for a reason related to a medical condition. The request does not have to include the terms "ADA" or "reasonable accommodation," and the request does not have to be in writing, although you may ask for a something in writing to document the request. 

· A family member, friend, health professional, rehabilitation counselor, or other representative also may request a reasonable accommodation on behalf of an individual with a disability. 

Example: A doctor's note indicating that an employee can work "with restrictions" is a request for a reasonable accommodation.

Practice tip: Even though you do not have to initiate discussions about the need for a reasonable accommodation, if you believe that a medical condition is causing a performance or conduct problem, you certainly may ask the employee how you can help to solve the problem and even may ask if the employee needs a reasonable accommodation.

What should I do when an employee requests an accommodation?
· Once a reasonable accommodation is requested, you and the individual should discuss his/her needs and identify the appropriate reasonable accommodation. Where more than one accommodation would work, you may choose the one that is less costly or that is easier to provide. 

· "Interactive process" is a formal way of saying that you and the employee or applicant should talk about the request for a reasonable accommodation, especially where the need for the accommodation might not be obvious. A conversation also helps where there may be a question regarding what type of accommodation might best help the individual apply for a job or perform the essential functions of a job. 

Can I ask for information about an employee's disability?
· If the need for an accommodation is not obvious, you may ask for documentation describing the individual's disability and why the requested accommodation is needed. 

· What you may do: 

· Specify what types of information you are seeking about the disability and needed accommodation. 

· Explain what you will need to know (e.g., the type of impairment the individual has, how the impairment limits a major life activity (like sitting, standing, performing manual tasks, or sleeping). 

· Request information about how an accommodation would enable the employee to perform job-related tasks. 

· Consider providing the employee's health care professional with a description of the job's essential functions to increase the likelihood that you will get accurate and complete information the first time you ask for it. 

· Not enough information? 

· If you don't get sufficient information in response to your initial request for documentation, explain what additional information you need and then allow the individual an opportunity to provide it. 

· Note that there are limitations on the amount of documentation an employer may obtain. For example, you may not ask for an individual's entire medical record or for information about conditions unrelated to the impairment for which accommodation has been requested. 

Practice tip: You also may make an accommodation without requesting any documentation at all. You are free to rely instead on an individual's own description of his or her limitations and needs.

Procedures for Providing Reasonable Accommodation

Basic rule: The ADA does not require an employer to have a particular type of procedure in place for providing reasonable accommodations.
Practice tips:
Consider putting procedures for providing reasonable accommodations in writing (though this may not be necessary, particularly if you are a very small employer and have one person designated to receive and process accommodation requests).

As an alternative to written procedures, you might include a short statement in an employee handbook indicating that you will provide reasonable accommodations for qualified individuals with disabilities, along with the name and telephone number of the person designated to handle requests.

You also may want to indicate on written job applications that you will provide reasonable accommodations for the application process and during employment.

And bear in mind, whether you have written procedures or not:

· Develop time frames within which accommodations generally will be provided, remembering that you must respond promptly to a request. 

· Keep lines of communication open, particularly when it will take longer than expected to provide an accommodation or when you need more supporting documentation from the individual. 

· Use outside resources to identify and provide reasonable accommodations (see Appendix B). 

· Explain your decision - share your reasons with an applicant or employee so that s/he understands why you denied the request. 

Types of Reasonable Accommodations

Basic rule: There are many accommodations that enable individuals with disabilities to apply for jobs, be productive workers, and enjoy equal employment opportunities. In general, though, they can be grouped into the following categories.
Practice tip: There are tax incentives available to many small businesses for providing some of the reasonable accommodations described below. (See Appendix A.)

· Equipment. Purchasing equipment or modifying existing equipment is a form of reasonable accommodation. 

Example: A medical clinic could purchase amplified stethoscopes for use by hearing-impaired nurses, physicians, and other members of the health care staff.

· Accessible Materials. You may have to make written materials accessible to an individual with a disability who may not be able to read or understand them. Simple accommodations could include having someone read a list of employee conduct rules to an employee with a visual impairment or providing a simpler explanation of the rules for an employee with a cognitive disability. 

· Changes to the Workplace. Making changes to your facilities or work areas is a form of reasonable accommodation. 

Example: A small retail store could lower a paper cup dispenser near the water fountain and reconfigure store displays so that an employee in a wheelchair can get water and have access to all parts of the store.

· Job-Restructuring. Job-restructuring includes shifting responsibility to other employees for minor tasks (or "marginal functions") that an employee is unable to perform because of a disability and altering when and/or how a task is performed. 

Example: If moving boxes of files into a storage room is a function that a secretary performs only from time to time, this function could likely be reallocated to other employees if the secretary's severe back impairment makes him unable to perform it.

But: You do not have to remove the essential functions (i.e., fundamental duties) of the job.

Example: Where an employee has to spend a significant amount of time retrieving heavy boxes of merchandise and loading them into customers' cars as part of his job, he probably cannot be relieved of this duty as an accommodation.

Where your workforce is small and all workers must be able to perform a number of different tasks, job restructuring may not be possible.

· Working at home. If this accommodation is requested, consider whether any or all of the job's essential functions can be performed from home. 

· Computers, internet access, telephones, and fax machines make it possible to do many kinds of jobs from home at least some of the time. 

Example: A telemarketer, proofreader, researcher, or writer may have the type of job that can be performed at least partly at home.

But: Where the work involves use of materials that cannot be replicated at home, direct customer and co-worker access is necessary, or immediate access to documents in the workplace is necessary and cannot be anticipated in advance, working at home likely would present an undue hardship.

· Modified Work Schedules. This may involve adjusting arrival or departure time, providing periodic breaks, or altering when certain job tasks are performed. 

Example: An accountant for a small employer whose medication for depression causes extreme grogginess in the morning may not be able to begin work at 9:00 a.m., but could work from 10:00 until 6:30 without affecting her ability to complete tasks in a timely manner.

Example: It may be an undue hardship to adjust the arrival time for someone on a construction crew if it would affect the ability of others to begin work.

· Leave. Allowing an employee to use accrued paid leave, and providing additional unpaid leave once an employee has exhausted all available leave, is also a form of reasonable accommodation. Leave may be provided for a number of reasons related to a disability: for example, to allow an employee to receive or recover from treatment related to a disability or recover when a condition "flares up." 

What to do if someone asks for leave related to a medical condition:

· Determine whether the request is covered by your general leave policy for all employees. If yes, grant the leave according to your policy. 

· If an employee requests more leave than would be available under your policy, consider whether additional leave could be provided as a reasonable accommodation, absent undue hardship. 

But: Not all requests for leave as a reasonable accommodation must be granted. For example, where a job is highly specialized, so that it will be difficult to find someone to perform it on a temporary basis, and where the employee cannot provide a date of return, granting leave and holding the position open may constitute undue hardship.

Example: If the Executive Chef at a top restaurant requests leave for treatment of her disability but cannot provide a fixed date of return, the restaurant can show undue hardship because of the difficulty of replacing, even temporarily, a chef of this caliber. Moreover, it leaves the restaurant unable to determine how long it must hold open the position or to plan for the chef's absence.

Example: A restaurant food server requests 10 to 14 weeks off for disability-related surgery with the date of return depending on the speed of recuperation. The employer must decide whether granting this amount of leave, and doing so without a fixed date of return, would cause an undue hardship.

· Policy Modifications. Modifying a workplace rule because of an employee's disability may be a form of reasonable accommodation. 

Example: A retail store that does not allow its cashiers to drink beverages at the checkout and limits them to two 15 minute breaks per day may need to modify one rule or the other to accommodate an employee with a psychiatric disability who needs to drink a beverage once an hour due to dry mouth, a side effect of some psychiatric medications.

· Modifying Supervisory Methods. Simple modifications of supervisory methods may include communicating assignments in writing rather than orally for someone whose disability limits concentration or providing additional day-to-day guidance or feedback. An employer is not required, however, to change someone's supervisor. 

· Job Coaches. A job coach who assists in training or guiding the performance of a qualified individual with a disability may be a form of reasonable accommodation. 

Example: A custodian with mental retardation might have a job coach paid for by an outside agency to initially help, on a full-time basis, the worker learn required tasks and who then, periodically thereafter, returns to help ensure he is performing the job properly.

· Reassignment. Reassignment may be necessary where an employee can no longer perform his or her job because of a disability. 

· The employee must be qualified for the new position. 

· You do not have to bump another employee, promote an employee with a disability, or create a position for the individual. 

· Reassignment should be to a position that is equal in pay and status to the one held or as close as possible if an equivalent position is not vacant. 

Example: After being injured, a construction worker can no longer perform his job duties, even with accommodation, due to a resulting disability. He asks you to reassign him as an accommodation to a vacant, higher-paid construction foreman position for which he is qualified. You do not have to offer this reassignment because it would be a promotion.

Example: The host responsible for escorting diners to their seats at one of three restaurants operated by your business can no longer perform the essential functions of her position because a disability requires her to remain mostly sedentary. However, she is qualified to perform the duties of a vacant cashier position, which has the same salary, at one of your other restaurants. You must offer her a reassignment to the cashier position at the other restaurant as a reasonable accommodation.

But: Reassignment is not available to applicants; therefore, you would not have to look for a job for a person with a disability who is not qualified to do the job for which he or she applied, unless you do this for all applicants for other available jobs.

Safety Concerns

Basic rule: The ADA allows you to ask questions related to disability and even require a medical examination of an employee whose medical condition appears to be causing performance or safety problems.
Direct Threat: You also may reject a job applicant with a disability or terminate an employee with a disability for safety reasons if the person poses a direct threat (i.e., a significant risk of substantial harm to self or others). Employers have legitimate concerns about maintaining a safe workplace for all employees and members of the public and, in some instances, the nature of a particular person's disability may cause an unacceptable risk of harm.

Practice tip: You must be careful not to exclude a qualified person with a disability based on myths, unsubstantiated fears, or stereotypes about that person's ability to safely perform the job.

Examples of what to consider:

· Assess the particular applicant's or employee's present ability to safely perform the essential functions of the job based on objective evidence and reasonable medical judgment. 

· Consider the duration of the risk, the nature and severity of the potential harm, the likelihood that the potential harm will occur, and the imminence of the potential harm. 

Examples of what to be careful about:

· The determination cannot be based on generalizations about the condition. 

Example: You cannot automatically prohibit someone with epilepsy from working around machinery. Some forms of epilepsy are more severe than others or are not well-controlled. On the other hand, some people with epilepsy know when a seizure will occur in time to move away from potentially hazardous situations. Sometimes seizures occur only at night, making the possibility of a seizure on the job remote.

· The determination cannot be based on unfounded fears about the condition. 

Example: A restaurant could not deny someone with HIV infection a job handling food based on customers' fears that the condition could be transmitted, since there is no real risk of transmitting HIV through food handling.

Food safety - A special rule: Under the ADA, the Department of Health and Human Services annually issues a list of the infectious or communicable diseases transmitted through the handling of food. (Copies of the list may be obtained from Center for Infectious Diseases, Centers for Disease Control & Prevention, 1600 Clifton Road, N.E., Mailstop C09, Atlanta, GA 30333 (404) 639-2213.)

· If an individual with a disability has one of the infectious or communicable diseases included on the list, and if the risk of transmitting the disease associated with the handling of food cannot be eliminated by reasonable accommodation, an employer can refuse to assign the individual to a job involving food handling. 

· If the individual is a current employee, the employer must consider whether the individual can be accommodated, absent undue hardship, by reassignment to a vacant position not involving food handling. 

· The harm must be serious and likely to occur, not remote and speculative. 

Example: An employer may not reject an applicant who had been treated for major depression but had worked successfully in stressful jobs for several years based on speculation that the stress of the job might trigger a future relapse.

· There must be no reasonable accommodation that would reduce the risk. 

Example: A deaf mechanic cannot be denied employment based on the fear that he has a high probability of being injured by vehicles moving in and out of the garage if an accommodation would enable him to perform the job duties with little or no risk, such as allowing him to work in a corner of the garage facing outward so that he can see any moving vehicles.

Drug & Alcohol Use

· Current illegal use of drugs is not protected by the ADA. You do not need to hire or retain someone who is currently engaging in the illegal use of drugs. Tests for the current illegal use of drugs are permitted at any time prior to or during employment. 

· While people with alcoholism may be individuals with disabilities, the ADA still allows employers to hold them to the same performance and conduct standards as all other employees, including rules prohibiting drinking on the job. 

Example: An employer may fire an employee who is drinking alcohol while on the job if it has a uniformly applied rule prohibiting such conduct.

But: There may be times when you may have to accommodate an employee with alcoholism. For example, an employer may have to modify a rule prohibiting personal phone calls at work for an employee with alcoholism who periodically has to contact his "AA sponsor," if the employee has a need to do so during work hours.

What to do if a charge is filed against your business

Basic rule: A charge means only that someone has alleged that your business discriminated against him/her on a basis that is protected under Federal equal employment opportunity law: race, color, national origin, religion, sex, age, or disability. A charge does not constitute a finding that you did, in fact, discriminate.
What's the process?

· The EEOC will send you a copy of the charge and request a response and supporting documentation. The EEOC may investigate the charge. If it finds reasonable cause to believe that you discriminated against the charging party, it will invite you to conciliate the charge (i.e., the EEOC will offer you a chance to resolve the matter informally). In some cases, where conciliation fails, the EEOC will file a civil court action. If the EEOC finds no discrimination, or if conciliation fails and the EEOC chooses not to file suit, it will issue a notice of a right to sue, which gives the charging party 90 days to file a civil court action. 

· For a detailed description of the process, check out the EEOC website, www.eeoc.gov, and click on the link to "Small Business Information," and then on the link to "When A Charge Is Filed Against My Company." 

· The EEOC notice may offer mediation as a method for dealing with the charge even before it investigates the charge. We encourage you to use this process as a less expensive and time-consuming way of resolving an employment dispute. 

Practice tip: EEOC's mediation program is free. The program is voluntary and all parties must agree to take part. The mediation process also is confidential. Neutral mediators provide employers and charging parties the opportunity to reach mutually agreeable solutions. If the charge filed against your company is eligible for mediation, you will be notified by the EEOC of your opportunity to take part in the mediation process. In the event that mediation does not succeed, the charge is referred for investigation.

· The EEOC notice will caution you that it is unlawful to retaliate against the charging party for filing the charge. 

Example: An employee filed a charge against her supervisor alleging disability discrimination, which the employer believed to be without merit. After receiving the charge, the employer told the employee that she would be fired if she filed another meritless charge against it. The employee filed another charge against the employer and she was fired. Even assuming the charges of discrimination were without merit, the employee has a strong claim that the employer unlawfully retaliated against her.

Practice tip: Even if you believe that the charge is frivolous, submit a response to the EEOC and provide the information requested. If the charge was not dismissed by the EEOC when it was received, that means there is some basis for proceeding with further investigation. There are many cases where it is unclear whether discrimination may have occurred and an investigation is necessary. You are encouraged to present any facts that you believe show the allegations are incorrect or do not amount to an ADA violation.(3)


APPENDIX A
FEDERAL TAX INCENTIVES TO ENCOURAGE THE EMPLOYMENT
OF PEOPLE WITH DISABILITIES
AND TO PROMOTE THE ACCESSIBILITY OF PUBLIC ACCOMMODATIONS

The Internal Revenue Code includes several provisions aimed at making businesses more accessible to people with disabilities. The following is designed to give you general information about three of the most significant tax incentives. It is not legal advice. You should check with your accountant or tax advisor to find out whether you are eligible to take advantage of these incentives or visit the Internal Revenue Service's website, www.irs.gov, for more information. Additionally, consult your accountant or tax advisor about whether there are similar state and local tax incentives.

· Small Business Tax Credit (Internal Revenue Code Section 44: Disabled Access Credit): Small businesses with either $1,000,000 or less in revenue or 30 or fewer full-time employees may take a tax credit of up to $5,000 annually for the cost of providing reasonable accommodations such as sign language interpreters, readers, materials in alternative format (such as Braille or large print), the purchase of adaptive equipment, the modification of existing equipment, or the removal of architectural barriers. 

· Work Opportunity Tax Credit (Internal Revenue Code Section 51): Employers who hire certain targeted low-income groups, including individuals referred from vocational rehabilitation agencies and individuals receiving Supplemental Security Income (SSI) may be eligible for an annual tax credit of up to $2,400 for each qualifying employee who works at least 400 hours during the tax year. Additionally, a maximum credit of $1,200 may be available for each qualifying summer youth employee. 

· Architectural/Transportation Tax Deduction (Internal Revenue Code Section 190: Barrier Removal): This annual deduction of up to $15,000 is available to businesses of any size for the costs of removing barriers for people with disabilities, including the following: providing accessible parking spaces, ramps, and curb cuts; providing wheelchair-accessible telephones, water fountains, and restrooms; making walkways at least 48 inches wide; and making entrances accessible. 



APPENDIX B
INFORMATION ON REASONABLE ACCOMMODATIONS

Below are a few of the most frequently consulted resources for accommodating qualified individuals with disabilities. Many other resources exist both nationally and locally, such as organizations of and for individuals with particular types of disabilities. Finding one of these organizations in your area may be as simple as consulting your local phone book. Additionally, the federal government has a web site, www.disabilitydirect.gov, which provides links to many federal resources.

Job Accommodation Network (JAN)- provides lists based on specific disabilities as well as links to various other accommodation providers.

P.O. Box 6080
Morgantown, WV 26506-6080
(800) 526-7234 or (304) 293-7184
www.jan.wvu.edu
U.S. Department of Labor
For written materials: (800) 959-3652 (voice); (800) 326-2577 (TTY)
To ask questions: (202) 219-8412
www.dol.gov
ADA Disability and Business Technical Assistance Centers (DBTACs) - 10 federally funded regional centers to provide assistance on all aspects of the ADA.
(800) 949-4232

RESNA Technical Assistance Project - can refer individuals to projects offering technical assistance on technology-related services for individuals with disabilities.
(703) 524-6686 (voice); (703) 524-6639 (TTY)
www.resna.org
Access for All Program on Employment and Disability
School of Industrial and Labor Relations
106 ILR Extension
Ithaca, NY 14853-3901
(607) 255-7727 (voice); (607) 255-2891 (TTY)
ilr_ped@cornell.edu
Business Leadership Network 1331 F Street, N.W.
Washington, D.C. 20004-1107
(202) 376-6200, ext. 35 (voice); (202) 376-6205 (TTY)
dunlap-carol@dol.gov
www.usbln.com


APPENDIX C
FINDING QUALIFIED WORKERS WITH DISABILITIES

Many businesses say that they would like to hire qualified individuals with disabilities, but do not know where to find them. The following resources may be able to help. In addition, you may contact organizations of and for individuals with specific disabilities in your area and consult www.disabilitydirect.gov.

RISKON - executive recruitment firm committed to helping people with disabilities find jobs:

15 Central Avenue
Tenafly, NJ 07670
(201) 568-7750
(201) 568-5830 (fax)
www.riskon.com
National Business & Disability Council - provides full range of services to assist businesses successfully integrate people with disabilities into the workplace:

201 I.U. Willets Road
Albertson, NY 11507
(516) 873-9607 or (516) 465-1501
www.business-disability.com
www.abletowork.org
www.ncds.org
Job Accommodation Network (JAN) - provides a variety of resources for employers with employees with disabilities and those seeking to hire employees with disabilities:

P.O. Box 6080
Morgantown, WV 26506-6080
(800) 526-7234 or (304) 293-7184
www.jan.wvu.edu
Employer Assistance Referral Network (EARN) - a national toll-free telephone and electronic information referral service to assist employers in locating and recruiting qualified workers with disabilities. EARN is a service of the U.S. Department of Labor, Office of Disability Employment Policy with additional support provided by the Social Security Administration's Office of Employment Support Programs:

1-866- EARN NOW (327-6669)
www.earnworks.com
FOOTNOTES
1. Source: Small Business Administration, Office of Advocacy, http://www.sba.gov/advo/.

2. If you are a federal contractor, you will also have obligations under Section 503 of the Rehabilitation Act. This law prohibits discrimination and requires contractors and subcontractors to take affirmative steps to hire and to promote qualified individuals with disabilities.

For further information on the requirements of Section 503, contact the Office of Federal Contract Compliance Programs (OFCCP) of the U.S. Department of Labor at (202) 693-0100 (Voice) or (800) 326-2577 (TDD), or at www.dol.gov/esa/ofcp_org.htm.

3. The Small Business Regulatory Enforcement Fairness Act allows small businesses to comment about federal agency enforcement actions to an SBA Ombudsman. For information about this process and how to submit a comment, see Small Business and Agriculture Regulatory Enforcement National Ombudsman. It is EEOC policy to ensure that employers are not targeted for enforcement actions as a result of their comments to the SBA Ombudsman.
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Small Employers And Reasonable Accommodation

Introduction

The Americans with Disabilities Act (ADA) requires an employer with 15 or more employees to provide reasonable accommodation for individuals with disabilities, unless it would cause undue hardship. A reasonable accommodation is any change in the work environment or in the way a job is performed that enables a person with a disability to enjoy equal employment opportunities. There are three categories of "reasonable accommodations":

i. changes to a job application process 

ii. changes to the work environment, or to the way a job is usually done 

iii. changes that enable an employee with a disability to enjoy equal benefits and privileges of employment (such as access to training). 

Although many individuals with disabilities can apply for and perform jobs without any reasonable accommodations, workplace barriers may keep others from performing jobs which they could do with some form of accommodation. These barriers may be physical obstacles (such as inaccessible facilities or equipment), or they may be procedures or rules (such as rules concerning when work is performed, when breaks are taken, or how job tasks are performed). Reasonable accommodation removes workplace barriers for individuals with disabilities.

This guide answers some of the key questions facing small businesses in connection with reasonable accommodations. It explains the obligations of both employers and individuals with disabilities, and reviews the limits on how far employers must go in providing reasonable accommodations.

This guide is adapted from the Equal Employment Opportunity Commission's Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the ADA. Small employers wishing to learn more about reasonable accommodation and undue hardship should call 1-800-669-3362 to request a free copy of the Enforcement Guidance, or review it at EEOC's website, www.eeoc.gov.

Requesting Reasonable Accommodation

1. How must an individual request a reasonable accommodation? 

The individual must let the employer know that s/he needs an adjustment or change at work for a reason related to a medical condition. An individual may use "plain English" and need not mention the ADA or use the phrase "reasonable accommodation." Requests for reasonable accommodation do not need to be in writing, though an employer may choose to write a memorandum or letter confirming the request.

2. What must an employer do after receiving a request for reasonable accommodation? 

When the disability and/or the need for accommodation is not obvious, the employer may ask the individual for reasonable documentation about his/her disability and functional limitations.

The employer and the individual with a disability should engage in an informal process to clarify what the individual needs and identify the appropriate reasonable accommodation. The employer may ask the individual questions that will enable it to make an informed decision about the request. This includes asking what type of reasonable accommodation is needed.

There are extensive public and private resources to help employers and individuals with disabilities who are not familiar with possible accommodations. (See the Appendix to this guide for a resource directory to help identify reasonable accommodations.)

3. Must an employer provide the reasonable accommodation that the individual wants? 

The employer may choose among reasonable accommodations as long as the chosen accommodation is effective (i.e., it removes the workplace barrier at issue). The employer may offer alternative suggestions for reasonable accommodations to remove the workplace barrier in question. If there are two possible reasonable accommodations, and one costs more or is more difficult to provide, the employer may choose the one that is less expensive or easier to provide, as long as it is effective.

4. How quickly must an employer respond to a request for reasonable accommodation? 

An employer should respond promptly to a request for reasonable accommodation. If the employer and the individual with a disability need to engage in an interactive process, this too should proceed as quickly as possible. Similarly, the employer should act promptly to provide the reasonable accommodation.

Types Of Reasonable Accommodations

There are many different kinds of reasonable accommodations. Below is information on some of them.

5. Is restructuring a job a reasonable accommodation? 

Yes. This includes: (1) shifting responsibility to other employees for minor job tasks that an employee is unable to perform because of a disability; and (2) altering when and/or how a job task is performed. If an employee is unable to perform a minor job task because of a disability, an employer can require the employee to perform a different minor job function in its place.

6. Is providing leave necessitated by an employee's disability a form of reasonable accommodation? 1 

Yes, absent undue hardship, providing unpaid leave is a form of reasonable accommodation. However, an employer does not have to provide more paid leave than it provides to other employees.

7. May an employer apply a "no-fault" leave policy, under which employees are automatically terminated after they have been on leave for a certain period of time, to an employee with a disability who needs additional leave? 

If an employee with a disability needs additional unpaid leave as a reasonable accommodation, the employer must provide the employee with the additional leave even if it has a “no-fault” policy. An employer, however, does not need to provide leave if: (1) it can provide an effective accommodation that allows the person to keep working, or (2) it can show that granting additional leave would cause an undue hardship.

8. When an employee requests leave as a reasonable accommodation, may an employer provide an accommodation that requires him/her to remain on the job instead? 

Yes, if the employer's proposed reasonable accommodation would be effective and eliminate the need for leave. Accordingly, an employer may reallocate minor job tasks or provide a temporary transfer instead of leave, so long as the employee can still address his/her medical needs.

9. Is a modified or part-time schedule a reasonable accommodation? 

Yes, absent undue hardship. A modified schedule may involve adjusting arrival or departure times, providing periodic breaks, altering when certain job tasks are performed, allowing an employee to use accrued paid leave, or providing additional unpaid leave.

10. Is it a reasonable accommodation to modify a workplace policy because of an employee's disability? 

Yes. For example, granting an employee time off from work or an adjusted work schedule as a reasonable accommodation may involve modifying leave or attendance procedures or policies. However, reasonable accommodation only requires that the employer modify the policy for an employee with a disability. The employer may continue to apply the policy to all other employees.

11. Does an employer have to reassign to a vacant position an employee who can no longer perform his/her job because of a disability? 

Yes, unless the employer can show that it would be an undue hardship. The following criteria apply to reassignment:

An employee must be "qualified" for the new position. This means that s/he: (1) satisfies the skill, experience, education, and other job-related requirements of the position, and (2) can perform the primary job tasks of the new position, with or without reasonable accommodation. The employer does not have to assist the employee to become qualified.

An employer does not have to bump other employees or create a position. Nor does an employer have to promote the employee.

Reassignment should be to a position that is equal in pay and status to the position that the employee held, or to one that is as close as possible in terms of pay and status if an equivalent position is not vacant.

12. Does a reasonable accommodation include changing a person's supervisor? 

No. The ADA may, however, require that supervisory methods, such as the method of communicating assignments, be altered as a form of reasonable accommodation.

Other Reasonable Accommodation Issues

13. Are there certain things that are not considered reasonable accommodations and are therefore not required? 

· An employer does not have to eliminate a primary job responsibility. 

· An employer is not required to lower production standards that are applied to all employees, though it may have to provide reasonable accommodation to enable an employee with a disability to meet them. 

· An employer does not have to provide personal use items, such as a prosthetic limb, a wheelchair, eyeglasses, hearing aids, or similar devices. 

· An employer never has to excuse a violation of a uniformly applied conduct rule that is job-related and consistent with business necessity. This means, for example, that an employer never has to tolerate or excuse violence, threats of violence, stealing, or destruction of property. An employer may discipline an employee with a disability for engaging in such misconduct if it would impose the same discipline on an employee without a disability. 

14. May an employer tell other employees that someone is receiving a reasonable accommodation? 

No, because this usually amounts to a disclosure that the individual has a disability. The ADA specifically prohibits the disclosure of medical information except in certain limited situations, which do not include disclosure to coworkers.

An employer may certainly respond to a question from an employee about why a coworker is receiving what is perceived as "different" or "special" treatment by emphasizing its policy of assisting any employee who encounters difficulties in the workplace. The employer also may find it helpful to point out that many of the workplace issues encountered by employees are personal, and that, in these circumstances, it is the employer's policy to respect employee privacy. An employer may be able to make this point effectively by reassuring the employee asking the question that his/her privacy would similarly be respected if s/he found it necessary to ask the employer for some kind of workplace change for personal reasons. Employers might also find it helpful to provide all employees with information about various laws that require employers to meet certain employee needs (e.g., the ADA and the Family and Medical Leave Act), while also requiring them to protect the privacy of employees.

15. May an employer ask whether a reasonable accommodation is needed when an employee with a disability has not asked for one? 

If an employer knows that an employee has a disability, it may ask whether s/he needs a reasonable accommodation when it reasonably believes that the employee may need an accommodation. An employer also may ask an employee with a disability who is having performance or conduct problems if s/he needs reasonable accommodation.

Undue Hardship:
Limits On Providing Reasonable Accommodations

An employer never has to provide any reasonable accommodation that causes undue hardship, meaning significant difficulty or expense. Undue hardship refers not only to financial difficulty, but to reasonable accommodations that are unduly extensive or disruptive, or those that would fundamentally alter the nature or operation of the business.

Every request for reasonable accommodation should be evaluated separately to determine if it would impose an undue hardship, taking into account:

· the nature and cost of the accommodation needed; 

· the overall financial resources of the business; the number of persons employed by the business; and the effect on expenses and resources of the business; 

· the impact of the accommodation on the business. 

If cost is an issue, an employer should determine whether funding is available from an outside source, such as a state rehabilitation agency, to pay for all or part of the accommodation. In addition, the employer should determine whether it is eligible for certain tax credits or deductions to offset the cost of the accommodation. Also, to the extent that a portion of the cost of an accommodation causes undue hardship, the employer should ask the individual with a disability if s/he will pay the difference.

An employer cannot claim undue hardship based on employees' (or customers') fears or prejudices, or because providing a reasonable accommodation might have a negative impact on employee morale. Employers, however, may claim undue hardship where a reasonable accommodation would be unduly disruptive to other employees' ability to work.

16. Must an employer modify the work hours of an employee with a disability if doing so would prevent other employees from performing their jobs? 

No. If modifying one employee's work hours (or granting leave) would prevent other employees from doing their jobs, then the significant disruption to the operations of the employer constitutes an undue hardship.

17. Can an employer deny a request for leave when an employee cannot provide a fixed date of return? 

In some situations, an employee may be able to provide only an approximate date of return because treatment and recuperation do not always permit exact timetables. If an employer is able to show that the lack of a fixed return date imposes an undue hardship, then it can deny the leave. Undue hardship could result if the employer can neither plan for the employee's return nor permanently fill the position. In other situations, an employer may be able to be flexible.



Footnote:

1 Employers who are covered by the Family and Medical Leave Act (FMLA) may have obligations under that law, as well as the ADA. For more information on how these two laws apply to leave and modified schedules, employers may consult the EEOC's Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the ADA and the EEOC's Fact Sheet on the FMLA and the ADA.



APPENDIX

Resources For Locating Reasonable Accommodations

U.S. Equal Employment Opportunity Commission
1-800-669-3362 (Voice) 1-800-800-3302 (TT)

The EEOC's Publication Center has many free documents on the Title I employment provisions of the ADA, including both the statute, 42 U.S.C. § 12101 et seq. (1994), and the regulations, 29 C.F.R. § 1630 (1997). In addition, the EEOC has published a great deal of basic information about reasonable accommodation and undue hardship. The two main sources of interpretive information are: (1) the Interpretive Guidance accompanying the Title I regulations (also known as the "Appendix" to the regulations), 29 C.F.R. pt. 1630 app. §§ 1630.2(o), (p), 1630.9 (1997) , and (2) A Technical Assistance Manual on the Employment Provisions (Title I) of the Americans with Disabilities Act III, 8 FEP Manual (BNA) 405:6981, 6998-7018 (1992). The Manual includes a 200-page Resource Directory, including federal and state agencies, rehabilitation agencies (that may be able to pay some/all of the costs for certain reasonable accommodations), and disability organizations that can provide assistance in identifying and locating reasonable accommodations.

The EEOC also has discussed issues involving reasonable accommodation in the following guidances and documents: (1) Enforcement Guidance: Preemployment Disability-Related Questions and Medical Examinations at 5, 6-8, 20, 21-22, 8 FEP Manual (BNA) 405:7191, 7192-94, 7201 (1995); (2) Enforcement Guidance: Workers' Compensation and the ADA at 15-20, 8 FEP Manual (BNA) 405:7391, 7398-7401 (1996); (3) Enforcement Guidance: The Americans with Disabilities Act and Psychiatric Disabilities at 19-28, 8 FEP Manual (BNA) 405:7461, 7470-76 (1997); and (4) Fact Sheet on the Family and Medical Leave Act, the Americans with Disabilities Act, and Title VII of the Civil Rights Act of 1964 at 6-9, 8 FEP Manual (BNA) 405:7371, 7374-76 (1996).

Finally, the EEOC has a poster that employers and labor unions may use to fulfill the ADA's posting requirement.

All of the above-listed documents, with the exception of the ADA Technical Assistance Manual and Resource Directory and the poster, are also available through the Internet at http://www.eeoc.gov.

U.S. Department of Labor (To obtain information on the Family and Medical Leave Act)

To request written materials: 1-800-959-3652 (Voice) 1-800-326-2577 (TT)
To ask questions: (202) 219-8412 (Voice)

Internal Revenue Service (For information on tax credits and deductions for providing certain reasonable accommodations)

(202) 622-6060 (Voice)

Job Accommodation Network (JAN)
1-800-232-9675 (Voice/TT)
http://janweb.icdi.wvu.edu/
A service of the President's Committee on Employment of People with Disabilities. JAN can provide information, free-of-charge, about many types of reasonable accommodations.

ADA Disability and Business Technical Assistance Centers (DBTACs)
1-800-949-4232 (Voice/TT)

The DBTACs consist of 10 federally funded regional centers that provide information, training, and technical assistance on the ADA. Each center works with local business, disability, governmental, rehabilitation, and other professional networks to provide current ADA information and assistance, and places special emphasis on meeting the needs of small businesses. The DBTACs can make referrals to local sources of expertise in reasonable accommodations.

Registry of Interpreters for the Deaf
(301) 608-0050 (Voice/TT)

The Registry offers information on locating and using interpreters and transliteration services.

RESNA Technical Assistance Project
(703) 524-6686 (Voice) (703) 524-6639 (TT)
http://www.resna.org/hometa1.htm
RESNA, the Rehabilitation Engineering and Assistive Technology Society of North America, can refer individuals to projects in all 50 states and the six territories offering technical assistance on technology-related services for individuals with disabilities. Services may include:

· information and referral centers to help determine what devices may assist a person with a disability (including access to large data bases containing information on thousands of commercially available assistive technology products), 

· centers where individuals can try out devices and equipment, 

· assistance in obtaining funding for and repairing devices, and 

· equipment exchange and recycling programs. 
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Work At Home/Telework as a Reasonable Accommodation

Many employers have discovered the benefits of allowing employees to work at home through telework (also known as telecommuting) programs. Telework has allowed employers to attract and retain valuable workers by boosting employee morale and productivity. Technological advancements have also helped increase telework options. President George W. Bush's New Freedom Initiative emphasizes the important role telework can have for expanding employment opportunities for persons with disabilities.

In its 1999 Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act (revised 10/17/02), the Equal Employment Opportunity Commission said that allowing an individual with a disability to work at home may be a form of reasonable accommodation. The Americans with Disabilities Act (ADA) requires employers with 15 or more employees to provide reasonable accommodation for qualified applicants and employees with disabilities. Reasonable accommodation is any change in the work environment or in the way things are customarily done that enables an individual with a disability to apply for a job, perform a job, or gain equal access to the benefits and privileges of a job. The ADA does not require an employer to provide a specific accommodation if it causes undue hardship, i.e., significant difficulty or expense.

Not all persons with disabilities need - or want - to work at home. And not all jobs can be performed at home. But, allowing an employee to work at home may be a reasonable accommodation where the person's disability prevents successfully performing the job on-site and the job, or parts of the job, can be performed at home without causing significant difficulty or expense.

This fact sheet explains the ways that employers may use existing telework programs or allow an individual to work at home as a reasonable accommodation.

1. Does the ADA require employers to have telework programs? 

No. The ADA does not require an employer to offer a telework program to all employees. However, if an employer does offer telework, it must allow employees with disabilities an equal opportunity to participate in such a program.

In addition, the ADA's reasonable accommodation obligation, which includes modifying workplace policies, might require an employer to waive certain eligibility requirements or otherwise modify its telework program for someone with a disability who needs to work at home. For example, an employer may generally require that employees work at least one year before they are eligible to participate in a telework program. If a new employee needs to work at home because of a disability, and the job can be performed at home, then an employer may have to waive its one-year rule for this individual.

2. May permitting an employee to work at home be a reasonable accommodation, even if the employer has no telework program? 

Yes. Changing the location where work is performed may fall under the ADA's reasonable accommodation requirement of modifying workplace policies, even if the employer does not allow other employees to telework. However, an employer is not obligated to adopt an employee's preferred or requested accommodation and may instead offer alternate accommodations as long as they would be effective. (See Question 6.)

3. How should an employer determine whether someone may need to work at home as a reasonable accommodation? 

This determination should be made through a flexible "interactive process" between the employer and the individual. The process begins with a request. An individual must first inform the employer that s/he has a medical condition that requires some change in the way a job is performed. The individual does not need to use special words, such as "ADA" or "reasonable accommodation" to make this request, but must let the employer know that a medical condition interferes with his/her ability to do the job.

Then, the employer and the individual need to discuss the person's request so that the employer understands why the disability might necessitate the individual working at home. The individual must explain what limitations from the disability make it difficult to do the job in the workplace, and how the job could still be performed from the employee's home. The employer may request information about the individual's medical condition (including reasonable documentation) if it is unclear whether it is a "disability" as defined by the ADA. The employer and employee may wish to discuss other types of accommodations that would allow the person to remain full-time in the workplace. However, in some situations, working at home may be the only effective option for an employee with a disability.

4. How should an employer determine whether a particular job can be performed at home? 

An employer and employee first need to identify and review all of the essential job functions. The essential functions or duties are those tasks that are fundamental to performing a specific job. An employer does not have to remove any essential job duties to permit an employee to work at home. However, it may need to reassign some minor job duties or marginal functions (i.e., those that are not essential to the successful performance of a job) if they cannot be performed outside the workplace and they are the only obstacle to permitting an employee to work at home. If a marginal function needs to be reassigned, an employer may substitute another minor task that the employee with a disability could perform at home in order to keep employee workloads evenly distributed.

After determining what functions are essential, the employer and the individual with a disability should determine whether some or all of the functions can be performed at home. For some jobs, the essential duties can only be performed in the workplace. For example, food servers, cashiers, and truck drivers cannot perform their essential duties from home. But, in many other jobs some or all of the duties can be performed at home.

Several factors should be considered in determining the feasibility of working at home, including the employer's ability to supervise the employee adequately and whether any duties require use of certain equipment or tools that cannot be replicated at home. Other critical considerations include whether there is a need for face-to-face interaction and coordination of work with other employees; whether in-person interaction with outside colleagues, clients, or customers is necessary; and whether the position in question requires the employee to have immediate access to documents or other information located only in the workplace. An employer should not, however, deny a request to work at home as a reasonable accommodation solely because a job involves some contact and coordination with other employees. Frequently, meetings can be conducted effectively by telephone and information can be exchanged quickly through e-mail.

If the employer determines that some job duties must be performed in the workplace, then the employer and employee need to decide whether working part-time at home and part-time in the workplace will meet both of their needs. For example, an employee may need to meet face-to-face with clients as part of a job, but other tasks may involve reviewing documents and writing reports. Clearly, the meetings must be done in the workplace, but the employee may be able to review documents and write reports from home.

5. How frequently may someone with a disability work at home as a reasonable accommodation? 

An employee may work at home only to the extent that his/her disability necessitates it. For some people, that may mean one day a week, two half-days, or every day for a particular period of time (e.g., for three months while an employee recovers from treatment or surgery related to a disability). In other instances, the nature of a disability may make it difficult to predict precisely when it will be necessary for an employee to work at home. For example, sometimes the effects of a disability become particularly severe on a periodic but irregular basis. When these flare-ups occur, they sometimes prevent an individual from getting to the workplace. In these instances, an employee might need to work at home on an "as needed" basis, if this can be done without undue hardship.

As part of the interactive process, the employer should discuss with the individual whether the disability necessitates working at home full-time or part-time. (A few individuals may only be able to perform their jobs successfully by working at home full time.) If the disability necessitates working at home part-time, then the employer and employee should develop a schedule that meets both of their needs. Both the employer and the employee should be flexible in working out a schedule so that work is done in a timely way, since an employer does not have to lower production standards for individuals with disabilities who are working at home. The employer and employee also need to discuss how the employee will be supervised.

6. May an employer make accommodations that enable an employee to work full-time in the workplace rather than granting a request to work at home? 

Yes, the employer may select any effective accommodation, even if it is not the one preferred by the employee. Reasonable accommodations include adjustments or changes to the workplace, such as: providing devices or modifying equipment, making workplaces accessible (e.g., installing a ramp), restructuring jobs, modifying work schedules and policies, and providing qualified readers or sign language interpreters. An employer can provide any of these types of reasonable accommodations, or a combination of them, to permit an employee to remain in the workplace. For example, an employee with a disability who needs to use paratransit asks to work at home because the paratransit schedule does not permit the employee to arrive before 10:00 a.m., two hours after the normal starting time. An employer may allow the employee to begin his or her eight-hour shift at 10:00 a.m., rather than granting the request to work at home, if this would work with the paratransit schedule.

7. How can employers and individuals with disabilities learn more about reasonable accommodation, including working at home? 

Employers and individuals with disabilities wishing to learn more about working at home as a reasonable accommodation can contact the EEOC at (202) 663-4691 (voice) and (202) 663-7026 (TTY). General information about reasonable accommodation can be found on EEOC's website, www.eeoc.gov/policy/guidance.html (Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act; revised 10/17/02). This website also provides guidances on many other aspects of the ADA.

The government-funded Job Accommodation Network (JAN) is a free service that offers employers and individuals ideas about effective accommodations. The counselors perform individualized searches for workplace accommodations based on a job's functional requirements, the functional limitations of the individual, environmental factors, and other pertinent information. JAN can be reached at 1-800-526-7234 (voice or TDD); or at www.jan.wvu.edu/soar.
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EEOC Enforcement Guidance on the Americans with Disabilities Act and Psychiatric Disabilities



ADDENDUM

Since the Enforcement Guidance on the Americans with Disabilities Act and Psychiatric Disabilities was published, the Supreme Court has ruled that the determination of whether a person has an ADA "disability" must take into consideration whether the person is substantially limited in performing a major life activity when using a mitigating measure. This means that if a person has little or no difficulty performing any major life activity because s/he uses a mitigating measure, then that person will not meet the ADA's first definition of "disability." The Supreme Court's rulings were in Sutton v. United Airlines, Inc., 527 U.S. ____ (1999), and Murphy v. United Parcel Service, Inc., 527 U.S. ____ (1999).

As a result of the Supreme Court's ruling, this document's guidance on mitigating measures is superseded. Following the Supreme Court's ruling, whether a person has an ADA "disability" is determined by taking into account the positive and negative effects of mitigating measures used by the individual. The Supreme Court's ruling does not change anything else in this document. The superseded guidance is found in:

· Question 6 

· Question 7 

· Question 11. 

For more information on the Supreme Court rulings and their impact on determining whether specific individuals meet the definition of "disability," consult the Instructions for Field Offices: Analyzing ADA Charges After Supreme Court Decisions Addressing "Disability" and "Qualified," which can be found on EEOC's website at www.eeoc.gov.
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Enforcement Guidance: The Americans With Disabilities Act and Psychiatric Disabilities

INTRODUCTION

The workforce includes many individuals with psychiatric disabilities who face employment discrimination because their disabilities are stigmatized or misunderstood.  Congress intended Title I of the Americans with Disabilities Act (ADA)1 to combat such employment discrimination as well as the myths, fears, and stereotypes upon which it is based.2

The Equal Employment Opportunity Commission ("EEOC" or "Commission")

receives a large number of charges under the ADA alleging employment

discrimination based on psychiatric disability.3 These charges raise a

wide array of legal issues including, for example, whether an individual has a psychiatric disability as defined by the ADA and whether an employer may ask about an individual's psychiatric disability.  People with psychiatric disabilities and employers also have posed numerous questions to the EEOC about this topic. 

This guidance is designed to:

       facilitate the full enforcement of the ADA with respect to

individuals alleging employment discrimination based on psychiatric

disability; 

       respond to questions and concerns expressed by individuals with

psychiatric disabilities regarding the ADA; and

       answer questions posed by employers about how principles of ADA

analysis apply in the context of psychiatric disabilities.4

WHAT IS A PSYCHIATRIC DISABILITY UNDER THE ADA?

Under the ADA, the term "disability" means:  "(a) A physical or mental

impairment that substantially limits one or more of the major life

activities of [an] individual; (b) a record of such an impairment; or (c) being regarded as having such an impairment."5

This guidance focuses on the first prong of the ADA's definition of

"disability" because of the great number of questions about how it is

applied in the context of psychiatric conditions. 

Impairment

1.    What is a "mental impairment" under the ADA?

The ADA rule defines "mental impairment" to include "[a]ny mental or

psychological disorder, such as . . . emotional or mental illness."6

Examples of "emotional or mental illness[es]" include major depression,

bipolar disorder, anxiety disorders (which include panic disorder,

obsessive compulsive disorder, and post-traumatic stress disorder),

schizophrenia, and personality disorders.  The current edition of the

American Psychiatric Association's Diagnostic and Statistical Manual of

Mental Disorders (now the fourth edition, DSM-IV) is relevant for

identifying these disorders.  The DSM-IV has been recognized as an

important reference by courts7 and is widely used by American mental

health professionals for diagnostic and insurance reimbursement purposes. 

Not all conditions listed in the DSM-IV, however, are disabilities, or

even impairments, for purposes of the ADA.  For example, the DSM-IV lists several conditions that Congress expressly excluded from the ADA's definition of "disability."8 While DSM-IV covers conditions involving drug abuse, the ADA provides that the term "individual with a disability" does not include an individual who is currently engaging in the illegal use of drugs, when the covered entity acts on the basis of that use.9 The DSM-IV also includes conditions that are not mental disorders but for which people may seek treatment (for example, problems with a spouse or child).10 Because these conditions are not disorders, they are not impairments under the ADA.11

Even if a condition is an impairment, it is not automatically a

"disability."  To rise to the level of a "disability," an impairment must "substantially limit" one or more major life activities of the

individual.12

2.    Are traits or behaviors in themselves mental impairments?   

No. Traits or behaviors are not, in themselves, mental impairments.  For

example, stress, in itself, is not automatically a mental impairment. 

Stress, however, may be shown to be related to a mental or physical

impairment.  Similarly, traits like irritability, chronic lateness, and

poor judgment are not, in themselves, mental impairments, although they

may be linked to mental impairments.13

Major Life Activities

An impairment must substantially limit one or more major life activities to rise to the level of a "disability" under the ADA.14

3.    What major life activities are limited by mental impairments?

The major life activities limited by mental impairments differ from person to person.  There is no exhaustive list of major life activities.  For some people, mental impairments restrict major life activities such as learning, thinking, concentrating, interacting with others,15 caring for oneself, speaking, performing manual tasks, or working.  Sleeping is also a major life activity that may be limited by mental impairments.16

4.  To establish a psychiatric disability, must an individual always show that s/he is substantially limited in working? 

      No.  The first question is whether an individual is substantially

limited in a major life activity other than working (e.g., sleeping,

concentrating, caring for oneself).  Working should be analyzed only if no other major life activity is substantially limited by an impairment.17

Substantial Limitation  

Under the ADA, an impairment rises to the level of a disability if it

substantially limits a major life activity.18 "Substantial limitation"  is evaluated in terms of the severity of the limitation and the length of time it restricts a major life activity.19The determination that a

particular individual has a substantially limiting impairment should be

based on information about how the impairment affects that individual and not on generalizations about the condition.  Relevant evidence for EEOC investigators includes descriptions of an individual's typical level of functioning at home, at work, and in other settings, as well as evidence showing that the individual's functional limitations are linked to his/her impairment.  Expert testimony about substantial limitation is not necessarily required.  Credible testimony from the individual with a disability and his/her family members, friends, or coworkers may suffice. 

5.  When is an impairment sufficiently severe to substantially limit a

major life activity? 

An impairment is sufficiently severe to substantially limit a major life activity if it prevents an individual from performing a major life

activity or significantly restricts the condition, manner, or duration

under which an individual can perform a major life activity, as compared to the average person in the general population.20 An impairment does not significantly restrict major life activities if it results in only mild limitations. 

6.  Should the corrective effects of medications be considered when deciding if an impairment is so severe that it substantially limits a major life activity? 

No.  The ADA legislative history unequivocally states that the extent to which an impairment limits performance of a major life activity is

assessed without regard to mitigating measures, including medications.21 Thus, an individual who is taking medication for a mental impairment has an ADA disability if there is evidence that the mental impairment, when left untreated, substantially limits a major life activity.22 Relevant evidence for EEOC investigators includes, for example, a description of how an individual's condition changed when s/he went off medication 23 or needed to have dosages adjusted, or a description of his/her condition before starting medication.24

7.  How long does a mental impairment have to last to be substantially

limiting? 

An impairment is substantially limiting if it lasts for more than several months and significantly restricts the performance of one or more major life activities during that time.  It is not substantially limiting if it lasts for only a brief time or does not significantly restrict an individual's ability to perform a major life activity.25 Whether the impairment is substantially limiting is assessed without regard to mitigating measures such as medication. 

            Example A:  An employee has had major depression for almost a year.  He has been intensely sad and socially withdrawn (except for going to work), has developed serious insomnia, and has had severe problems concentrating.  This employee has an impairment (major depression) that significantly restricts his ability to interact with others, sleep, and concentrate.  The effects of this impairment are severe and have lasted long enough to be substantially limiting. 

In addition, some conditions may be long-term, or potentially long-term, in that their duration is indefinite and unknowable or is expected to be at least several months.  Such conditions, if severe, may constitute disabilities.26

            Example B:  An employee has taken medication for bipolar

disorder for a few months.  For some time before starting medication, he experienced increasingly severe and frequent cycles of depression and mania; at times, he became extremely withdrawn socially or had difficulty caring for himself.  His symptoms have abated with medication, but his doctor says that the duration and course of his bipolar disorder is indefinite, although it is potentially long-term.  This employee's impairment (bipolar disorder) significantly restricts his major life activities of interacting with others and caring for himself, when considered without medication.  The effects of his impairment are severe, and their duration is indefinite and potentially long-term. 

However, conditions that are temporary and have no permanent or long-term effects on an individual's major life activities are not substantially limiting. 

            Example C:  An employee was distressed by the end of a

romantic relationship.  Although he continued his daily routine, he

sometimes became agitated at work.  He was most distressed for about a

month during and immediately after the breakup.  He sought counseling and his mood improved within weeks.  His counselor gave him a diagnosis of "adjustment disorder" and stated that he was not expected to experience any long-term problems associated with this event.  While he has an impairment (adjustment disorder), his impairment was short-term, did not significantly restrict major life activities during that time, and was not expected to have permanent or long-term effects.  This employee does not have a disability for purposes of the ADA. 

8.    Can chronic, episodic disorders be substantially limiting?

Yes.  Chronic, episodic conditions may constitute substantially limiting impairments if they are substantially limiting when active or have a high likelihood of recurrence in substantially limiting forms.  For some individuals, psychiatric impairments such as bipolar disorder, major depression, and schizophrenia may remit and intensify, sometimes

repeatedly, over the course of several months or several years.27

9.  When does an impairment substantially limit an individual's ability to interact with others? 

An impairment substantially limits an individual's ability to interact

with others if, due to the impairment, s/he is significantly restricted as compared to the average person in the general population.  Some

unfriendliness with coworkers or a supervisor would not, standing alone, be sufficient to establish a substantial limitation in interacting with others.  An individual would be substantially limited, however, if his/her relations with others were characterized on a regular basis by severe problems, for example, consistently high levels of hostility, social withdrawal, or failure to communicate when necessary. 

These limitations must be long-term or potentially long-term, as opposed to temporary, to justify a finding of ADA disability. 

            Example:  An individual diagnosed with schizophrenia now works successfully as a computer programmer for a large company.  Before finding an effective medication, however, he stayed in his room at home for several months, usually refusing to talk to family and close friends.  After finding an effective medication, he was able to return to school, graduate, and start his career.  This individual has a mental impairment, schizophrenia, which substantially limits his ability to interact with others when evaluated without medication. Accordingly, he is an individual with a disability as defined by the ADA. 

10.  When does an impairment substantially limit an individual's ability to concentrate? 

An impairment substantially limits an individual's ability to concentrate if, due to the impairment, s/he is significantly restricted as compared to the average person in the general population.28 For example, an individual would be substantially limited if s/he was easily and frequently distracted, meaning that his/her attention was frequently drawn to irrelevant sights or sounds or to intrusive thoughts; or if s/he experienced his/her "mind going blank" on a frequent basis. 

Such limitations must be long-term or potentially long-term, as opposed to temporary, to justify a finding of ADA disability.29

            Example A:  An employee who has an anxiety disorder says that his mind wanders frequently and that he is often distracted by irrelevant thoughts.  As a result, he makes repeated errors at work on detailed or complex tasks, even after being reprimanded.  His doctor says that the errors are caused by his anxiety disorder and may last indefinitely. This individual has a disability because, as a result of an anxiety disorder, his ability to concentrate is significantly restricted as compared to the average person in the general population. 

            Example B:  An employee states that he has trouble

concentrating when he is tired or during long meetings.  He attributes

this to his chronic depression.  Although his ability to concentrate may be slightly limited due to depression (a mental impairment), it is not significantly restricted as compared to the average person in the general population.  Many people in the general population have difficulty concentrating when they are tired or during long meetings. 

11.  When does an impairment substantially limit an individual's ability to sleep? 

An impairment substantially limits an individual's ability to sleep if,

due to the impairment, his/her sleep is significantly restricted as

compared to the average person in the general population.  These

limitations must be long-term or potentially long-term as opposed to

temporary to justify a finding of ADA disability. 

For example, an individual who sleeps only a negligible amount without

medication for many months, due to post-traumatic stress disorder, would be significantly restricted as compared to the average person in the

general population and therefore would be substantially limited in

sleeping.30 Similarly, an individual who for several months typically

slept about two to three hours per night without medication, due to

depression, also would be substantially limited in sleeping. 

By contrast, an individual would not be substantially limited in sleeping if s/he had some trouble getting to sleep or sometimes slept fitfully because of a mental impairment.  Although this individual may be slightly restricted in sleeping, s/he is not significantly restricted as compared to the average person in the general population. 

12.  When does an impairment substantially limit an individual's ability to care for him/herself? 

An impairment substantially limits an individual's ability to care for

him/herself if, due to the impairment, an individual is significantly

restricted as compared to the average person in the general population in performing basic activities such as getting up in the morning, bathing, dressing, and preparing or obtaining food.  These limitations must be long-term or potentially long-term as opposed to temporary to justify a finding of ADA disability. 

Some psychiatric impairments, for example major depression, may result in an individual sleeping too much.  In such cases, an individual may be substantially limited if, as a result of the impairment, s/he sleeps so much that s/he does not effectively care for him/herself.  Alternatively, the individual may be substantially limited in working. 

DISCLOSURE OF DISABILITY

Individuals with psychiatric disabilities may have questions about whether and when they must disclose their disability to their employer under the ADA.  They may have concerns about the potential negative consequences of disclosing a psychiatric disability in the workplace, and about the confidentiality of information that they do disclose. 

13.  May an employer ask questions on a job application about history of treatment of mental illness, hospitalization, or the existence of mental or emotional illness or psychiatric disability? 

No.  An employer may not ask questions that are likely to elicit

information about a disability before making an offer of employment.31

Questions on a job application about psychiatric disability or mental or emotional illness or about treatment are likely to elicit information about a psychiatric disability and therefore are prohibited before an offer of employment is made. 

14.  When may an employer lawfully ask an individual about a psychiatric disability under the ADA? 

An employer may ask for disability-related information, including

information about psychiatric disability, only in the following limited

circumstances: 

         Application Stage.  Employers are prohibited from asking

disability-related questions before making an offer of employment.  An

exception, however, is if an applicant asks for reasonable accommodation for the hiring process.  If the need for this accommodation is not obvious, an employer may ask an applicant for reasonable documentation about his/her disability.  The employer may require the applicant to provide documentation from an appropriate professional concerning his/her disability and functional limitations.32 A variety of health professionals may provide such documentation regarding psychiatric disabilities including primary health care professionals,33 psychiatrists, psychologists, psychiatric nurses, and licensed mental health professionals such as licensed clinical social workers and licensed professional counselors.34

An employer should make clear to the applicant why it is requesting such information, i.e., to verify the existence of a disability and the need for an accommodation.  Furthermore, the employer may request only

information necessary to accomplish these limited purposes. 

            Example A:  An applicant for a secretarial job asks to take a typing test in a quiet location rather than in a busy reception area

"because of a medical condition."  The employer may make disability-related inquiries at this point because the applicant's need for reasonable accommodation under the ADA is not obvious based on the

statement that an accommodation is needed "because of a medical

condition."  Specifically, the employer may ask the applicant to provide documentation showing that she has an impairment that substantially limits a major life activity and that she needs to take the typing test in a quiet location because of disability-related functional limitations.35

Although an employer may not ask an applicant if s/he will need reasonable accommodation for the job, there is an exception if the employer could reasonably believe, before making a job offer, that the applicant will need accommodation to perform the functions of the job.  For an individual with a non-visible disability, this may occur if the individual voluntarily discloses his/her disability or if s/he voluntarily tells the employer that s/he needs reasonable accommodation to perform the job.  The employer may then ask certain limited questions, specifically: 

            whether the applicant needs reasonable accommodation; and

            what type of reasonable accommodation would be needed to

perform the functions of the job.36

         After making an offer of employment, if the employer requires a post-offer, preemployment medical examination or inquiry.  After an

employer extends an offer of employment, the employer may require a

medical examination (including a psychiatric examination) or ask questions related to disability (including questions about psychiatric disability) if the employer subjects all entering employees in the same job category to the same inquiries or examinations regardless of disability.  The inquiries and examinations do not need to be related to the job.37

         During employment, when a disability-related inquiry or medical examination of an employee is "job-related and consistent with business necessity."38 This requirement may be met when an employer has a reasonable belief, based on objective evidence, that: (1) an employee's ability to perform essential job functions39 will be impaired by a medical condition; or (2) an employee will pose a direct threat due to a medical condition.  Thus, for example, inquiries or medical examinations are permitted if they follow-up on a request for reasonable accommodation when the need for accommodation is not obvious, or if they address reasonable concerns about whether an individual is fit to perform essential functions of his/her position.  In addition, inquiries or examinations are permitted if they are required by another Federal law or regulation.40 In these situations, the inquiries or examinations must not exceed the scope of the

specific medical condition and its effect on the employee's ability, with or without reasonable accommodation, to perform essential job functions or to work without posing a direct threat.41

            Example B:  A delivery person does not learn the route he is required to take when he makes deliveries in a particular neighborhood. He often does not deliver items at all or delivers them to the wrong address.  He is not adequately performing his essential function of making deliveries.  There is no indication, however, that his failure to learn his route is related in any way to a medical condition.  Because the employer does not have a reasonable belief, based on objective evidence, that this individual's ability to perform his essential job function is impaired by a medical condition, a medical examination (including a psychiatric examination) or disability-related inquiries would not be job-related and consistent with business necessity.42

            Example C:  A limousine service knows that one of its best

drivers has bipolar disorder and had a manic episode last year, which

started when he was driving a group of diplomats to around-the-clock

meetings.  During the manic episode, the chauffeur engaged in behavior

that posed a direct threat to himself and others (he repeatedly drove a

company limousine in a reckless manner).  After a short leave of absence, he returned to work and to his usual high level of performance.  The limousine service now wants to assign him to drive several business executives who may begin around-the-clock labor negotiations during the next several weeks.  The employer is concerned, however, that this will trigger another manic episode and that, as a result, the employee will drive recklessly and pose a significant risk of substantial harm to himself and others.  There is no indication that the employee's condition has changed in the last year, or that his manic episode last year was not precipitated by the assignment to drive to around-the-clock meetings.  The employer may make disability-related inquiries, or require a medical examination, because it has a reasonable belief, based on objective evidence, that the employee will pose a direct threat to himself or others due to a medical condition. 

            Example D:  An employee with depression seeks to return to

work after a leave of absence during which she was hospitalized and her

medication was adjusted.  Her employer may request a fitness-for-duty

examination because it has a reasonable belief, based on the employee's

hospitalization and medication adjustment, that her ability to perform

essential job functions may continue to be impaired by a medical

condition.  This examination, however, must be limited to the effect of

her depression on her ability, with or without reasonable accommodation, to perform essential job functions.  Inquiries about her entire psychiatric history or about the details of her therapy sessions would, for example, exceed this limited scope. 

15.  Do ADA confidentiality requirements apply to information about a

psychiatric disability disclosed to an employer? 

Yes.  Employers must keep all information concerning the medical condition or history of its applicants or employees, including information about psychiatric disability, confidential under the ADA.  This includes medical information that an individual voluntarily tells his/her employer. 
Employers must collect and maintain such information on separate forms and in separate medical files, apart from the usual personnel files.43 There are limited exceptions to the ADA confidentiality requirements: 

         supervisors and managers may be told about necessary restrictions on the work or duties of the employee and about necessary accommodations; 

         first aid and safety personnel may be told if the disability

might require emergency treatment; and

         government officials investigating compliance with the ADA must be given relevant information on request.44

16.  How can an employer respond when employees ask questions about a

coworker who has a disability? 

If employees ask questions about a coworker who has a disability, the

employer must not disclose any medical information in response.  Apart

from the limited exceptions listed in Question 15, the ADA confidentiality provisions prohibit such disclosure. 

An employer also may not tell employees whether it is providing a

reasonable accommodation for a particular individual.  A statement that an individual receives a reasonable accommodation discloses that the

individual probably has a disability because only individuals with

disabilities are entitled to reasonable accommodation under the ADA.  In response to coworker questions, however, the employer may explain that it is acting for legitimate business reasons or in compliance with federal law. 

      As background information for all employees, an employer may find it helpful to explain the requirements of the ADA, including the obligation to provide reasonable accommodation, in its employee handbook or in its employee orientation or training. 

REQUESTING REASONABLE ACCOMMODATION

An employer must provide a reasonable accommodation to the known physical or mental limitations of a qualified individual with a disability unless it can show that the accommodation would impose an undue hardship.45 An employee's decision about requesting reasonable accommodation may be influenced by his/her concerns about the potential negative consequences of disclosing a psychiatric disability at work.  Employees and employers alike have posed numerous questions about what constitutes a request for reasonable accommodation. 

17.  When an individual decides to request reasonable accommodation, what must s/he say to make the request and start the reasonable accommodation process? 

When an individual decides to request accommodation, the individual or

his/her representative must let the employer know that s/he needs an

adjustment or change at work for a reason related to a medical condition. 
To request accommodation, an individual may use "plain English" and need not mention the ADA or use the phrase "reasonable accommodation."46

            Example A:  An employee asks for time off because he is

"depressed and stressed."  The employee has communicated a request for a change at work (time off) for a reason related to a medical condition

(being "depressed and stressed" may be "plain English" for a medical

condition).  This statement is sufficient to put the employer on notice

that the employee is requesting reasonable accommodation.  However, if the employee's need for accommodation is not obvious, the employer may ask for reasonable documentation concerning the employee's disability and functional limitations.47

            Example B:  An employee submits a note from a health

professional stating that he is having a stress reaction and needs one

week off. Subsequently, his wife telephones the Human Resources department to say that the employee is disoriented and mentally falling apart and that the family is having him hospitalized.  The wife asks about procedures for extending the employee's leave and states that she will provide the necessary information as soon as possible but that she may need a little extra time.  The wife's statement is sufficient to

constitute a request for reasonable accommodation.  The wife has asked for changes at work (an exception to the procedures for requesting leave and more time off) for a reason related to a medical condition (her husband had a stress reaction and is so mentally disoriented that he is being hospitalized).  As in the previous example, if the need for accommodation is not obvious, the employer may request documentation of disability and clarification of the need for accommodation.48

            Example C:  An employee asks to take a few days off to rest

after the completion of a major project.  The employee does not link her need for a few days off to a medical condition.  Thus, even though she has requested a change at work (time off), her statement is not sufficient to put the employer on notice that she is requesting reasonable accommodation. 

18.  May someone other than the employee request a reasonable

accommodation on behalf of an individual with a disability? 

Yes, a family member, friend, health professional, or other representative may request a reasonable accommodation on behalf of an individual with a disability.49 Of course, an employee may refuse to accept an accommodation that is not needed. 

19.   Do requests for reasonable accommodation need to be in writing?

No.  Requests for reasonable accommodation do not need to be in writing. Employees may request accommodations in conversation or may use any other mode of communication.50

20.  When should an individual with a disability request a reasonable

accommodation to do the job? 

An individual with a disability is not required to request a reasonable

accommodation at the beginning of employment.  S/he may request a

reasonable accommodation at any time during employment.51

21.  May an employer ask an employee for documentation when the employee requests reasonable accommodation for the job? 

Yes.  When the need for accommodation is not obvious, an employer may ask an employee for reasonable documentation about his/her disability and functional limitations.  The employer is entitled to know that the

employee has a covered disability for which s/he needs a reasonable

accommodation.52 A variety of health professionals may provide such

documentation with regard to psychiatric disabilities.53

            Example A:  An employee asks for time off because he is

"depressed and stressed."  Although this statement is sufficient to put

the employer on notice that he is requesting accommodation,54 the

employee's need for accommodation is not obvious based on this statement

alone. Accordingly, the employer may require reasonable documentation that the employee has a disability within the meaning of the ADA and, if he has such a disability, that the functional limitations of the disability necessitate time off. 

            Example B:  Same as Example A, except that the employer

requires the employee to submit all of the records from his health

professional regarding his mental health history, including materials that are not relevant to disability and reasonable accommodation under the ADA.
This is not a request for reasonable documentation.  All of these records are not required to determine if the employee has a disability as defined by the ADA and needs the requested reasonable accommodation because of his disability-related functional limitations.  As one alternative, in order to determine the scope of its ADA obligations, the employer may ask the employee to sign a limited release allowing the employer to submit a list of specific questions to the employee's health care professional about his condition and need for reasonable accommodation. 

22.  May an employer require an employee to go to a health care

professional of the employer's (rather than the employee's) choice for

purposes of documenting need for accommodation and disability? 

The ADA does not prevent an employer from requiring an employee to go to an appropriate health professional of the employer's choice if the

employee initially provides insufficient information to substantiate that s/he has an ADA disability and needs a reasonable accommodation.  Of course, any examination must be job-related and consistent with business necessity.55 If an employer requires an employee to go to a health professional of the employer's choice, the employer must pay all costs associated with the visit(s). 

               SELECTED TYPES OF REASONABLE ACCOMMODATION

Reasonable accommodations for individuals with disabilities must be

determined on a case-by-case basis because workplaces and jobs vary, as do people with disabilities.  Accommodations for individuals with psychiatric disabilities may involve changes to workplace policies, procedures, or practices.  Physical changes to the workplace or extra equipment also may be effective reasonable accommodations for some people. 

In some instances, the precise nature of an effective accommodation for an individual may not be immediately apparent.  Mental health professionals, including psychiatric rehabilitation counselors, may be able to make suggestions about particular accommodations and, of equal importance, help employers and employees communicate effectively about reasonable accommodation.56 The questions below discuss selected types of reasonable accommodation that may be effective for certain individuals with psychiatric disabilities.57

23.  Does reasonable accommodation include giving an individual with a

disability time off from work or a modified work schedule? 

Yes.  Permitting the use of accrued paid leave or providing additional

unpaid leave for treatment or recovery related to a disability is a

reasonable accommodation, unless (or until) the employee's absence imposes

an undue hardship on the operation of the employer's business.58 This

includes leaves of absence, occasional leave (e.g., a few hours at a

time), and part-time scheduling. 

A related reasonable accommodation is to allow an individual with a

disability to change his/her regularly scheduled working hours, for

example, to work 10 AM to 6 PM rather than 9 AM to 5 PM, barring undue

hardship.  Some medications taken for psychiatric disabilities cause

extreme grogginess and lack of concentration in the morning.  Depending on the job, a later schedule can enable the employee to perform essential job functions. 

24.  What types of physical changes to the workplace or equipment can

serve as accommodations for people with psychiatric disabilities? 

Simple physical changes to the workplace may be effective accommodations for some individuals with psychiatric disabilities.  For example, room dividers, partitions, or other soundproofing or visual barriers between workspaces may accommodate individuals who have disability-related limitations in concentration.  Moving an individual away from noisy machinery or reducing other workplace noise that can be adjusted (e.g., lowering the volume or pitch of telephones) are similar reasonable accommodations.  Permitting an individual to wear headphones to block out noisy distractions also may be effective. 

Some individuals who have disability-related limitations in concentration may benefit from access to equipment like a tape recorder for reviewing events such as training sessions or meetings. 

25.   Is it a reasonable accommodation to modify a workplace policy?  

Yes.  It is a reasonable accommodation to modify a workplace policy when necessitated by an individual's disability-related limitations, barring undue hardship.59 For example, it would be a reasonable accommodation to allow an individual with a disability, who has difficulty concentrating due to the disability, to take detailed notes during client presentations even though company policy discourages employees from taking extensive notes during such sessions. 

            Example:  A retail employer does not allow individuals working as cashiers to drink beverages at checkout stations.  The retailer also limits cashiers to two 15-minute breaks during an eight-hour shift, in addition to a meal break.  An individual with a psychiatric disability needs to drink beverages approximately once an hour in order to combat dry mouth, a side-effect of his psychiatric medication.  This individual requests reasonable accommodation.  In this example, the employer should consider either modifying its policy against drinking beverages at checkout stations or modifying its policy limiting cashiers to two 15-minute breaks each day plus a meal break, barring undue hardship.  
Granting an employee time off from work or an adjusted work schedule as a reasonable accommodation may involve modifying leave or attendance

procedures or policies.  As an example, it would be a reasonable

accommodation to modify a policy requiring employees to schedule vacation time in advance if an otherwise qualified individual with a disability needed to use accrued vacation time on an unscheduled basis because of disability-related medical problems, barring undue hardship.60 In addition, an employer, in spite of a "no-leave" policy, may, in appropriate circumstances, be required to provide leave to an employee with a disability as a reasonable accommodation, unless the provision of leave would impose an undue hardship.61

26.   Is adjusting supervisory methods a form of reasonable accommodation?

Yes.  Supervisors play a central role in achieving effective reasonable

accommodations for their employees.  In some circumstances, supervisors

may be able to adjust their methods as a reasonable accommodation by, for example, communicating assignments, instructions, or training by the medium that is most effective for a particular individual (e.g., in

writing, in conversation, or by electronic mail).  Supervisors also may

provide or arrange additional training or modified training materials. 

Adjusting the level of supervision or structure sometimes may enable an

otherwise qualified individual with a disability to perform essential job functions.  For example, an otherwise qualified individual with a

disability who experiences limitations in concentration may request more detailed day-to-day guidance, feedback, or structure in order to perform his job.62

            Example:  An employee requests more daily guidance and

feedback as a reasonable accommodation for limitations associated with a psychiatric disability.  In response to his request, the employer consults with the employee, his health care professional, and his supervisor about how his limitations are manifested in the office (the employee is unable to stay focused on the steps necessary to complete large projects) and how to make effective and practical changes to provide the structure he needs. As a result of these consultations, the supervisor and employee work out a long-term plan to initiate weekly meetings to review the status of large projects and identify which steps need to be taken next. 

27.   Is it a reasonable accommodation to provide a job coach?

Yes.  An employer may be required to provide a temporary job coach to

assist in the training of a qualified individual with a disability as a

reasonable accommodation, barring undue hardship.63 An employer also may be required to allow a job coach paid by a public or private social

service agency to accompany the employee at the job site as a reasonable accommodation. 

28.  Is it a reasonable accommodation to make sure that an individual

takes medication as prescribed? 

No.  Medication monitoring is not a reasonable accommodation.  Employers have no obligation to monitor medication because doing so does not remove a barrier that is unique to the workplace.  When people do not take medication as prescribed, it affects them on and off the job. 

29.  When is reassignment to a different position required as a reasonable accommodation? 

In general, reassignment must be considered as a reasonable accommodation when accommodation in the present job would cause undue hardship64 or would not be possible.65 Reassignment may be considered if there are circumstances under which both the employer and employee voluntarily agree that it is preferable to accommodation in the present position.66

Reassignment should be made to an equivalent position that is vacant or

will become vacant within a reasonable amount of time.  If an equivalent position is not available, the employer must look for a vacant position at a lower level for which the employee is qualified.  Reassignment is not required if a vacant position at a lower level is also unavailable. 

                              CONDUCT

Maintaining satisfactory conduct and performance typically is not a

problem for individuals with psychiatric disabilities.  Nonetheless,

circumstances arise when employers need to discipline individuals with

such disabilities for misconduct. 

30.  May an employer discipline an individual with a disability for

violating a workplace conduct standard if the misconduct resulted from a disability? 

Yes, provided that the workplace conduct standard is job-related for the position in question and is consistent with business necessity.67 For example, nothing in the ADA prevents an employer from maintaining a

workplace free of violence or threats of violence, or from disciplining an employee who steals or destroys property.  Thus, an employer may

discipline an employee with a disability for engaging in such misconduct if it would impose the same discipline on an employee without a disability.68 Other conduct standards, however, may not be job-related for the position in question and consistent with business necessity.  If they are not, imposing discipline under them could violate the ADA. 

            Example A:  An employee steals money from his employer.  Even if he asserts that his misconduct was caused by a disability, the employer may discipline him consistent with its uniform disciplinary policies because the individual violated a conduct standard -- a prohibition against employee theft -- that is job-related for the position in question and consistent with business necessity. 

            Example B:  An employee at a clinic tampers with and

incapacitates medical equipment.  Even if the employee explains that she did this because of her disability, the employer may discipline her

consistent with its uniform disciplinary policies because she violated a conduct standard -- a rule prohibiting intentional damage to equipment -- that is job-related for the position in question and consistent with business necessity.  However, if the employer disciplines her even though it has not disciplined people without disabilities for the same misconduct, the employer would be treating her differently because of disability in violation of the ADA. 

            Example C:  An employee with a psychiatric disability works in a warehouse loading boxes onto pallets for shipment.  He has no customer contact and does not come into regular contact with other employees. Over the course of several weeks, he has come to work appearing increasingly disheveled.  His clothes are ill-fitting and often have tears in them.  He also has become increasingly anti-social.  Coworkers have complained that when they try to engage him in casual conversation, he walks away or gives a curt reply.  When he has to talk to a coworker, he is abrupt and rude. 
His work, however, has not suffered.  The employer's company handbook

states that employees should have a neat appearance at all times.  The

handbook also states that employees should be courteous to each other. 

When told that he is being disciplined for his appearance and treatment of coworkers, the employee explains that his appearance and demeanor have deteriorated because of his disability which was exacerbated during this time period. 

The dress code and coworker courtesy rules are not job-related for the

position in question and consistent with business necessity because this employee has no customer contact and does not come into regular contact with other employees.  Therefore, rigid application of these rules to this employee would violate the ADA. 

31.  Must an employer make reasonable accommodation for an individual with a disability who violated a conduct rule that is job-related for the position in question and consistent with business necessity? 

An employer must make reasonable accommodation to enable an otherwise

qualified individual with a disability to meet such a conduct standard in the future, barring undue hardship.69 Because reasonable accommodation is always prospective, however, an employer is not required to excuse past misconduct.70

            Example A:  A reference librarian frequently loses her temper at work, disrupting the library atmosphere by shouting at patrons and coworkers. After receiving a suspension as the second step in uniform, progressive discipline, she discloses her disability, states that it causes her behavior, and requests a leave of absence for treatment.  The employer may discipline her because she violated a conduct standard – a rule prohibiting disruptive behavior towards patrons and coworkers – that is job-related for the position in question and consistent with business necessity.  The employer, however, must grant her request for a leave of absence as a reasonable accommodation, barring undue hardship, to enable her to meet this conduct standard in the future. 

            Example B:  An employee with major depression is often late

for work because of medication side-effects that make him extremely groggy in the morning.  His scheduled hours are 9:00 AM to 5:30 PM, but he arrives at 9:00, 9:30, 10:00 or even 10:30 on any given day.  His job responsibilities involve telephone contact with the company's traveling sales representatives, who depend on him to answer urgent marketing questions and expedite special orders.  The employer disciplines him for tardiness, stating that continued failure to arrive promptly during the next month will result in termination of his employment.  The individual then explains that he was late because of a disability and needs to work on a later schedule.  In this situation, the employer may discipline the employee because he violated a conduct standard addressing tardiness that is job-related for the position in question and consistent with business necessity.  The employer, however, must consider reasonable accommodation, barring undue hardship, to enable this individual to meet this standard in the future.  For example, if this individual can serve the company's sales

representatives by regularly working a schedule of 10:00 AM to 6:30 PM, a reasonable accommodation would be to modify his schedule so that he is not required to report for work until 10:00 AM. 

            Example C:  An employee has a hostile altercation with his

supervisor and threatens the supervisor with physical harm.  The employer immediately terminates the individual's employment, consistent with its policy of immediately terminating the employment of anyone who threatens a supervisor.  When he learns that his employment has been terminated, the employee asks the employer to put the termination on hold and to give him a month off for treatment instead.  This is the employee's first request for accommodation and also the first time the employer learns about the employee's disability.  The employer is not required to rescind the discharge under these circumstances, because the employee violated a conduct standard -- a rule prohibiting threats of physical harm against supervisors -- that is job-related for the position in question and consistent with business necessity.  The employer also is not required to offer reasonable accommodation for the future because this individual is no longer a qualified individual with a disability.  His employment was terminated under a uniformly applied conduct standard that is job-related for the position in question and consistent with business necessity.71

32.  How should an employer deal with an employee with a disability who is engaging in misconduct because s/he is not taking his/her medication? 

The employer should focus on the employee's conduct and explain to the

employee the consequences of continued misconduct in terms of uniform

disciplinary procedures.  It is the employee's responsibility to decide

about medication and to consider the consequences of not taking

medication.72

                           DIRECT THREAT 

Under the ADA, an employer may lawfully exclude an individual from

employment for safety reasons only if the employer can show that

employment of the individual would pose a "direct threat."73 Employers

must apply the "direct threat" standard uniformly and may not use safety concerns to justify exclusion of persons with disabilities when persons without disabilities would not be excluded in similar circumstances.74

The EEOC's ADA regulations explain that "direct threat" means "a

significant risk of substantial harm to the health or safety of the

individual or others that cannot be eliminated or reduced by reasonable

accommodation."75 A "significant" risk is a high, and not just a slightly increased, risk.76 The determination that an individual poses a "direct threat" must be based on an individualized assessment of the individual's present ability to safely perform the functions of the job, considering a reasonable medical judgment relying on the most current medical knowledge and/or the best available objective evidence.77 With respect to the employment of individuals with psychiatric disabilities, the employer must identify the specific behavior that would pose a direct threat.78 An individual does not pose a "direct threat" simply by virtue of having a history of psychiatric disability or being treated for a psychiatric disability.79

33.  Does an individual pose a direct threat in operating machinery solely because s/he takes medication that may as a side effect diminish

concentration and/or coordination for some people? 

No.  An individual does not pose a direct threat solely because s/he takes a medication that may diminish coordination or concentration for some people as a side effect.  Whether such an individual poses a direct threat must be determined on a case-by-case basis, based on a reasonable medical judgment relying on the most current medical knowledge and/or on the best available objective evidence.  Therefore, an employer must determine the nature and severity of this individual's side effects, how those side effects influence his/her ability to safely operate the machinery, and whether s/he has had safety problems in the past when operating the same or similar machinery while taking the medication.  If a significant risk of substantial harm exists, then an employer must determine if there is a reasonable accommodation that will reduce or eliminate the risk. 

            Example:  An individual receives an offer for a job in which she will operate an electric saw, conditioned on a post-offer medical examination.  In response to questions at this medical examination, the individual discloses her psychiatric disability and states that she takes a medication to control it.  This medication is known to sometimes affect coordination and concentration.  The company doctor determines that the individual experiences negligible side effects from the medication because she takes a relatively low dosage.  She also had an excellent safety record at a previous job, where she operated similar machinery while taking the same medication.  This individual does not pose a direct threat. 

34.  When can an employer refuse to hire someone based on his/her history of violence or threats of violence? 

An employer may refuse to hire someone based on his/her history of

violence or threats of violence if it can show that the individual poses a direct threat.  A determination of "direct threat" must be based on an individualized assessment of the individual's present ability to safely perform the functions of the job, considering the most current medical knowledge and/or the best available objective evidence.  To find that an individual with a psychiatric disability poses a direct threat, the employer must identify the specific behavior on the part of the individual that would pose the direct threat.  This includes an assessment of the likelihood and imminence of future violence. 

            Example: An individual applies for a position with Employer X.  When Employer X checks his employment background, she learns that he was terminated two weeks ago by Employer Y, after he told a coworker that he would get a gun and "get his supervisor if he tries anything again." 
Employer X also learns that these statements followed three months of

escalating incidents in which this individual had had several altercations in the workplace, including one in which he had to be restrained from fighting with a coworker.  He then revealed his disability to Employer Y.  After being given time off for medical treatment, he continued to have trouble controlling his temper and was seen punching the wall outside his supervisor's office.  Finally, he made the threat against the supervisor and was terminated.  Employer X learns that, since then, he has not received any further medical treatment.  Employer X does not hire him, stating that this history indicates that he poses a direct threat. 

This individual poses a direct threat as a result of his disability

because his recent overt acts and statements (including an attempted fight with a coworker, punching the wall, and making a threatening statement about the supervisor) support the conclusion that he poses a "significant risk of substantial harm."  Furthermore, his prior treatment had no effect on his behavior, he had received no subsequent treatment, and only two weeks had elapsed since his termination, all supporting a finding of direct threat. 

35.  Does an individual who has attempted suicide pose a direct threat

when s/he seeks to return to work? 

No, in most circumstances.  As with other questions of direct threat, an employer must base its determination on an individualized assessment of the person's ability to safely perform job functions when s/he returns to work.  Attempting suicide does not mean that an individual poses an imminent risk of harm to him/herself when s/he returns to work.  In analyzing direct threat (including the likelihood and imminence of any potential harm), the employer must seek reasonable medical judgments relying on the most current medical knowledge and/or the best available factual evidence concerning the employee. 

            Example:  An employee with a known psychiatric disability was hospitalized for two suicide attempts, which occurred within several weeks of each other.  When the employee asked to return to work, the employer allowed him to return pending an evaluation of medical reports to determine his ability to safely perform his job.  The individual's therapist and psychiatrist both submitted documentation stating that he could safely perform all of his job functions.  Moreover, the employee performed his job safely after his return, without reasonable accommodation.  The employer, however, terminated the individual's employment after evaluating the doctor's and therapist's reports, without citing any contradictory medical or factual evidence concerning the employee's recovery.  Without more evidence, this employer cannot support its determination that this individual poses a direct threat.80 
                        PROFESSIONAL LICENSING

Individuals may have difficulty obtaining state-issued professional

licenses if they have, or have a record of, a psychiatric disability. 

When a psychiatric disability results in denial or delay of a professional license, people may lose employment opportunities. 

36.  Would an individual have grounds for filing an ADA charge if an

employer refused to hire him/her (or revoked a job offer) because s/he did not have a professional license due to a psychiatric disability? 

If an individual filed a charge on these grounds, EEOC would investigate to determine whether the professional license was required by law for the position at issue, and whether the employer in fact did not hire the individual because s/he lacked the license.  If the employer did not hire the individual because s/he lacked a legally-required professional license, and the individual claims that the licensing process discriminates against individuals with psychiatric disabilities, EEOC would coordinate with the Department of Justice, Civil Rights Division, Disability Rights Section, which enforces Title II of the ADA covering state licensing requirements. 

1 42 U.S.C. §§ 12101-12117, 12201-12213 (1994) (codified as amended). 

2 H.R. Rep. No. 101-485, pt. 3, at 31-32 (1990) [hereinafter House

Judiciary Report]. 

3 Between July 26, 1992, and September 30, 1996, approximately 12.7% of

ADA charges filed with EEOC were based on emotional or psychiatric

impairment.  These included charges based on anxiety disorders,

depression, bipolar disorder (manic depression), schizophrenia, and other psychiatric impairments. 

4 The analysis in this guidance applies to federal sector complaints of

non-affirmative action employment discrimination arising under section 501 of the Rehabilitation Act of 1973.  29 U.S.C. § 791(g) (1994).  It also applies to complaints of non-affirmative action employment discrimination arising under section 503 and employment discrimination under section 504 of the Rehabilitation Act.  29 U.S.C. §§ 793(d), 794(d) (1994). 

5 42 U.S.C. § 12102(2) (1994); 29 C.F.R. § 1630.2(g) (1996).  See

generally EEOC Compliance Manual § 902, Definition of the Term

"Disability," 8 FEP Manual (BNA) 405:7251 (1995). 

6 29 C.F.R. § 1630.2(h)(2) (1996).  This ADA regulatory definition also

refers to mental retardation, organic brain syndrome, and specific

learning disabilities.  These additional mental conditions, as well as

other neurological disorders such as Alzheimer's disease, are not the

primary focus of this guidance. 

7 See, e.g., Boldini v. Postmaster Gen., 928 F. Supp. 125, 130, 5 AD Cas. (BNA) 11, 14 (D.N.H. 1995) (stating, under section 501 of the

Rehabilitation Act, that "in circumstances of mental impairment, a court may give weight to a diagnosis of mental impairment which is described in the Diagnostic and Statistical Manual of Mental Disorders of the American Psychiatric Association . . . ."). 

8 These include various sexual behavior disorders, compulsive gambling,

kleptomania, pyromania, and psychoactive substance use disorders resulting from current illegal use of drugs.  42 U.S.C. § 12211(b) (1994); 29 C.F.R.§ 1630.3(d) (1996). 

9 42 U.S.C. § 12210(a) (1994).  However, individuals who are not currently engaging in the illegal use of drugs and who are participating in, or have successfully completed, a supervised drug rehabilitation program (or who have otherwise been successfully rehabilitated) may be covered by the ADA. 
Individuals who are erroneously regarded as engaging in the current

illegal use of drugs, but who are not engaging in such use, also may be

covered.  Id. at § 12210(b). 

  Individuals with psychiatric disabilities may, either as part of

their condition or separate from their condition, engage in the illegal

use of drugs.  In such cases, EEOC investigators may need to make a

factual determination about whether an employer treated an individual

adversely because of his/her psychiatric disability or because of his/her illegal use of drugs. 

10 See DSM-IV chapter "Other Conditions That May Be a Focus of Clinical

Attention." 

11 Individuals who do not have a mental impairment but are treated by

their employers as having a substantially limiting impairment have a

disability as defined by the ADA because they are regarded as having a

substantially limiting impairment.  See EEOC Compliance Manual § 902.8,

Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7282 (1995). 

12 This discussion refers to the terms "impairment" and "substantially

limit" in the present tense.  These references are not meant to imply that the determinations of whether a condition is an impairment, or of whether there is substantial limitation, are relevant only to whether an individual meets the first part of the definition of "disability," i.e., actually has a physical or mental impairment that substantially limits a major life activity.  These determinations also are relevant to whether an individual has a record of a substantially limiting impairment or is regarded as having a substantially limiting impairment.  See id. §§ 902.7, 902.8, Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7276-78, 7281 (1995). 

13 Id. § 902.2(c)(4), Definition of the Term "Disability," 8 FEP Manual

(BNA) 405:7258 (1995).  14 42 U.S.C. § 12102(2)(A) (1994); 29 C.F.R. § 1630.2(g)(1) (1996).  See also EEOC Compliance Manual § 902.3, Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7261 (1995). 

15 Interacting with others, as a major life activity, is not substantially limited just because an individual is irritable or has some trouble getting along with a supervisor or coworker. 

16 Sleeping is not substantially limited just because an individual has

some trouble getting to sleep or occasionally sleeps fitfully. 

17 See 29 C.F.R. pt. 1630 app. § 1630.2(j) (1996) ("[i]f an individual is not substantially limited with respect to any other major life activity, the individual's ability to perform the major life activity of working should be considered . . . . "); see also EEOC Compliance Manual § 902.4(c)(2), Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7266 (1995). 

18 42 U.S.C. § 12102(2) (1994). 

19 See generally EEOC Compliance Manual § 902.4, Definition of the Term

"Disability," 8 FEP Manual (BNA) 405:7262 (1995). 

20 See 29 C.F.R. § 1630.2(j) (1996). 

21 S. Rep. No. 101-116, at 23 (1989); H.R. Rep. No. 101-485, pt. 2, at 52 (1990); House Judiciary Report, supra n.2, at 28-29.  See also 29 C.F.R. pt. 1630 app. § 1630.2(j) (1996). 

22 ADA cases in which courts have disregarded the positive effects of

medications or other treatment in the determination of disability include Canon v. Clark, 883 F. Supp. 718, 4 AD Cas. (BNA) 734 (S.D. Fla. 1995) (finding that individual with insulin-dependent diabetes stated an ADA claim), and Sarsycki v. United Parcel Ser., 862 F. Supp. 336, 340, 3 AD Cas. (BNA) 1039 (W.D. Okla. 1994) (stating that substantial limitation should be evaluated without regard to medication and finding that an individual with insulin-dependent diabetes had a disability under the DA).  Pertinent Rehabilitation Act cases in which courts have made similar determinations include Liff v. Secretary of Transp., 1994 WL 579912, at *3-*4 (D.D.C. 1994) (deciding under the Rehabilitation Act, after acknowledging pertinent ADA guidance, that depression controlled by medication is a disability), and Gilbert v. Frank, 949 F.2d 637, 641, 2 AD Cas. (BNA) 60 (2d Cir. 1991) (determining under the Rehabilitation Act that an individual who could not function without kidney dialysis had a substantially limiting impairment). 

   Cases in which courts have found that individuals are not

substantially limited after considering the positive effects of medication are, in the Commission's view, incorrectly decided.  See, e.g., Mackie v. Runyon, 804 F. Supp. 1508,1510-11, 2 AD Cas. (BNA) 260 (M.D. Fla. 1992) (holding under section 501 of the Rehabilitation Act that bipolar disorder stabilized by medication is not substantially limiting); Chandler v. City of Dallas, 2 F.3d 1385, 1390-91, 2 AD Cas. (BNA) 1326 (5th Cir. 1993) (holding under section 504 of the Rehabilitation Act that an individual with insulin-dependent diabetes did not have a disability), cert. denied,114 S. Ct. 1386, 3 AD Cas. (BNA) 512 (1994). 

23 Some individuals do not experience renewed symptoms when they stop

taking medication.  These individuals are still covered by the ADA,

however, if they have a record of a substantially limiting impairment

(i.e., if their psychiatric impairment was sufficiently severe and

long-lasting to be substantially limiting). 

24 If medications cause negative side effects, these side effects should be considered in assessing whether the individual is substantially limited.  See, e.g., Guice-Mills v. Derwinski, 967 F.2d 794, 2 AD Cas. (BNA) 187 (2d Cir. 1992). 

25 EEOC Compliance Manual § 902.4(d), Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7273 (1995). 

26 Id., 8 FEP Manual (BNA) 405:7271. 

27 See, e.g., Clark v. Virginia Bd. of Bar Exam'rs, 861 F. Supp. 512, 3 AD Cas. (BNA) 1066 (E.D. Va. 1994) (vacating its earlier ruling (at 3 AD Cas. (BNA) 780) that plaintiff's recurrent major depression did not constitute a "disability" under the ADA). 

28 29 C.F.R. § 1630.2(j)(ii) (1996); EEOC Compliance Manual§ 902.3(b),

Definition of the Term "Disability," 8 FEP Manual (BNA) 405:7261 (1995). 

29 Substantial limitation in concentrating also may be associated with

learning disabilities, neurological disorders, and physical trauma to the brain (e.g., stroke, brain tumor, or head injury in a car accident).  Although this guidance does not focus on these particular impairments, the analysis of basic ADA issues is consistent regardless of the nature of the condition. 

30 A 1994 survey of 1,000 American adults reports that 71% averaged 5-8

hours of sleep a night on weeknights and that 55% averaged 5-8 hours a

night on weekends (with 37% getting more than 8 hours a night on

weekends).  See The Cutting Edge: Vital Statistics -- America's Sleep

Habits, Washington Post, May 24, 1994, Health Section at 5. 

31 See 42 U.S.C. § 12112(d)(2) (1994); 29 C.F.R. § 1630.13(a) (1996). See also EEOC Enforcement Guidance: Preemployment Disability-Related Questions and Medical Examinations at 4, 8 FEP Manual (BNA) 405:7192 (1995). 

32 Enforcement Guidance: Preemployment Disability-Related Questions and

Medical Examinations at 6, 8 FEP Manual (BNA) 405:7193 (1995). 

33 When a primary health care professional supplies documentation about a psychiatric disability, his/her credibility depends on how well s/he knows the individual and on his/her knowledge about the psychiatric disability. 

34 Important information about an applicant's functional limitations also may be obtained from non-professionals, such as the applicant, his/her family members, and friends. 

35 In response to the employer's request for documentation, the applicant may elect to revoke the request for accommodation and to take the test in the reception area.  In these circumstances, where the request for reasonable accommodation has been withdrawn, the employer cannot continue to insist on obtaining the documentation. 

36 EEOC Enforcement Guidance: Preemployment Disability-RelatedQuestions

and Medical Examinations at 6-7, 8 FEP Manual (BNA) 405:7193-94 (1995). 

37 If an employer uses the results of these inquiries or examinations to screen out an individual because of disability, the employer must prove that the exclusionary criteria are job-related and consistent with business necessity, and cannot be met with reasonable accommodation, in order to defend against a charge of employment discrimination.  42 U.S.C. § 12112(b)(6) (1994); 29 C.F.R.§§ 1630.10, 1630.14(b)(3), 1630.15(b) (1996). 

38      42 U.S.C. § 12112(d)(4) (1994); 29 C.F.R. § 1630.14(c) (1996).

39 A "qualified" individual with a disability is one who can perform the essential functions of a position with or without reasonable

accommodation. 42 U.S.C. § 12111(8) (1994).  An employer does not have to lower production standards, whether qualitative or quantitative, to enable an individual with a disability to perform an essential function.  See 29 C.F.R. pt. 1630 app. § 1630.2(n) (1996). 

40 29 C.F.R. § 1630.15(e) (1996) ("It may be a defense to a charge of

discrimination . . . that a challenged action is required or necessitated by another Federal law or regulation . . . ."). 

41 There may be additional situations which could meet the "job-related

and consistent with business necessity" standard.  For example, periodic medical examinations for public safety positions that are narrowly tailored to address specific job-related concerns and are shown to be consistent with business necessity would be permissible. 

42 Of course, an employer would be justified in taking disciplinary action in these circumstances. 

43 For a discussion of other confidentiality issues, see EEOC Enforcement Guidance: Preemployment Disability-Related Questions and Medical Examinations at 21-23, 8 FEP Manual (BNA) 405:7201-02 (1995). 

44 42 U.S.C. § 12112(d)(3)(B), (4)(C) (1994); 29 C.F.R. § 1630.14(b)(1)

(1996).  The Commission has interpreted the ADA to allow employers to

disclose medical information to state workers' compensation offices, state second injury funds, or workers' compensation insurance carriers in accordance with state workers' compensation laws.  29 C.F.R. pt. 1630 app. § 1630.14(b) (1996).  The Commission also has interpreted the ADA to permit employers to use medical information for insurance purposes.  Id. See also EEOC Enforcement Guidance: Preemployment Disability-Related Questions and Medical Examinations at 21 nn.24, 25, 8 FEP Manual (BNA)405:7201 nn.24, 25 (1995). 

45 See 42 U.S.C. §§ 12111(9), 12112(b)(5)(A) (1994); 29 C.F.R.§ 1630.2(o),.9 (1996); 29 C.F.R. pt. 1630 app. § 1630.9 (1996). 

46 Schmidt v. Safeway, Inc., 864 F. Supp. 991, 3 AD Cas. (BNA) 1141 (D.

Or. 1994) (an employee's request for reasonable accommodation need not use "magic words" and can be in plain English).  See Bultemeyer v. Ft. Wayne Community Schs., 6 AD Cas. (BNA) 67 (7th Cir. 1996) (an employee with a known psychiatric disability requested reasonable accommodation by stating that he could not do a particular job and by submitting a note from his psychiatrist). 

47 See Question 21 infra about employers requesting documentation after

receiving a request for reasonable accommodation. 

48 In the Commission's view, Miller v. Nat'l Cas. Co., 61 F.3d 627, 4 AD Cas. (BNA) 1089 (8th Cir. 1995) was incorrectly decided.  The court in Miller held that the employer was not alerted to Miller's disability and need for accommodation despite the fact that Miller's sister phoned the employer repeatedly and informed it that Miller was falling apart mentally and that the family was trying to get her into a hospital.  See also Taylor v. Principal Financial Group, 5 AD Cas. (BNA) 1653(5th Cir. 1996).  
49 Cf.  Beck v. Univ. of Wis., 75 F.3d 1130, 5 AD Cas. (BNA) 304(7th Cir. 1996) (assuming, without discussion, that a doctor's note requesting reasonable accommodation on behalf of his patient triggered the reasonable accommodation process); Schmidt v. Safeway, Inc., 864 F. Supp. 991, 3 AD Cas. (BNA) 1141 (D. Or. 1994) (stating that a doctor need not be expressly authorized to request accommodation on behalf of an employee in order to make a valid request). 

  In addition, because the reasonable accommodation process presumes open communication between the employer and the employee with the disability, the employer should be receptive to any relevant information or requests it receives from a third party acting on the employee's behalf.  29 C.F.R. pt. 1630 app. § 1630.9 (1996). 

50 Although individuals with disabilities are not required to keep

records, they may find it useful to document requests for reasonable

accommodation in the event there is a dispute about whether or when they requested accommodation.  Of course, employers must keep all employment records, including records of requests for reasonable accommodation, for one year from the making of the record or the personnel action involved, whichever occurs later.  29 C.F.R. § 1602.14 (1996). 

51 As a practical matter, it may be in the employee's interest to request a reasonable accommodation before performance suffers or conduct problems occur. 

52 EEOC Enforcement Guidance: Preemployment Disability-Related Questions and Medical Examinations at 6, 8 FEP Manual (BNA) 405:7193 (1995). 

53 See supra nn.32-34 and accompanying text.  See also Bultemeyer v. Ft. Wayne Community Schs., 6 AD Cas. (BNA) 67 (7th Cir. 1996) (stating that, if employer found the precise meaning of employee's request for reasonable accommodation unclear, employer should have spoken to the employee or his psychiatrist, thus properly engaging in the interactive process). 

54 See Question 17, Example A, supra. 

55 Employers also may consider alternatives like having their health

professional consult with the employee's health professional, with the

employee's consent. 

56 The Job Accommodation Network (JAN) also provides advice free-of-charge to employers and employees contemplating reasonable accommodation.  JAN is a service of the President's Committee on Employment of People with Disabilities which, in turn, is funded by the U.S. Department of Labor. JAN can be reached at 1-800-ADA-WORK. 

57 Some of the accommodations discussed in this section also may prove

effective for individuals with traumatic brain injuries, stroke, and other mental disabilities.  As a general matter, a covered employer must provide reasonable accommodation to the known physical or mental limitations of an otherwise qualified individual with a disability, barring undue hardship. 42 U.S.C. § 12112(b)(5)(A) (1994). 

58 29 C.F.R. pt. 1630 app. § 1630.2(o) (1996).  Courts have recognized

leave as a reasonable accommodation.  See, e.g., Vande Zande v. Wis. Dep't of Admin., 44 F.3d 538, 3 AD Cas. (BNA) 1636 (7th Cir. 1995) (defendant had duty to accommodate plaintiff's pressure ulcers resulting from her paralysis which required her to stay home for several weeks); Vializ v. New York City Bd. of Educ., 1995 WL 110112, 4 AD Cas. (BNA) 345 (S.D.N.Y. 1995) (plaintiff stated claim under ADA where she alleged that she would be able to return to work after back injury if defendant granted her a temporary leave of absence); Schmidt v. Safeway, Inc., 864 F. Supp. 991, 3 AD Cas. (BNA) 1141 (D. Or. 1994) ("[A] leave of absence to obtain medical treatment is a reasonable accommodation if it is likely that, following treatment, [the employee] would have been able to safely perform his duties . . . ."). 

59 42 U.S.C. § 12111(9)(B) (1994); 29 C.F.R. § 1630.2(o)(2)(ii) (1996). 

60 See Dutton v. Johnson County Bd., 1995 WL 337588, 3 AD Cas. (BNA) 1614 (D. Kan. 1995) (it was a reasonable accommodation to permit an individual with a disability to use unscheduled vacation time to cover absence for migraine headaches, where that did not pose an undue hardship and employer knew about the migraine headaches and the need for accommodation). 

61 See 29 C.F.R. pt. 1630 app. § 1630.15(b), (c) (1996). 

62 Reasonable accommodation, however, does not require lowering standards or removing essential functions of the job.  Bolstein v. Reich, 1995 WL 46387, 3 AD Cas. (BNA) 1761 (D.D.C. 1995) (attorney with chronic depression and severe personality disturbance was not a qualified individual with a disability because his requested accommodations of more supervision, less complex assignments, and the exclusion of appellate work would free him of the very duties that justified his GS-14 grade), motion for summary affirmance granted, 1995 WL 686236 (D.C. Cir. 1995).  The court in Bolstein noted that the plaintiff objected to a reassignment to a lower grade in which he could have performed the essential functions of the position.  1995 WL 46387, * 4, 3 AD Cas. (BNA) 1761, 1764 (D.D.C. 1995). 

63 See 29 C.F.R. pt. 1630 app. § 1630.9 (1996) (discussing supported

employment); U.S. Equal Employment Opportunity Commission, "A Technical

Assistance Manual on the Employment Provisions (Title I) of the Americans with Disabilities Act," at 3.4, 8 FEP Manual (BNA) 405:7001 (1992) [hereinafter Technical Assistance Manual].  A job coach is a professional who assists individuals with severe disabilities with job placement and job training. 

64 For example, it may be an undue hardship to provide extra supervision as a reasonable accommodation in the present job if the employee's current supervisor is already very busy supervising several other individuals and providing direct service to the public. 

65 42 U.S.C. § 12111(9)(B) (1994).  For example, it may not be possible to accommodate an employee in his present position if he works as a

salesperson on the busy first floor of a major department store and needs a reduction in visual distractions and ambient noise as a reasonable accommodation. 

   See EEOC Enforcement Guidance:  Workers' Compensation and the ADA

at 17, 8 FEP Manual (BNA) 405:7399-7400 (1996) (where an employee can no longer perform the essential functions of his/her original position, with or without a reasonable accommodation, because of a disability, an

employer must reassign him/her to an equivalent vacant position for which s/he is qualified, absent undue hardship). 

66 Technical Assistance Manual, supra note 63, at 3.10(5), 8 FEP Manual

(BNA) 405:7011-12 (reassignment to a vacant position as a reasonable

accommodation); see also 42 U.S.C. § 12111(9)(B) (1994); 29 C.F.R. §

1630.2(o)(2)(ii) (1996). 

67 42 U.S.C. § 12112(b)(6) (1994); 29 C.F.R. § 1630.10, .15(c) (1996). 

68 See EEOC Compliance Manual § 902.2, n.11, Definition of the Term

"Disability," 8 FEP Manual (BNA) 405:7259, n.11 (1995) (an employer "does not have to excuse . . . misconduct, even if the misconduct results from an impairment that rises to the level of a disability, if it does not excuse similar misconduct from its other employees"); see 56 Fed. Reg. 35,733 (1991) (referring to revisions to proposed ADA rule that "clarify that employers may hold all employees, disabled (including those disabled by alcoholism or drug addiction) and nondisabled, to the same performance and conduct standards"). 

69 See 29 C.F.R. § 1630.15(d) (1996). 

70 Therefore, it may be in the employee's interest to request a reasonable accommodation before performance suffers or conduct problems occur.  See Question 20 supra. 

71 Regardless of misconduct, an individual with a disability must be

allowed to file a grievance or appeal challenging his/her termination when that is a right normally available to other employees. 

72 If the employee requests reasonable accommodation in order to address the misconduct, the employer must grant the request, subject to undue hardship. 

73 See 42 U.S.C. § 12113(b) (1994). 

74 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996). 

75 29 C.F.R. § 1630.2(r) (1996).  To determine whether an individual would pose a direct threat, the factors to be considered include:  (1) duration of the risk; (2) nature and severity of the potential harm; (3) likelihood that the potential harm will occur; and (4) imminence of the potential harm.  Id. 

76 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996). 

77 29 C.F.R. § 1630.2(r) (1996). 

78 29 C.F.R. pt. 1630 app. § 1630.2(r) (1996). 

79 House Judiciary Report, supra n.2, at 45. 

80 Cf. Ofat v. Ohio Civ. Rights Comm'n, 1995 WL 310051, 4 AD Cas. (BNA)

753 (Ohio Ct. App. 1995) (finding against employer, under state law, on

issue of whether employee who had panic disorder with agoraphobia could

safely return to her job after disability-related leave, where employer

presented no expert evidence about employee's disability or its effect on her ability to safely perform her job but only provided copies of pages from a medical text generally discussing the employee's illness). 
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The U.S. Equal Employment Opportunity Commission


The ADA: Your Reponsibilities as an Employer



ADDENDUM

Since The Americans with Disabilities Act: Your Responsibilities as an Employer was published, the Supreme Court has ruled that the determination of whether a person has an ADA "disability" must take into consideration whether the person is substantially limited in performing a major life activity when using a mitigating measure. This means that if a person has little or no difficulty performing any major life activity because s/he uses a mitigating measure, then that person will not meet the ADA's first definition of "disability." The Supreme Court's rulings were in Sutton v. United Airlines, Inc., 527 U.S. ____ (1999), and Murphy v. United Parcel Service, Inc., 527 U.S. ____ (1999).

As a result of the Supreme Court's ruling, this document's guidance on mitigating measures, found in the section "Additional Questions and Answers on the Americans with Disabilities Act," is superseded. Following the Supreme Court's ruling, whether a person has an ADA "disability" is determined by taking into account the positive and negative effects of mitigating measures used by the individual. The Supreme Court's ruling does not change anything else in this document.

For more information on the Supreme Court rulings and their impact on determining whether specific individuals meet the definition of "disability," consult the Instructions for Field Offices: Analyzing ADA Charges After Supreme Court Decisions Addressing "Disability" and "Qualified," which can be found on EEOC's website at www.eeoc.gov.



The Americans with Disabilities Act of 1990 (ADA) makes it unlawful to discriminate in employment against a qualified individual with a disability. The ADA also outlaws discrimination against individuals with disabilities in State and local government services, public accommodations, transportation and telecommunications. This booklet explains the part of the ADA that prohibits job discrimination. This part of the law is enforced by the U.S. Equal Employment Opportunity Commission and State and local civil rights enforcement agencies that work with the Commission.



Are You Covered?

Job discrimination against people with disabilities is illegal if practiced by:

· private employers, 

· state and local governments, 

· employment agencies, 

· labor organizations, and 

· labor-management committees. 

The part of the ADA enforced by the EEOC outlaws job discrimination by:

· all employers, including State and local government employers, with 25 or more employees after July 26, 1992, and 

· all employers, including State and local government employers, with 15 or more employees after July 26, 1994. 

Another part of the ADA, enforced by the U.S. Department of Justice, prohibits discrimination in State and local government programs and activities, including discrimination by all State and local governments, regardless of the number of employees, after January 26, 1992.

Because the ADA establishes overlapping responsibilities in both EEOC and DOJ for employment by State and local governments, the Federal enforcement effort will be coordinated by EEOC and DOJ to avoid duplication in investigative and enforcement activities. In addition, since some private and governmental employers are already covered by nondiscrimination and affirmative action requirements under the Rehabilitation Act of 1973, EEOC, DOJ, and the Department of Labor will similarly coordinate the enforcement effort under the ADA and the Rehabilitation Act.



What Employment Practices are Covered?

The ADA makes it unlawful to discriminate in all employment practices such as:

· recruitment 

· pay 

· hiring 

· firing 

· promotion 

· job assignments 

· training 

· leave 

· lay-off 

· benefits 

· all other employment related activities. 

The ADA prohibits an employer from retaliating against an applicant or employee for asserting his rights under the ADA. The Act also makes it unlawful to discriminate against an applicant or employee, whether disabled or not, because of the individual's family, business, social or other relationship or association with an individual with a disability.



Who Is Protected?

Title I of the ADA protects qualified individuals with disabilities from employment discrimination. Under the ADA, a person has a disability if he has a physical or mental impairment that substantially limits a major life activity. The ADA also protects individuals who have a record of a substantially limiting impairment, and people who are regarded as having a substantially limiting impairment.

To be protected under the ADA, an individual must have, have a record of, or be regarded as having a substantial, as opposed to a minor, impairment. A substantial impairment is one that significantly limits or restricts a major life activity such as hearing, seeing, speaking, breathing, performing manual tasks, walking, caring for oneself, learning or working.

An individual with a disability must also be qualified to perform the essential functions of the job with or without reasonable accommodation, in order to be protected by the ADA. This means that the applicant or employee must:

· satisfy your job requirements for educational background, employment experience, skills, licenses, and any other qualification standards that are job related; and 

· be able to perform those tasks that are essential to the job, with or without reasonable accommodation. 

The ADA does not interfere with your right to hire the best qualified applicant. Nor does the ADA impose any affirmative action obligations. The ADA simply prohibits you from discriminating against a qualified applicant or employee because of her disability.



How Are Essential Functions Determined?

Essential functions are the basic job duties that an employee must be able to perform, with or without reasonable accommodation. You should carefully examine each job to determine which functions or tasks are essential to performance. (This is particularly important before taking an employment action such as recruiting, advertising, hiring, promoting or firing).

Factors to consider in determining if a function is essential include:

· whether the reason the position exists is to perform that function, 

· the number of other employees available to perform the function or among whom the performance of the function can be distributed, and 

· the degree of expertise or skill required to perform the function. 

Your judgment as to which functions are essential, and a written job description prepared before advertising or interviewing for a job will be considered by EEOC as evidence of essential functions. Other kinds of evidence that EEOC will consider include:

· the actual work experience of present or past employees in the job, 

· the time spent performing a function, 

· the consequences of not requiring that an employee perform a function, and 

· the terms of a collective bargaining agreement. 



What Are My Obligations to Provide Reasonable Accommodations?

Reasonable accommodation is any change or adjustment to a job or work environment that permits a qualified applicant or employee with a disability to participate in the job application process, to perform the essential functions of a job, or to enjoy benefits and privileges of employment equal to those enjoyed by employees without disabilities. For example, reasonable accommodation may include:

· acquiring or modifying equipment or devices, 

· job restructuring, 

· part-time or modified work schedules, 

· reassignment to a vacant position, 

· adjusting or modifying examinations, training materials or policies, 

· providing readers and interpreters, and 

· making the workplace readily accessible to and usable by people with disabilities. 

Reasonable accommodation also must be made to enable an individual with a disability to participate in the application process, and to enjoy benefits and privileges of employment equal to those available to other employees.

It is a violation of the ADA to fail to provide reasonable accommodation to the known physical or mental limitations of a qualified individual with a disability, unless to do so would impose an undue hardship on the operation of your business. Undue hardship means that the accommodation would require significant difficulty or expense.



What is the Best Way to Identify a Reasonable Accommodation?

Frequently, when a qualified individual with a disability requests a reasonable accommodation, the appropriate accommodation is obvious. The individual may suggest a reasonable accommodation based upon her own life or work experience. However, when the appropriate accommodation is not readily apparent, you must make a reasonable effort to identify one. The best way to do this is to consult informally with the applicant or employee about potential accommodations that would enable the individual to participate in the application process or perform the essential functions of the job. If this consultation does not identify an appropriate accommodation, you may contact the EEOC, State or local vocational rehabilitation agencies, or State or local organizations representing or providing services to individuals with disabilities. Another resource is the Job Accommodation Network (JAN). JAN is a free consultant service that helps employers make individualized accommodations. The telephone number is 1-800-526-7234.



When Does a Reasonable Accommodation Become An Undue Hardship?

It is not necessary to provide a reasonable accommodation if doing so would cause an undue hardship. Undue hardship means that an accommodation would be unduly costly, extensive, substantial or disruptive, or would fundamentally alter the nature or operation of the business. Among the factors to be considered in determining whether an accommodation is an undue hardship are the cost of the accommodation, the employer's size, financial resources and the nature and structure of its operation.

If a particular accommodation would be an undue hardship, you must try to identify another accommodation that will not pose such a hardship. If cost causes the undue hardship, you must also consider whether funding for an accommodation is available from an outside source, such as a vocational rehabilitation agency, and if the cost of providing the accommodation can be offset by state or federal tax credits or deductions. You must also give the applicant or employee with a disability the opportunity to provide the accommodation or pay for the portion of the accommodation that constitutes an undue hardship.



Can I Require Medical Examinations or Ask Questions About an Individual's Disability?

It is unlawful to:

· ask an applicant whether she is disabled or about the nature or severity of a disability, or 

· to require the applicant to take a medical examination before making a job offer. 

You can ask an applicant questions about ability to perform job-related functions, as long as the questions are not phrased in terms of a disability. You can also ask an applicant to describe or to demonstrate how, with or without reasonable accommodation, the applicant will perform job-related functions.

After a job offer is made and prior to the commencement of employment duties, you may require that an applicant take a medical examination if everyone who will be working in the job category must also take the examination. You may condition the job offer on the results of the medical examination. However, if an individual is not hired because a medical examination reveals the existence of a disability, you must be able to show that the reasons for exclusion are job related and necessary for conduct of your business. You also must be able to show that there was no reasonable accommodation that would have made it possible for the individual to perform the essential job functions.

Once you have hired an applicant, you cannot require a medical examination or ask an employee questions about disability unless you can show that these requirements are job related and necessary for the conduct of your business. You may conduct voluntary medical examinations that are part of an employee health program.

The results of all medical examinations or information from inquiries about a disability must be kept confidential, and maintained in separate medical files. You may provide medical information required by State workers' compensation laws to the agencies that administer such laws.



Do Individuals Who Use Drugs Illegally Have Rights Under the ADA?

Anyone who is currently using drugs illegally is not protected by the ADA and may be denied employment or fired on the basis of such use. The ADA does not prevent employers from testing applicants or employees for current illegal drug use, or from making employment decisions based on verifiable results. A test for the illegal use of drugs is not considered a medical examination under the ADA; therefore, it is not a prohibited pre-employment medical examination and you will not have to show that the administration of the test is job related and consistent with business necessity. The ADA does not encourage, authorize or prohibit drug tests.



How will the ADA Be Enforced and What Are the Available Remedies?

The provisions of the ADA which prohibit job discrimination will be enforced by the U.S. Equal Employment Opportunity Commission. After July 26, 1992, individuals who believe they have been discriminated against on the basis of their disability can file a charge with the Commission at any of its offices located throughout the United States. A charge of discrimination must be filed within 180 days of the discrimination, unless there is a state or local law that also provides relief for discrimination on the basis of disability. In those cases, the complainant has 300 days to file a charge.

The Commission will investigate and initially attempt to resolve the charge through conciliation, following the same procedures used to handle charges of discrimination filed under Title VII of the Civil Rights Act of 1964. The ADA also incorporates the remedies contained in Title VII. These remedies include hiring, promotion, reinstatement, back pay, and attorneys fees. Reasonable accommodation is also available as a remedy under the ADA.



How Will EEOC Help Employers Who Want to Comply with the ADA?

The Commission believes that employers want to comply with the ADA, and that if they are given sufficient information on how to comply, they will do so voluntarily.

Accordingly, the Commission conducts an active technical assistance program to promote voluntary compliance with the ADA. This program is designed to help employers understand their responsibilities and assist people with disabilities to understand their rights and the law.

In January 1992, EEOC published a Technical Assistance Manual, providing practical application of legal requirements to specific employment activities, with a directory of resources to aid compliance. EEOC publishes other educational materials, provides training on the law for employers and for people with disabilities, and participates in meetings and training programs of other organizations. EEOC staff also will respond to individual requests for information and assistance. The Commission's technical assistance program is separate and distinct from its enforcement responsibilities. Employers who seek information or assistance from the Commission will not be subject to any enforcement action because of such inquiries.

The Commission also recognizes that differences and disputes about the ADA requirements may arise between employers and people with disabilities as a result of misunderstandings. Such disputes frequently can be resolved more effectively through informal negotiation or mediation procedures, rather than through the formal enforcement process of the ADA. Accordingly, EEOC will encourage efforts to settle such differences through alternative dispute resolution, providing that such efforts do not deprive any individual of legal rights provided by the statute.



Additional Questions and Answers on the Americans with Disabilities Act

Q. What is the relationship between the ADA and the Rehabilitation Act of 1973?
A. The Rehabilitation Act of 1973 prohibits discrimination on the basis of handicap by the federal government, federal contractors and by recipients of federal financial assistance. If you were covered by the Rehabilitation Act prior to the passage of the ADA, the ADA will not affect that coverage. Many of the provisions contained in the ADA are based on Section 504 of the Rehabilitation Act and its implementing regulations. If you are receiving federal financial assistance and are in compliance with Section 504, you are probably in compliance with the ADA requirements affecting employment except in those areas where the ADA contains additional requirements. Your nondiscrimination requirements as a federal contractor under Section 503 of the Rehabilitation Act will be essentially the same as those under the ADA; however, you will continue to have additional affirmative action requirements under Section 503 that do not exist under the ADA.

Q. If I have several qualified applicants for a job, does the ADA require that I hire the applicant with a disability?
A. No. You may hire the most qualified applicant. The ADA only makes it unlawful for you to discriminate against a qualified individual with a disability on the basis of disability.

Q. One of my employees is a diabetic, but takes insulin daily to control his diabetes. As a result, the diabetes has no significant impact on his employment. Is he protected by the ADA?
A. Yes. The determination as to whether a person has a disability under the ADA is made without regard to mitigating measures, such as medications, auxiliary aids and reasonable accommodations. If an individual has an impairment that substantially limits a major life activity, she is protected under the ADA, regardless of the fact that the disease or condition or its effects may be corrected or controlled.

Q. One of my employees has a broken arm that will heal but is temporarily unable to perform the essential functions of his job as a mechanic. Is this employee protected by the ADA?
A. No. Although this employee does have an impairment, it does not substantially limit a major life activity if it is of limited duration and will have no long term effect.

Q. Am I obligated to provide a reasonable accommodation for an individual if I am unaware of her physical or mental impairment?
A. No. An employer's obligation to provide reasonable accommodation applies only to known physical or mental limitations. However, this does not mean that an applicant or employee must always inform you of a disability. If a disability is obvious, e.g., the applicant uses a wheelchair, the employer "knows" of the disability even if the applicant never mentions it.

Q. How do I determine whether a reasonable accommodation is appropriate and the type of accommodation that should be made available?
A. The requirement generally will be triggered by a request from an individual with a disability, who frequently can suggest an appropriate accommodation. Accommodations must be made on a case-by-case basis, because the nature and extent of a disabling condition and the requirements of the job will vary. The principal test in selecting a particular type of accommodation is that of effectiveness, i.e., whether the accommodation will enable the person with a disability to perform the essential functions of the job. It need not be the best accommodation or the accommodation the individual with a disability would prefer, although primary consideration should be given to the preference of the individual involved. However, as the employer, you have the final discretion to choose between effective accommodations, and you may select one that is least expensive or easier to provide.

Q. When must I consider reassigning an employee with a disability to another job as a reasonable accommodation?
A. When an employee with a disability is unable to perform her present job even with the provision of a reasonable accommodation, you must consider reassigning the employee to an existing position that she can perform with or without a reasonable accommodation. The requirement to consider reassignment applies only to employees and not to applicants. You are not required to create a position or to bump another employee in order to create a vacancy. Nor are you required to promote an employee with a disability to a higher level position.

Q. What if an applicant or employee refuses to accept an accommodation that I offer?
A. The ADA provides that an employer cannot require a qualified individual with a disability to accept an accommodation that is neither requested nor needed by the individual. However, if a necessary reasonable accommodation is refused, the individual may be considered not qualified.

Q. If our business has a health spa in the building, must it be accessible to employees with disabilities?
A. Yes. Under the ADA , workers with disabilities must have equal access to all benefits and privileges of employment that are available to similarly situated employees without disabilities. The duty to provide reasonable accommodation applies to all non-work facilities provided or maintained by you for your employees. This includes cafeterias, lounges, auditoriums, company-provided transportation and counseling services. If making an existing facility accessible would be an undue hardship, you must provide a comparable facility that will enable a person with a disability to enjoy benefits and privileges of employment similar to those enjoyed by other employees, unless this would be an undue hardship.

Q. If I contract for a consulting firm to develop a training course for my employees, and the firm arranges for the course to be held at a hotel that is inaccessible to one of my employees, am I liable under the ADA?
A. Yes. An employer may not do through a contractual or other relationship what it is prohibited from doing directly. You would be required to provide a location that is readily accessible to, and usable by your employee with a disability unless to do so would create an undue hardship.

Q. What are my responsibilities as an employer for making my facilities accessible?
A. As an employer, you are responsible under Title I of the ADA for making facilities accessible to qualified applicants and employees with disabilities as a reasonable accommodation, unless this would cause undue hardship. Accessibility must be provided to enable a qualified applicant to participate in the application process, to enable a qualified individual to perform essential job functions and to enable an employee with a disability to enjoy benefits and privileges available to other employees. However, if your business is a place of public accommodation (such as a restaurant, retail store or bank) you have different obligations to provide accessibility to the general public, under Title III of the ADA. Title III also will require places of public accommodation and commercial facilities (such as office buildings, factories and warehouses) to provide accessibility in new construction or when making alterations to existing structures. Further information on these requirements may be obtained from the U.S. Department of Justice, which enforces Title III. (See page 22).

Q. Under the ADA, can an employer refuse to hire an individual or fire a current employee who uses drugs illegally?
A. Yes. Individuals who currently use drugs illegally are specifically excluded from the ADA's protections. However, the ADA does not exclude:

· persons who have successfully completed or are currently in a rehabilitation program and are no longer illegally using drugs, and 

· persons erroneously regarded as engaging in the illegal use of drugs. 

Q. Does the ADA cover people with AIDS?
A. Yes. The legislative history indicates that Congress intended the ADA to protect persons with AIDS and HIV disease from discrimination.

Q. Can I consider health and safety in deciding whether to hire an applicant or retain an employee with a disability?
A. The ADA permits an employer to require that an individual not pose a direct threat to the health and safety of the individual or others in the work-place. A direct threat means a significant risk of substantial harm. You cannot refuse to hire or fire an individual because of a slightly increased risk of harm to himself or others. Nor can you do so based on a speculative or remote risk. The determination that an individual poses a direct threat must be based on objective, factual evidence regarding the individual's present ability to perform essential job functions. If an applicant or employee with a disability poses a direct threat to the health or safety of himself or others, you must consider whether the risk can be eliminated or reduced to an acceptable level with a reasonable accommodation. Q. Am I required to provide additional insurance for employees with disabilities?
A. No. The ADA only requires that you provide an employee with a disability equal access to whatever health insurance coverage you provide to other employees. For example, if your health insurance coverage for certain treatments is limited to a specified number per year, and an employee, because of a disability, needs more than the specified number, the ADA does not require that you provide additional coverage to meet that employee's health insurance needs. The ADA also does not require changes in insurance plans that exclude or limit coverage for pre-existing conditions.

Q. Does the ADA require that I post a notice explaining its requirements?
A. The ADA requires that you post a notice in an accessible format to applicants, employees and members of labor organizations, describing the provisions of the Act. EEOC will provide employers with a poster summarizing these and other Federal legal requirements for nondiscrimination. EEOC will also provide guidance on making this information available in accessible formats for people with disabilities.



For more specific information about ADA requirements affecting employment contact:

Equal Employment Opportunity Commission
P.O. Box 7033
Lawrence, Kansas 66044
(800) 669-4000 (Voice), (800) 669-6820 (TDD)

For more specific information about ADA requirements affecting public accommodations and State and local government services contact:

Department of Justice
Office on the Americans with Disabilities Act
Civil Rights Division
P.O. Box 66118
Washington, DC 20035-6118
(202) 514-0301 (Voice)
(202) 514-0381 (TDD)
(202) 514-0383 (TDD)

For more specific information about requirements for accessible design in new construction and alterations contact:

Architectural and Transportation Barriers
Compliance Board
1111 18th Street, NW
Suite 501
Washington, DC 20036
800-USA-ABLE
800-USA-ABLE ( TDD)

For more specific information about ADA requirements affecting transportation contact:

Department of Transportation
400 Seventh Street, SW
Washington, DC 20590
(202) 366-9305
(202) 755-7687 (TDD)

For more specific information about ADA requirements for telecommunications contact:

Federal Communications Commission
1919 M Street, NW
Washington, DC 20554
(202) 634-1837
(202) 632-1836 (TDD)

For more specific information about federal disability-related tax credits and deductions for business contact:

Internal Revenue Service
Department of the Treasury
1111 Constitution Avenue, NW
Washington, DC 20044
(202) 566-2000



This booklet is available in Braille, large print, audiotape and electronic file on computer disk. To obtain accessible formats call the Office of Equal Employment Opportunity on (202) 663-4395 (voice) or (202) 663-4399 (TDD), or write to this office at 1801 L Street, N.W., Washington, D.C. 20507.
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http://www.eeoc.gov/facts/ada17.html
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The U.S. Equal Employment Opportunity Commission


Job Applicants and the Americans with Disabilities Act

Introduction

Title I of the Americans with Disabilities Act of 1990 (ADA) makes it unlawful for an employer to discriminate against a qualified applicant or employee with a disability. The ADA applies to private employers with 15 or more employees and to state and local government employers. The U.S. Equal Employment Opportunity Commission (EEOC) enforces the employment provisions of the ADA. 

The ADA defines an individual with a disability as a person who: (1) has a physical or mental impairment that substantially limits a major life activity, (2) has a record or history of a substantially limiting impairment, or (3) is regarded or perceived by an employer as having a substantially limiting impairment.

An applicant with a disability, like all other applicants, must be able to meet the employer's requirements for the job, such as education, training, employment experience, skills, or licenses. In addition, an applicant with a disability must be able to perform the "essential functions" of the job the fundamental duties either on her own or with the help of "reasonable accommodation." However, an employer does not have to provide a reasonable accommodation that will cause "undue hardship," which is significant difficulty or expense. 

This fact sheet addresses common questions about how the ADA protects applicants with disabilities. The information in this fact sheet also applies to applicants for federal employment, who are protected from discrimination by Section 501 of the Rehabilitation Act. Section 501's requirements are the same as those that apply to employers covered by the ADA. There are many other documents, some of which are listed at the end of this fact sheet, that provide more in-depth information about the employment rights of individuals with disabilities.

Reasonable Accommodation for the Application Process
Asking for Accommodation
Discussing Disability with the Potential Employer
Discussing Accommodation to Perform the Job
Being "Qualified" for the Job
Obtaining More Information about the ADA
Filing a Charge of Discrimination
Reasonable Accommodation for the Application Process

1. I have a disability and will need an accommodation for the job interview. Does the ADA require an employer to provide me with one?

Yes. Employers are required to provide "reasonable accommodation" -- appropriate changes and adjustments -- to enable you to be considered for a job opening. Reasonable accommodation may also be required to enable you to perform a job, gain access to the workplace, and enjoy the "benefits and privileges" of employment available to employees without disabilities. An employer cannot refuse to consider you because you require a reasonable accommodation to compete for or perform a job.
2. Can an employer refuse to provide me with an accommodation because it is too difficult or too expensive?

An employer does not have to provide a specific accommodation if it would cause an "undue hardship" that is, if it would require significant difficulty or expense. However, an employer cannot refuse to provide an accommodation solely because it entails some costs, either financial or administrative.

If the requested accommodation causes an undue hardship, the employer still would be required to provide another accommodation that does not.

Example: A trucking company conducts job interviews in a second floor office. There is no elevator. The company calls Tanya to arrange for an interview for a secretarial position. She requests a reasonable accommodation because she uses a wheelchair. Installing an elevator would be a undue hardship, but the employer could conduct the interview in a first floor office. The employer must move the location of the interview as a reasonable accommodation.
3. What are some examples of "reasonable accommodations" that may be needed during the hiring process?

Reasonable accommodation can take many forms. Ones that may be needed during the hiring process include (but are not limited to):

· providing written materials in accessible formats, such as large print, braille, or audiotape 

· providing readers or sign language interpreters 

· ensuring that recruitment, interviews, tests, and other components of the application process are held in accessible locations 

· providing or modifying equipment or devices 

· adjusting or modifying application policies and procedures. 

Example: John is blind and applies for a job as a customer service representative. John could perform this job with assistive technology, such as a program that reads information on the screen. If the company wishes to have John demonstrate his ability to use the computer, it must provide appropriate assistive technology as a reasonable accommodation. 
Example: An employer requires job applicants to line up outside its facility to apply for a job, a process that could take several hours. Tara has multiple sclerosis and that makes her unable to tolerate prolonged exposure to temperatures in the 90's. Tara therefore requests that she be allowed to wait indoors where it is air conditioned until the human resources department is ready to take her application. The employer would need to modify its hiring procedure to accommodate Tara.
4. Because of my learning disability, I need extra time to complete a written test. Does the ADA require an employer to modify the way a test is given to me? 

Yes. An employer may have to provide testing materials in alternative formats or make other adjustments to tests as an accommodation for you. The format and manner in which a test is given may pose problems for persons with impaired sensory, speaking, or manual skills, as well as for those with certain learning disabilities. For example, an applicant who is blind will not be able to read a written test, but can take the test if it is provided in braille or the questions are tape recorded. A deaf person will not understand oral instructions, but these could be provided in a written format or through the use of a sign language interpreter. A 30-minute timed written test may pose a problem for a person whose learning disability requires additional time.

Thus, the ADA requires that employers give application tests in a format or manner that does not require use of your impaired skill, unless the test is designed to measure that skill.
Example: An employer gives a written test for a proofreading position. The employer does not have to offer this test in a different format (e.g., orally) to an applicant who has dyslexia because the job itself requires an ability to read. 
Example: An employer gives a written test to learn about an applicant's knowledge of marketing trends. Maria is blind and requests that the test be given to her in braille. An individual's knowledge of marketing trends is critical to this job, but the employer can test Maria's knowledge by giving her the test in braille. Alternatively, the employer could explore other testing formats with Maria to determine if they would be effective for example, providing a reader or a computer version of the test.
5. When do I have to tell an employer that I need an accommodation for the hiring process?

It is best to let an employer know as soon as you realize that you will need a reasonable accommodation for some aspect of the hiring process. An employer needs advance notice to provide many accommodations, such as sign language interpreters, alternative formats for written documents, and adjusting the time allowed for taking a written test. An employer may also need advance notice to arrange an accessible location for a test or interview.

Asking for an Accommodation

6. How do I request a reasonable accommodation?

You must inform the employer that you need some sort of change or adjustment to the application/interviewing process because of your medical condition. You can make this request orally or in writing, or someone else might make a request for you (e.g., a family member, friend, health professional, or other representative, such as a job coach).

7. What happens after I request an accommodation? 

The employer may need to discuss your request more fully in order to understand your disability and why you need an accommodation. You should respond to the employer's questions as quickly as possible and be sure to explain how a proposed accommodation would enable you to participate fully in all aspects of the application/interviewing process. If your disability and need for accommodation are not obvious, the employer may ask you for reasonable documentation explaining the disability and why an accommodation is needed.

Example: A department store requires applicants to take a written test. Rodney has dyslexia and requests that the test be read to him as a reasonable accommodation. The human resources associate is unfamiliar with dyslexia and requests information about the condition and why the accommodation is necessary. Rodney must provide this information.
8. I asked for a specific accommodation, but the employer offered me a different one instead. Do I have to accept it?

An employer has to offer an accommodation that will meet your needs. If more than one accommodation meets your needs, then the employer may choose which one to provide. You cannot insist on a specific accommodation only because it is a personal preference. If the employer's proposal does not meet your needs, then you need to explain why.
Example: Charles is blind and asks that a written test be read to him as a reasonable accommodation. The employer proposes to provide Charles with a braille version of the test, but Charles explains that he cannot read braille. Thus, a braille version would not be an effective accommodation. The employer then proposes to provide Charles with an audiotape version of the test. While Charles preferred to have someone read the questions to him, the audiotape version meets his needs and thus is acceptable as a reasonable accommodation.
Discussing Disability with the Potential Employer

The ADA prohibits employers from asking questions that are likely to reveal the existence of a disability before making a job offer (i.e., the pre-offer period). This prohibition covers written questionnaires and inquiries made during interviews, as well as medical examinations. However, such questions and medical examinations are permitted after extending a job offer but before the individual begins work (i.e., the post-offer period).

9. What are examples of questions that an employer cannot ask on an application or during an interview?

Examples of prohibited questions during the pre-offer period include:

· Do you have a heart condition? Do you have asthma or any other difficulties breathing? 

· Do you have a disability which would interfere with your ability to perform the job? 

· How many days were you sick last year? 

· Have you ever filed for workers' compensation? Have you ever been injured on the job? 

· Have you ever been treated for mental health problems? 

· What prescription drugs are you currently taking? 

10. May the employer ask me these questions after making a job offer?

Yes. An employer can ask all of the questions listed in Question 9, and others that are likely to reveal the existence of a disability, after it extends you a job offer as long as it asks the same questions of other applicants offered the same type of job. In other words, an employer cannot ask such questions only of those who have obvious disabilities. Similarly, an employer may require a medical examination after making a job offer as long as it requires the same medical examination of other applicants offered the same type of job.

11. May an employer ask me whether I will need a reasonable accommodation for the hiring process?

Yes. An employer may tell all applicants what the hiring process involves (for example, an interview, timed written test, or job demonstration), and then ask whether they will need a reasonable accommodation for this process. (See Question 16 for a discussion about employers asking about an applicant's need for reasonable accommodation for the job.)

12. I have an obvious disability. Can an employer ask me medical questions during an interview?

No. Except as explained in Question 15 below, an employer cannot ask questions about an applicant's disability either because it is visible or because the applicant has voluntarily disclosed a hidden disability.

13. After I got a job offer, the employer had me take a medical examination in which I revealed I have epilepsy. Can the employer withdraw my job offer?

While the employer had the right to require a post-offer medical examination, he cannot withdraw the job offer solely because you revealed you have a disability. Instead, the employer can withdraw the job offer only if it can show that you are unable to perform the essential functions of the job (with or without reasonable accommodation), or that you pose a significant risk of causing substantial harm to yourself or others.

Example: Darla receives a job offer to be a cook at a hotel resort, and during the medical examination she discloses that she has epilepsy. The hotel doctor expresses concern about Darla working around stoves and using sharp utensils. Darla tells the doctor that her seizures are controlled with medication and offers to bring information from her neurologist to answer the doctor's concerns. Darla also points out that she has worked as a cook for seven years without any incidents. The hotel will violate the ADA if it withdraws Darla's job offer based on her epilepsy.
14. During the hiring process, I gave the employer medical information that I do not want anyone else to know about. Must the employer keep this information confidential?

Yes. The ADA contains strict confidentiality requirements. Medical information revealed during the hiring process (pre- or post-offer) must be kept confidential, with certain exceptions. The confidentiality requirements protect both information voluntarily revealed as well as information revealed in response to an employer's written or oral questions or during a medical examination.

An employer may share medical information with other decision-makers involved in the hiring process who need it so they can make employment decisions consistent with the ADA. The ADA also permits an employer to share medical information with the following individuals:

· supervisors and managers may be told about necessary restrictions on the work or duties of an employee and about reasonable accommodations 

· first aid and safety personnel may be told if the disability might require emergency treatment 

· government officials investigating compliance with the ADA 

· state workers' compensation offices, state second injury funds, or workers' compensation insurance carriers. 

An employer also may use the information for insurance purposes.

Discussing Accommodation to Perform the Job

15. May an employer ask applicants on an application form or during an interview whether they will need reasonable accommodation to perform the job?

Generally, no. An employer cannot ask all applicants whether they would need reasonable accommodation to perform a job because the answer to this question is likely to reveal whether an applicant has a disability.

However, if the employer knows that an applicant has a disability, and it is reasonable to question whether the disability might pose difficulties for the individual in performing a specific job task, then the employer may ask whether she would need reasonable accommodation to perform that task. An employer might know that an applicant has a disability because it is obvious or she has voluntarily revealed the existence of one. If the applicant indicates that accommodation will be necessary, then the employer may ask what accommodation is needed.

Example: Carl has a severe limp and uses a cane because of his prosthetic leg. He applies for an assembly line job which does not require employees to move around but does require that they stand for long periods of time. The employer asks Carl about his ability to stand and whether he will need reasonable accommodation to perform the job. Carl replies that he will need accommodation. The employer asks Carl for examples of accommodations, and Carl suggests two possibilities: a tall stool so that he can sit down but still reach the conveyor belt, or alternatively, a "sit-stand" chair which will provide support and enable him to do the job.
Also, if the employer believes an applicant with an obvious disability will need a reasonable accommodation to do the job, it may ask the applicant to describe or demonstrate how she would perform the job with or without reasonable accommodation.

Example: Alberto uses a wheelchair and applies for a job that involves retrieval of files that would seem to be beyond his reach. The employer can show him the files and ask him to explain or demonstrate how he would perform this task.
16. Do I have to tell the employer during the application process that I might need an accommodation to perform the job?

No. The ADA does not require that an applicant inform an employer about the need for a reasonable accommodation at any particular time, so this information need not be volunteered on an application form or in an interview.

Determining the best moment to tell a prospective employer about the need for reasonable accommodation on the job is a personal decision. Sometimes, applicants are not aware they may need a reasonable accommodation until they have more information about the job, its requirements, and the work environment. Some applicants choose to inform an employer during the application process after they better understand the job and its requirements. Others choose to wait until they have a job offer.

Being "Qualified" for the Job

17. What if my disability prevents me from performing some job duties? 

An employer does not have to hire you if you are unable to perform all of the essential functions of the job, even with reasonable accommodation. However, an employer cannot reject you only because the disability prevents you from performing minor duties that are not essential to the job.
Example: Wei is deaf and applies for a file clerk position. The essential functions for this job are to file and retrieve written materials. While the job description states that the clerk must also answer the phone, in practice the clerk rarely does this because other employees have responsibility for this duty. The employer cannot reject Wei solely because she is unable to answer the phone since that is not an essential part of performing this job.
18. Can an employer refuse to hire me because she believes that my disability makes it unsafe for me to perform a job?

An employer can refuse to hire you only if your disability poses a significant risk of substantial harm to you or others. If an employer has such concerns, he must seek appropriate information to assess the level of risk and the nature of the harm. This can include asking questions about prior work experience and requesting specific information from your doctor related to health and safety. 

An employer cannot refuse to hire you based on a slightly increased risk, speculation about future risk, or generalizations about your disability. The employer must also consider whether a risk can be eliminated or reduced to an acceptable level with a reasonable accommodation.

Example: An employer learns during a post-offer medical examination that Simone has major depression. She has been offered a high-level managerial position, but the employer is concerned that the job will be too stressful, causing Simone's illness to worsen. But, Simone's depression is well-controlled with medication and she has been working for two years in a similar position with no effect on her depression or her performance. Based on this information, Simone's disability would not pose a high level of risk of harm and therefore the employer could not refuse to hire her based on fears that she will experience an increased number of depressive episodes or that she would be unable to perform the job.
Obtaining More Information about the ADA

19. How can I get more information about the ADA?

You can obtain more information about the ADA and its requirements through EEOC's website, www.eeoc.gov. This website contains documents addressing various ADA issues, including the following:

· Definition of Disability 

· Reasonable Accommodation and Undue Hardship 

· Preemployment Disability-Related Questions and Medical Examinations 

· The ADA and Psychiatric Disabilities 

These documents can also be obtained by calling EEOC's Publications Distribution Center at:

1-800-669-3362 (Voice)
1-800-800-3302 (TTY).

Also available from the Center is the ADA Technical Assistance Manual, a practical and comprehensive explanation of all of the ADA employment provisions. The Manual comes with a nationwide resource directory. All documents are free and available in alternative formats.

To obtain more information about the ADA, contact the EEOC at:

1-800-669-4000 (voice)
1-800-669-6820 (TTY)

Filing a Charge of Discrimination

20. What can I do if I believe an employer has violated the ADA?

If you think an employer has denied you a job or an equal opportunity to apply for a job based on your disability, refused your request for reasonable accommodation, or has asked you illegal medical inquiries or required you to take an illegal medical examination, you should contact the EEOC. A charge (complaint) of discrimination generally must be filed within 180 days of the alleged discrimination. You may have up to 300 days to file a charge if a state or local law provides relief for discrimination on the basis of disability. However, to protect your rights, it is best to contact the EEOC promptly if you suspect discrimination has occurred.

You may file a charge of discrimination by contacting any EEOC field office, located in cities throughout the United States. If you have been discriminated against, you are entitled to a remedy that will place you in the position you would have been in if the discrimination had never occurred. This means you may be entitled to hiring, back pay, or reasonable accommodation. You may also be entitled to attorney's fees.

To contact the nearest EEOC office, see our Field Office List and Jurisdictional Map.

(If you are an applicant for federal employment and believe your rights have been violated under the Rehabilitation Act, then you must initiate EEO counseling within 45 days of the alleged discrimination with the agency's Equal Employment Opportunity office.)
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ADA Information Line

The U.S. Department of Justice provides information about the Americans with Disabilities Act (ADA) through a toll-free Al
Line, This service permits businesses, State and local governments, or others to call and ask questions about general or specif
requirements including questions about the ADA Standards for Accessible Design.

ADA specialists are available Monday through Friday from 9:30 AM until 5:30 PM (eastern time) except on Thursday *
are 12:30 PM until 5:30 PM. ‘

Spanish language service is also available.

For general ADA information, answers to specific technical guestions, free ADA materials, or information about filing a com

/800 - 514 - 0301 (voice)

800 - 514 - 0383 (TTY)

ADA Home Page | ADA Publications | Enforcement | Site Map | Search
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	Job Accommodation Network
800-526-7234 (V/TTY)

	
	Welcome to JAN, a free consulting service designed to increase the employability of people with disabilities by: 
1) providing individualized worksite accommodations solutions, 2) providing technical assistance regarding the ADA and other disability related legislation, and 3) educating callers about self-employment options. 

	
	
Attend the 2006 JAN Conference September 18-19, 2006, in Boston, MA!
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THE JOB ACCOMMODATION PROCESS
By Tracie DeFreitas Saab, M.S. and Mandy J. Gamble, M.S., M.B.A
Preface

	Introduction 
The Job Accommodation Network (JAN), established in 1983, has a long history of providing information regarding work-site accommodation ideas. JAN embraces a mission to provide employers, individuals with disabilities, rehabilitation specialists, and others with practical information regarding the tools and techniques necessary to successfully work through the job accommodation process. Using an accommodation process, employers can bridge the distance between the maximum ability of an individual and the essential functions of a job.

JAN's Job Accommodation Process, involves managing five steps for successful work-site accommodation outcomes. The process requires specific attention to the uniqueness of each individual's accommodation needs. Basically defined, an accommodation is an adjustment to a job, the work environment or the way things are usually done. The goal of a job accommodation is to reduce or eliminate workplace barriers to enable a qualified individual with a disability to enjoy equal employment opportunities.

The accommodation process, used by Human Factors Consultants at JAN, can be a helpful tool in determining successful job accommodation outcomes. The need to research and implement accommodations may arise at any stage of employment such as application, retention, or return to work. The following document provides an overview of JAN's Job Accommodation Process. The accommodation process is explained through five steps, all including questions to consider and examples of work-site accommodation situations and solutions. The five steps include 1) define the situation; 2) perform needs assessment; 3) explore alternative placement options; 4) redefine the situation; and 5) monitor accommodations. 

It is important to note that it is not appropriate to assume that because an individual has a disability or limitation(s) that he or she will require accommodations in the workplace. An individual may have a disability that does not necessarily limit their ability to perform job functions. Individuals with disabilities may need no accommodations, a few, or many. Each accommodation process should be handled on a case-by-case basis to ensure the needs of the specific individual are met.

The accommodation process can involve a variety of professionals who are familiar with functional limitations, job analysis, technology and accommodation tools and techniques. Employers may benefit from contacting outside resources like consultants at JAN, rehabilitation counselors, information and assistive technology specialists, rehabilitation engineers and others. Most importantly, the individual with the specific functional limitations or disability should be included in the accommodation process. The individual is often the best resource to consult regarding their accommodation needs. 

Download the Job Accommodation Process Flow Chart 
Step 1: Define the Situation
The initial step in the accommodation process is to define the situation. Defining the situation is a critical step in determining a successful accommodation outcome. Most often, the accommodation process will begin when an employee notifies an employer, verbally or in writing, that a change is needed due to a disability or medical condition. Other times, an employer may recognize the potential need for accommodation when an employee is experiencing difficulty performing job functions or barriers are apparent in the application and interview process. Once the need for an accommodation process is recognized and an interactive dialogue has begun, the parties might address the following questions to guide them in defining the situation. If the situation has already been clearly defined, move forward to Step 2: Perform Needs Assessment.
Questions to Consider in Defining the Situation 
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What specific symptoms and functional limitations are creating barriers to accessing the workplace, performing job tasks or benefiting from an equal employment opportunity?

A functional limitation can be defined as the inability to perform an action or a set of actions, either physical or mental, because of a physical or emotional restriction or limitation.1 The symptoms and limitations of the specific individual should be addressed rather than considering the symptoms and limitations of a class of individuals. No two people will have the same exact limitations. For example, simply knowing that a person has diabetes may not provide enough information to clearly define the situation for the individual. The employer may need to understand why it is important for the employee to take breaks to check her blood sugar level, take insulin or eat a snack to avoid a hypoglycemic reaction. The employer may need clarification regarding why working a steady shift is relevant to the individual's ability to maintain a regimen of medication, proper eating, exercise and normal sleep cycles to keep the diabetes under control.
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Is the individual's condition progressive, stable or unpredictable?

This question may not always be relevant. However, in some circumstances, knowing how the individual's condition will change will be important during the accommodation process. When an individual's symptoms or limitations are progressing quickly, the accommodation approach may be to address current accommodations as well as those that would be effective in the near future. For example, if an employee has a progressive or intermittent hearing loss and is having difficulty communicating on the telephone, it may be important to consider both a telephone amplifier with frequency control and a text telephone (TTY) as an accommodation. An amplifier may be effective for a short time or occasionally whereas a TTY may be effective during those times when the individual is not able to understand functional speech over the telephone.

In situations where a condition or limitations are generally stable, an employer may provide an accommodation that is on-going that will not change with time. For example, an individual who uses a prosthetic limb who has requested an accessible parking space may not require any additional accommodations in the workplace and accessible parking needs may not change. However, it is important to note that while an individual's condition or limitations may remain stable, accommodation needs may change due to a modification to job title or job duties. 

Many medical conditions such as multiple sclerosis (MS), Meniere's disease, chronic fatigue syndrome, HIV, and asthma can involve unpredictable symptoms and limitations. For example, an individual who has asthma or MS may not know daily how symptoms will affect ability to physically get to work in the morning. It may be beneficial to be prepared with an accommodation plan that allows for flexibility and alternative work arrangements. Providing a work at home option may enable an employee to have a productive workday even if not during the traditional work hours. Planning for unpredictability can be a way of enabling productive job performance through an effective accommodation solution.
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Is documentation needed to support the accommodation?

When defining the situation, documentation may be useful but not always required to support the need for accommodation. Documentation should provide an employer with information regarding how an individual's specific functional limitations affect job performance. In general, an employer will not benefit from obtaining an individual's entire medical history. The employer should focus on information pertaining to the individual's current need for accommodation. With consent, an employer may seek information that pertains directly to the individual's current impairment(s), ask for comment regarding the individual's ability to perform functions outlined in an updated job description and/or ask the professional to complete a checklist that addresses the physical and emotional demands of the employee's position. 

Documentation may be obtained from a professional who is familiar with the individual's specific limitations. Professionals include but are not limited to the individual's family practitioner or medical specialist, a rehabilitation counselor, a physical therapist, psychiatrist or psychologist. The professional should be able to address how the individual's functional limitations are affecting job performance. The professional may not necessarily be familiar with accommodation practices and as a result may not speak specifically in terms of accommodation needs.

For further information on making medical inquiries, go to JAN's publication:
Medical Inquiry in Response to an Accommodation Request
http://www.jan.wvu.edu/media/medical.htm
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What specific job tasks, work environments, equipment or policies are creating barriers to successful job performance?

Once specific limitations and the need for accommodation have become obvious, next the employer can address the effects of the limitations on job performance. This may be a good time to study the individual's job description to determine the essential and marginal functions of the position. It may be necessary to restructure the job in some way to eliminate marginal job tasks that are hindering successful job performance. If the functional limitations are obvious but the problematic job tasks are not, the employer may want to seek the services of a professional skilled in job analyses, ergonomics or industrial hygiene to assess the workplace barriers. 

Job performance may be affected by difficulty performing one or any number of tasks. The employer should address each task individually. An individual may have difficulty performing manual tasks such as sorting small parts into bins due to cerebral palsy, lifting sixty pound boxes from the floor to a height of five feet due to the effects of bone cancer, or communicating with ten people in a meeting due to stuttering. Maybe an individual is not meeting attendance standards due to the side effects of medication taken for a seizure disorder, is having difficulty breathing around coworkers who wear fragrances due to a chemical sensitivity, or is unable to read the information on a computer screen due to a learning disability. 

The equipment used to perform job functions may present barriers for an individual with a disability. During the job accommodation process, an employer will want to ensure an employee is able to effectively use the equipment needed to perform essential job functions. For example, a shipping and receiving clerk with a learning disability is having difficulty reading a computer monitor. An employer could consider providing an accommodation such as word highlighting software or screen reading software that would enable the employee to use the computer equipment. Or a respiratory therapist with a latex allergy needs an accommodation to avoid contact with powdered latex gloves. An employer might provide a non-powdered, latex-free alternative glove as an accommodation.
In some cases, the environment or a policy may be the barrier rather than a specific job task. Changes could be made to the environment or a policy might be modified as a way to promote successful job performance. For example, a policy banning animals from the workplace may be a barrier for an employee who requires the assistance of a service animal. The employer may want to identify which tasks the service animal performs for the employee to determine if modifying the policy would be a way to effectively accommodate the individual and enable performance of problematic job tasks.
Once step 1 is completed and the situation has been defined, move forward to the next step in the accommodation process Step 2: Perform Needs Assessment. 

Step 2: Perform Needs Assessment 
Step 2 involves an assessment of what action needs to be taken in the employee's current position. The following series of questions will be helpful when assessing the employee's accommodation needs. It may be necessary to provide a solution that addresses more than one question. For example, an employee could require a schedule change as well as assistive technology to perform job functions. 

Questions to Consider When Performing A Needs Assessment
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Is it necessary to modify the job?

Situations may arise in the workplace where a job modification could be needed as an accommodation. A job modification may include: restructuring the job by eliminating marginal job functions; changing a shift or hours worked; providing a flexible schedule; sharing job duties; and working from home. 

Situations and Solutions: Modify the Job
Situation: A data entry clerk who has agoraphobia had difficulty traveling during peak hours of traffic.
Solution: The employee's working hours were changed to allow her to travel to and from work during the off hours of the day. She was able to arrive at work at 10:00 a.m. and leave at 6:00 p.m.

Situation: A public relations specialist who has MS was finding it increasingly difficult to get to work in the morning due to the fatigue associated with preparing for her day and driving to work.
Solution: The employee was provided with a flexible work arrangement that allowed her to work from home on an occasional basis.

Situation: A residential living specialist who has diabetes was unable to work a rotating shift due to difficulty regulating his insulin and sleep cycles. He was also having difficulty scheduling visits to his physician.
Solution: The employee was provided with a steady shift and two consecutive days off each week so the employee could make arrangements to see his physician regularly.

If the job was modified as the accommodation solution, continue on to Step 5: Monitoring Accommodations. 

If it is not possible to modify the job or additional accommodations are needed, continue with the next question in Step 2.
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Is it necessary to modify a policy?

It may be necessary to change or implement a policy to accommodate an employee with a disability. Policies might pertain to attendance requirements, food and beverages at workstations, wearing or using fragrances, or animals in the workplace.

Situations and Solutions: Modify a Policy
Situation: An employee with insulin-dependent diabetes needs to eat regularly to control the diabetes. The employee handbook prohibits eating and drinking at the workstation. 
Solution: The workplace policy regarding food and drink was modified to allow the employee with diabetes to have the necessary food/drink items at their workstation.

Situation: An employee with Multiple Sclerosis (MS) has already missed one week of work due to fatigue and is receiving medical treatment for other symptoms of MS. The employer has a "no fault" attendance policy to terminate after two weeks of absences.
Solution: The "no fault" attendance policy was modified as an accommodation to allow the employee with MS to take more than two weeks of leave if necessary.

Situation: A team leader in a marketing firm is hypersensitive to fragrances. The employee experiences severe headaches, difficulty breathing and is unable to perform job duties when exposed to fragrances. 
Solution: The dress or hygiene policy was modified to include a statement that requests employees to refrain from wearing or using fragrances in the workplace. Implementation of such a policy should be proceeded with information to employees about the effects of fragrances on individuals who are hypersensitive to chemicals and fragranced products.

Situation: A customer service representative who is blind typically uses his service animal, Scooter, to assist him with mobility. The employee lives close to work and would like to use and bring his service animal to work.
Solution: Recognizing that this is a way for the employee to get to and from work independently, the employer modified the workplace policy prohibiting animals in the workplace. A space is provided to keep Scooter during the day and the employee is permitted to use breaks throughout the workday to care for his service animal.

If modifying a policy is the solution, formalize the policy changes, notify employees and create an enforcement procedure. Continue on to Step 5: Monitoring Accommodations. 

If it is not possible to modify a policy or additional accommodations are needed, continue with the next question in Step 2.

[image: image54.png]


Is it necessary to modify the facility?

Modification to the existing facility can include installing ramps at the entrance, modifying restrooms, or providing an accessible parking space for an employee with a mobility impairment. Other modifications may include removing physical obstacles that might be potential hazards for someone with a vision impairment or installing an emergency alerting system that has both a visual and an audible alert for employees who are deaf or hard of hearing.

Situations and Solutions: Modify the Facility
Situation: A graphic artist for a small employer is deaf and needs to be alerted to the employer's audible emergency alarm system.
Solution: The employer retrofitted the existing audible alarm system to include strobe lights.

Situation: A professor at a community college who uses a wheelchair was having difficulty accessing the entrance to the main biology lecture hall.
Solution: A ramp was built to the entrance and a side light window was installed in the entry so he was able to see when another person was opening the door from either side.

If modifying the facility is the solution, consult applicable accessibility guidelines, arrange for contracts and purchase, install or remodel the facility as necessary. Continue on to Step 5: Monitoring Accommodations. 

If it is not possible to modify the facility or additional accommodations are needed, continue with the next question in Step 2.
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Is it necessary to use a product or piece of equipment?

Many products exist that could be used as an accommodation for an employee with a disability. Common terms used to refer to such products are assistive technology, ergonomic and independent living aids. Some products may be specifically designed for people with disabilities while others are not but may serve as an effective accommodation.

It is important to note that if a product is purchased as an accommodation, the employer should consider compatibility issues, computer requirements, training, maintenance and the availability of technical support for the product.

Situations and Solutions: Use a Product or Piece of Equipment
Situation: An administrative secretary who is legally blind was not benefiting from increasing the font on her computer to view and edit documents and maintain time and attendance records.
Solution: The employer purchased screen magnification software. The software enhanced or enlarged all applications on the computer and allowed the employee to choose the amount of magnification and change color contrasts to fit her individual needs.

Situation: A clerical assistant had limitations in repetitive motion due to a cumulative trauma disorder. This restricted her ability to type for long periods.
Solution: The employer provided speech recognition software to help alleviate the amount of typing necessary to perform her job functions. 

Situation: A senior account executive with Attention Deficit Disorder (ADD) was habitually late for work and meetings. In addition, he was presenting himself at work with an untidy appearance because he was always "running late."
Solution: The employer provided him with a Timex Data Link® watch that alerted him when it was time to get dressed, find keys/wallet, and to leave for work on time. The watch also tracks meeting times, places and agendas using information downloaded to the watch from his computer organizer software. 

If using a product or piece of equipment is the solution, consult with appropriate resources such as the Job Accommodation Network or other rehabilitation professionals, conduct a work-site or technology assessment, purchase the product(s), and provide training if applicable. Continue on to Step 5: Monitoring Accommodations. 

If it is not possible to use a product or piece of equipment or if additional accommodations are needed, continue with the next question in Step 2.
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Is it necessary to modify or design a product?

Often times an employer can modify an existing product in-house but if this is not possible, it may be necessary to contact a rehabilitation engineer, electrician, IT professional or the manufacturer of the product. These professionals may also assist if new products need to be designed.

Situations and Solutions: Modify or Design a Product
Situation: A cookie maker with a learning disability, dyscalcula, was having difficulty counting out one dozen cookies per baking sheet.
Solution: The employer designed a template with 12 holes cut out. Once all the holes were filled, the baking sheet was ready for the oven.

If modifying of designing a product is the solution, contact the appropriate professionals and modify or design the product. Continue on to Step 5: Monitoring Accommodations. 

If it is not possible to modify or design a product or if additional accommodations are needed, continue with the next question in Step 2.
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Is it necessary to obtain a service?

In some accommodation situations, a product or modification to the job may not be the effective solution but rather, it may be necessary to obtain a service. There may be many different service options to consider. Services may include providing a qualified interpreter, real time stenocaptioner or qualified reader, contracting for Braille transcription services or video captioning services for training tapes, or requesting an ergonomic, industrial hygiene or work-site evaluation.

Situations and Solutions: Obtain a Service
Situation: An employee who is Deaf, does not know sign language fluently but must communicate with staff during monthly meetings.
Solution: The employer hired a stenocaptioner to perform Communication Access Realtime Translation (CART) during the meeting.

Situation: A teacher who is blind wanted access to the printed employee and student handbook.
Solution: The employer sent the handbook to a Braille transcriptionist and the teacher now had a copy to read independently at any time.

If providing a service is the solution, contract for the service and continue on with Step 5: Monitoring Accommodations.
If it is not possible to obtain a service or to follow through with any of the suggestions in Step 2, continue on with Step 3: Explore Alternative Placement Options.

Step 3: Explore Alternative Placement Options
The road to a successful accommodation outcome can be a bumpy one. During Step 2, various roadblocks may lead an employer to the conclusion that accommodation in the original position may not be possible. While it is traditional to accommodate an employee in their original position, an employer should consider Step 3 and address whether an alternative placement option could be the effective accommodation solution.

Questions to Consider When Exploring Alternative Placement Options
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Is reassignment a possibility?

Consider reassignment to a vacant position as a reasonable accommodation for a qualified employee with a disability. Reassignment is generally the accommodation of last resort when an accommodation is not feasible in an employee's original position. Reassignment can also be considered when transferring an employee to an alternate position serves as a more effective or reasonable option than providing an accommodation in the original position.

Employers who have obligations under Title I of the ADA or various sections of the Rehabilitation Act can use guidelines provided by the Equal Employment Opportunity Commission (EEOC) when exploring reassignment as an accommodation. EEOC's guidelines regarding reassignment are provided according to the agency's interpretation of reasonable accommodation under the ADA. For more information, see EEOC's Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the ADA at: http://www.eeoc.gov/policy/docs/accommodation.html
Employers who do not have obligations under the above mentioned legislation may want to contact their state Fair Employment Practice Agency for information regarding state civil rights legislation. 
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Is the employee qualified for reassignment?

Reassignment is only required of qualified employees who, because of a disability, can no longer perform the essential functions of a current position, with or without reasonable accommodation. Reassignment is only available to a qualified employee with a disability. The employee must possess the skills and qualifications required for the vacant position. The employer is not required to provide training beyond what would normally be provided to any other person who would be placed in the position.
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Are there any vacant, equivalent positions available?

According to the EEOC, if reassignment is the effective accommodation, an employee is not required to compete for the position. Reassignment should first be considered to a vacant position at an equivalent level, with similar pay and benefits and second to a lower graded position, with less pay and benefits. If an employee is demoted as an accommodation, the employer is not required to maintain the employee's higher rate salary unless the employer customarily does so for other employees. An employer is not required to promote an employee with a disability as an accommodation.
An employer is not required to create a new position or bump an existing employee from a position as a way to accommodate an employee with a disability. An employer can certainly go beyond the reassignment guidelines under the ADA and create a position if they desire to. For example, an employer may recognize a need to have several lighter duty tasks performed and could opt to create a light duty position for a maintenance employee who has a back condition.
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If reassigned, will the employee have an equal opportunity to interact with coworkers and benefit from advancement in the new position as any other employee would?

Reassignment may not be used as a way to limit, segregate or discriminate against an individual with a disability. For example, an employee who works in a sales position is receiving treatment for cancer and has lost her hair. The employer is concerned about customers' perceptions of the sales person. The employee has requested reassignment to a sales position that accommodates a flexible schedule for treatment. Two positions are vacant. The employee is better qualified for position A, which requires direct customer contact. The employer places the employee in position B because direct customer contact is not involved as sales are handled by telephone. The employer has chosen to limit the employee's employment options and to 'hide' her from customers due to his fears of customer perceptions.

If reassignment is the effective accommodation solution, identify an appropriate position and transfer the employee. Consider any reasonable accommodation needs the employee may have in the new position. If no accommodations will be needed, continue on to Step 5: Monitoring Accommodations.

If it is not possible to reassign the employee as an effective accommodation, continue on with Step 4: Redefine the Situation.

Step 4: Redefine the Situation
The Job Accommodation Process may not always end with a successful accommodation outcome. If Step 4 has been reached, it may be beneficial to redefine the accommodation situation. An accommodation option may have been overlooked somewhere in the process. Additional resources may produce further insight regarding potential accommodation options. An accommodation team might be assembled.

An accommodation team can consist of any number of individuals who understand functional limitations, job functions and accommodation concepts. All parties involved in the accommodation process should also have an understanding of the confidentiality issues surrounding the accommodation process. The team might include human resource specialists, client assistance program counselors, disability program managers and ADA specialists. Individuals from the medical community can be helpful such as doctors, physical therapists, occupational therapists, psychiatrists or psychologists and occupational health nurses. Additionally, the team will benefit from the assistance of rehabilitation counselors, rehabilitation engineers, information technology specialists and members of organizations that serve individuals with disabilities.

Hopefully a successful accommodation outcome will result from redefining the situation. There are certainly situations when an accommodation may not be identified for the specific individual. An employer will want to be sure that accommodation ideas have been exhausted and that a good faith effort has resulted. If an accommodation cannot be identified and the employee is no longer able to perform essential job functions, the employee may no longer be qualified to retain the position. 

Step 5: Monitor Accommodations
Step 5 is probably the most often neglected step in the accommodation process. Once an accommodation has been identified and provided, it is important to monitor the accommodation to ensure its effectiveness. It is necessary to check-in with the employee with a disability to ascertain whether the accommodation(s) provided is effective and whether any change has occurred that would alter current accommodation needs.

Questions to Consider
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Who will be responsible for monitoring accommodations?

A supervisor, manager, human resource professional, ADA coordinator etc. may be responsible for monitoring accommodations. 
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Is the employee informed about the process for communicating any problems that arise with the current accommodation?

A reasonable accommodation policy might include a statement related to monitoring accommodations and who to contact if problems arise.
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Has any change occurred with the employee's condition, limitations, work environment or job duties that would affect current accommodations?

Change happens. The employee may no longer need the specific accommodation or may need additional accommodations to perform essential job functions. The work environment may have changed in some way due to remodeling or the weather. New duties may have been added to the position the employee has been reassigned to or been maintained in.
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If the job was modified, is the employee able to perform the essential functions effectively?

For example, maybe an employee's schedule has been modified to accommodate later arrival and departure. Is the schedule change meeting the needs of both the employee and the employer? 
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If a policy was modified, is the policy being enforced to ensure the accommodation is effective?

If a policy has been modified but it is not being enforced, an effective accommodation has more than likely not been provided. Make certain that employees have been notified of the policy change and how the policy is enforced. Management staff must follow through with the enforcement procedures.
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If a product was purchased, consider the following:
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Was proper training provided to the person who is using the product?
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Is the product being used appropriately?
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Is the product being maintained properly?
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Are other accommodations needed to support the use of the product?
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If a service was provided, is the service effective?

Why pay for the cost of the service if the service is not enabling the employee to perform essential job functions or benefit from an equal employment opportunity? An employer can certainly shop around. If the service is not meeting the needs of the individual, consider other available service providers.
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If the employee was reassigned, are there any accommodation needs in the new position?

It may be necessary to accommodate an individual in the position they have been reassigned to. Consider reasonable accommodations that may be necessary to perform essential job functions in the new position.
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Is support being offered to the individual with the disability to sustain the accommodations that were implemented?

Ideally, the employer and employee should work together to ensure that accommodations are enabling the employee to benefit from an equal employment opportunity. Remember that the goal of an accommodation should be to bridge the distance between the maximum ability of the individual and the essential functions of a job. By playing a supportive role, employers are more likely to benefit from the hard work exhibited by loyal employees both with and without disabilities alike.
For more information regarding work-site accommodation ideas, contact the Job Accommodation Network at 800 526-7234 (V/TTY), jan@jan.wvu.edu or visit JAN on the web at www.jan.wvu.edu.
Resources

Job Accommodation Network
A service of the Office of Disability Employment Policy, US Department of Labor
West Virginia University
PO Box 6080
Morgantown, WV 26506-6080
800-526-7234 or 1-800-ADA-WORK (V/TTY)
304-293-7186
jan@jan.wvu.edu
http://www.jan.wvu.edu
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JAN's Searchable Online Accommodation Resource (SOAR) is designed to let users explore various accommodation options for persons with disabilities in the work setting.
http://www.jan.wvu.edu/soar/
Office of Disability Employment Policy, US Department of Labor
200 Constitution Avenue, NW, Room S-1303
Washington, DC 20210
202-693-7880 (Voice)
202-693-7881 (TTY)
http://www.dol.gov/odep/welcome.html
State Assistive Technology Projects
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State Assistive Technology Projects are funded under the Assistive Technology Act of 1998 (P.L. 105-394). These projects can provide technical assistance on assistive technology, consultation, product demonstrations, equipment borrowing, and low-interest loans for individuals with disabilities. For a listing of State AT projects, go to: http://www.jan.wvu.edu/cgi-win/TypeQuery.exe?735
Rehabilitation Engineering and Assistive Technology Society of North America (RESNA)
703-524-6686 (Voice)
703-524-6639 (TTY)
http://www.resna.org
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RESNA's Technical Assistance Project provides technical assistance to AT project grantees. For more information, go to: http://www.resna.org/taproject/index.html
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RESNA also has a directory of Assistive Technology Practitioners (ATP) or Rehabilitation Engineering Technologists (RET). For more information, go to: 
http://www.resna.org/PracInAT/CertifiedPractice/Directory/Practitioners.html 
State Vocational Rehabilitation (VR) Agencies
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Every state has VR services available to people with disabilities. The mission of these services is to ensure gainful employment for people with disabilities. In addition to job placement, services may include but are not limited to counseling, vocational evaluation, assessment, and on-the-job training. Contact information can be found in local telephone directories under state government or go to: 
http://www.jan.wvu.edu/cgi-win/TypeQuery.exe?902
References
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ACCOMMODATION SITUATIONS AND SOLUTIONS


Preface
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Situation: A production worker with mental retardation, who has limited fine motor dexterity, must use tweezers and a magnifying glass to perform the job. The worker had difficulty holding the tweezers. 

Solution: Giant tweezers were purchased. Cost. $5. 
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Situation: A teacher with bipolar disorder, who works in a home-based instruction program, experienced reduced concentration, short term memory, and task sequencing problems. 

Solution: At one of their weekly meetings the employees and the supervisor jointly developed a checklist. This checklist showed both the week’s work and the following week’s activities. Forms were adapted so that they would be easy to complete, and structured steps were developed so that paper work could be completed at the end of each teaching session. An unintended bonus to the company was the value of the weekly check off forms in training new staff. Cost: $0. 

[image: image92.png]


Situation: A garage mechanic with epilepsy was unable to drive vehicles. 

Solution: The employer negotiated with the employee’s union and reached an agreement that any qualified employee, regardless of job held, could drive the vehicles to the mechanic’s workstation. Cost: $0. 
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Situation: An individual with a neck injury, who worked in a lab, had difficulty bending his neck to use the microscope. 

Solution: A periscope was attached to the microscope. Cost: $2,400. 
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Situation: A catalog salesperson, who had a spinal cord injury, had problems using the catalog due to difficulty with finger dexterity. 

Solution: The employer purchased a motorized catalog rack, controlled by a single switch via the mouthstick, and provided an angled computer keyboard stand for better accessibility. Cost: $1,500. 
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Situation: A field geologist who was deaf and worked alone in remote areas was unable to use two-way radio communication to report his findings. 

Solution: Text telephone technology was used to allow the geologist to communicate using a cellular telephone. Cost: $400 plus monthly service fee for the phone. 
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Situation: A saw operator with a learning disability had difficulty measuring to the fraction of an inch. 

Solution: The employee was provided with a wallet-sized card on which the fractions were listed on an enlarged picture of an inch. This allowed the employee to compare the card with the location on the ruler to identify the correct fraction. Cost: $5. 
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Situation: An accountant with HIV was experiencing sensitivity to fluorescent light. As a result, she was not able to see her computer screen or written material clearly. 

Solution: The employer lowered the wattage in overhead lights, provided task lighting and a computer screen glare guard. Cost: $80. 
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Situation: A custodian with low vision was having difficulty seeing the carpeted area he was vacuuming. 

Solution: A fluorescent lighting system was mounted on his industrial vacuum cleaner. Cost: $240. 
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Situation: An assembler/operator with a severe vision limitation had the job of wrapping hose-pipe fittings with special tape. This required close examination of the work materials. Quality of work was very important. 

Solution: A total view magnifier on an adjustable swivel base was installed. Cost: $450. 
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Situation: A "quick service" restaurant grill operator had a severe learning disability. He could not read and could recognize only specific single letters on orders for hamburgers. 

Solution: Condiments bins were coded with the first letter of the item so that the worker could match the orders to the bins. In addition, he was taught three key words ("only," "none," and "plain") through flash card repetition. Cost: Less than $25. 
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Situation: A technician in the telephone service industry used a hearing aid. The job duties included installing and repairing telephone lines, which included using a "butt-in" portable test phone that was attached to telephone lines being repaired. The test set interfered with the technician’s hearing aid. 

Solution: A "butt-in" test set equipped with an audio speaker was purchased which allowed the worker to test lines without having to place the test set against the ear. This device was also useful for workers NOT wearing hearing aids. In addition, the technician was provided with an amplified tone locator. Cost: $200. 
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Situation: A person with an attention deficit disorder worked in a packaging facility and was having problems staying on task. 

Solution: The employer provided a tape recorder with headphones and cassette tapes which contained music and frequent reminders to attend to the work. This reduced distraction and helped prompt the individual to focus on the job. Cost: Less than $200. 
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Situation: A clerk’s hand had two fingers and a thumb, and her arms were unusually short. This made it difficult for her to perform some of her job duties, including answering incoming phone calls and accessing a computer to check information for customer service representatives. 

Solution: A large button overlay was used on the telephone; and a ball-shaped device, with a pencil stylus going through it, was used to facilitate taking messages and typing. Also used was a strap-on hand stylus for straight typing. Cost.- $15. 
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Situation: A productive worker with schizophrenia that had been diagnosed and treated successfully years earlier had begun to show radical behavior changes. 

Solution: When confidential talks with the employee were not beneficial, the employee and employer agreed that the employee would meet with a psychiatrist. The meeting resulted in a change of medication which regulated the problematic behaviors. The employer paid for the counseling session. Cost: Less than $200. 
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Situation: A computer programmer in a manufacturing company is a person with cerebral palsy which affects her fine motor control. The employee uses a wheelchair. 

Solution: A bathroom stall was enlarged and safety rails installed. The desk was raised several inches to enable the wheelchair to fit underneath, and computer space was made available on the first floor of the building. A ramp and automatic doors were installed, and a personal parking place close to the elevator was identified. Building owners provided materials and absorbed costs for building remodeling. Cost to owner of the building: Approximately $5000. Cost to employer: $0. 
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Situation: A telephone consultant experiences short-term memory loss and auditory discrimination problems due to a brain injury. Her job duties include responding to telephone requests for information and entering information into a computer. 

Solution: Sound absorbing office partitions reduced noise and distractions, and the telephone bell was reprogrammed so that she could readily differentiate between her phone and others in the area. An anti-glare screen guard on the computer reduced screen flicker and prevented dizziness and fatigue. Instructions, daily reminders of meetings and other scheduled activities were provided in writing. Cost: $345. 
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Situation: A senior programmer for an insurance company has a learning disability resulting in difficulties in memory and using correct words. 

Solution: Use of e-mail system helped communication with co-workers by providing quickly written copies of messages. Computer software for word prediction and grammar check was installed. Also, equipment that uses voice output enabled the programmer to read back documents that were entered to reinforce use of words. Cost: Approximately $1,750. 
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Situation: A repairperson has bipolar disorder and has to attend training seminars. He has problems taking effective notes while paying close attention to instruction. 

Solution: A co-worker took notes on notebook paper that prepared carbon copies and shared them. Between the notes and his concentration on the speakers, the employee was able to get the entire content. Cost: $10. 
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Situation: A bakery worker with mental retardation had trouble placing cookie dough by precise numbers and patterns on sheet due to visual perception problems. 

Solution: A plastic template was made for the cookie sheet with holes cut to indicate the precise placing pattern. Cost: Under $50. 
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Situation: An electromechanical assembly crew member acquired a cumulative wrist/hand trauma disorder which affected handling and fingering. This decreased his ability to use hand tools for the assembly of electromechanical devices. 

Solution: A rechargeable electric screwdriver was purchased to reduce repetitious wrist twisting. These were subsequently purchased for all employees as a preventive measure. Cost: $65. 

[image: image111.png]


Situation: As a result of diabetes, a productive employee in retail business was experiencing fatigue and needed time during the day to administer medication. She was having difficulty performing her sales duties for a sustained period of time. 

Solution: The employee’s schedule was altered to allow for a longer meal break and for a special brief time, periods during the day to administer medication. Cost: $0. 
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Situation: A legal department secretary in the cable television industry who was legally blind had to perform such duties as typing, answering telephones, filing and photocopying. 

Solution: The employee was given a special designed table to hold a personal computer, a printer and a VTEK (a largeprint display processor which replaces the smaller standard terminal screen), all of which could be easily accessed. An automatic paper feeder was added to the printer. Cost: $ 1,360. 
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Situation: A data entry clerk had agoraphobia and had difficulty traveling during peak hours of traffic. 

Solution: The employee’s working hours were changed from 8:30 a.m.- 4:30 p.m. to 10:00 a.m.- 6:00 p.m. Cost: $0. 
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Situation: A college professor with AIDS was having vision problems associated with the disability. His greatest difficulty was in grading students’ papers. 

Solution: A video magnification system was purchased which facilitated his reading the papers. In addition, students who used the school’s word processing system were asked to provide copies of their papers on a computer diskette. This allowed the professor to utilize a computer speech synthesis system which the school had already purchased for students and staff with vision problems. Cost: $2,600. 
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Situation: A sales manager in a computer supply company was diagnosed with severe chronic depression. Although treatment had been initiated, she continued to experience bouts of crying during times of stress. 

Solution: After discussion with her employer, she was provided with the use of a small room for privacy. This room previously had been used to store office supplies. When she felt the need, she could take a break and use this private area to compose herself. A new cabinet was purchased to store the office supplies. Cost: $200. 
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Situation: A large grocery store wants to hire an individual with Down syndrome and a mild hearing loss as a bagger/stock person. The concern was that he would not be able to hear the paging loudspeaker system that was used to call employees to different parts of the store for work assignments. 

Solution: A personal paging device, which was worn on the wrist or belt and which vibrated when activated by an incoming signal, was purchased for the employee. When signaled, the employee immediately went to the office for specific instructions. In this way, the employer could be sure that the employee both heard and understood his assigned tasks. Cost: $350. 
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Situation: A clerk whose job duties included delivering files and paperwork to various areas in a multistory building had multiple sclerosis which gradually made it very difficult to move quickly and carry heavy packages. 

Solution: A lightweight, motorized three-wheeled scooter with a basket was purchased for the employee. Cost: $2,000. 
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Situation: A greenhouse worker with mental retardation has difficulty staying on task and knowing when to take breaks. 

Solution: At no cost to the employer, a job coach gave initial training. The worker then carried a tape recorder that provided periodic reminders to stay on task and indicated break time. The worker also carried a set of laminated cards which showed the basic list of tasks to be completed. Cost: $50. 
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Situation: A radio broadcaster/announcer who is blind needs to read the AP wire news desk material. 

Solution: The employer connected a Braille printer to the incoming news service and installed a switch to move from regular printed material to Braille. Cost: $1,500. 
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Situation: An administrative assistant in a social service agency has a psychiatric disability that causes concentration and memory problems related to word processing, filing, and telephone work. 

Solution: Accommodations included using soothing music in one earphone to block distractions and taped instructions to augment written material Cost: $150. 
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Situation: A police officer has a learning disability that makes it difficult to take standard civil service tests. 

Solution: Officer was permitted 50% more time to take the test and was allowed to use a dictionary during the examination. Cost: $50. 
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Situation: A laboratory technician has a permanent restriction on mobility of head and neck and must use a microscope on the job. 

Solution: A periscope was attached to the microscope so the worker does not need to lower her head and bend her neck to perform the job. Cost: $2,400. 

[image: image123.png]


Situation: A chef who is paraplegic needs a way to move around the various work stations in the kitchen. 

Solution: The chef was provided with a stand-up wheelchair that allowed flexibility and mobility, thereby eliminating the need to change the work site itself. Cost: Approximately $3,000. 
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Situation: A highly skilled electronics company technician who has AIDS was taking large amounts of annual and sick leave. 

Solution: The employer provided a flexible work schedule and redistributed portions of the workload. The company also instituted AIDS awareness training for employees. Cost: $0. 
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