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Competing Policies and the Tortured History of Utah’s Mechanics Lien Law
Utah law has traditionally held that the first to record is the first in time and right, and as a result that first lien holds priority over subsequently filed liens.  The primary exception to Utah’s concept of “first in time/first in right” is the mechanics’ lien. Previously, Utah’s “relation-back” test took priority over the ‘fist in time’ doctrine.  The idea of ‘relation-back’ was that the first work effected on the property that was visible (as the work itself or the product of that work, or the materials delivered to the site), put the world on notice of the work, and therefore that date became the measuring point rather than the date when the mechanics’ lien was recorded.  By putting the world on notice by this ‘first turned dirt’ test the priority of all of the mechanics’ liens is tied back to that date.  This exception to the ‘first in time/first in right’ doctrine caused significant confusion for the title companies in tracking mechanics’ liens.  As a result, in 2004several key legislators, who were owners of title companies, real estate companies, or real property holding companies pushed a piece of legislation to clarify the laws, and to make the preparation and delivery to title services easier (and therefore more profitable).  HB136 was passed that year to establish a uniform system for filing notices through a statewide electronic registry called the State Construction Registry “SCR” http://scr.utah.gov .

Title companies, once again interested in simplifying their efforts to limit their risk, pushed the passage of HB260 in 2010 to: (1.) make more manageable their risk in determining who is in a senior position to the construction loan mortgage; and (2.) create a means to re-establish the priority of the construction loan mortgage.  HB260 creates a clear delineation in mechanic liens priority.  Because a claimant must file a PN, any PN filed prior to the construction loan will be easily found and can be disclosed to all parties.  Moreover, HB260 now creates a means for the lender/property owner to purchase the priority of the construction loan mortgage by paying off the Pre-Lender Claimants for the specific work accomplished prior to the loan (The Lender need not pay off a the entire work, only that accomplished prior to the loan recordation date).  The Claimant is now required to re-file their PN (which makes it subordinate to the loan), which re-filing they arguably had to do anyway to maintain their lien right for all work provided after the loan date.

Summary of HB115 Changes

This bill clarifies the applicability of mechanics' liens provisions; modifies definitions; provides for liens for preconstruction service, establishes a procedure for perfecting and enforcing the liens, and provides for the priority of the liens; modifies a provision relating to the waiver or limitation of lien rights; provides that a person who knowingly falsifies information for the purpose of obtaining priority of a preconstruction service lien is guilty of a misdemeanor; and makes technical and conforming changes.

Summary of HB260 Changes

This bill provides for priority between construction loans and mechanics' liens.  It modifies provisions related to the State Construction Registry; modifies the information by which the State Construction Registry is to be indexed; and, requires each notice or document submitted for inclusion in the State Construction  Registry to contain specified information.  It modifies provisions related to building permits and notices of commencement; and the requirements related to the filing of a preliminary notice.  It eliminates the requirement to file a notice of commencement on a private project, and requires the original contractor and each subcontractor on a private project to file a preliminary notice.  It also prohibits an original contractor or subcontractor who fails to file a preliminary notice on a private project from claiming a mechanics' lien, and requires a construction lender to file with the database a notice of construction loan and, if a default occurs, a notice of default relating to a construction loan.  This bill also repeals obsolete language and modifies the requirements for a notice of completion, and the modifies the requirements related to a standardized building permit form; and makes some minor technical changes.

HB260 was largely run so that pre-construction services would also qualify for mechanic’s liens on a property.

Anyone who furnishes materials, labor, services, or equipment to a construction project must file a Preliminary Notice (“PN”) with the State Construction Registry (“SCR”) no later than 20 days after commencement, to have a valid lien on the property.

The old concept of ‘turned dirt = notice’ is gone.  A Mechanic’s Lien’s priority no longer simply relates back to the date someone could see work had been done on the property.  The priority for any construction service lien relates back to the date of the filing in the SCR of the first PN (or of the Notice of Retention for Preconstruction Service Liens).

A construction loan mortgage can attain priority over each construction service lien of a claimant who filed a PN before the construction loan mortgage if the mortgage is recorded and the mechanic’s lien claimant:

1.  Accepts payment in full for construction service that the claimant furnishes to the property before the construction loan mortgage is recorded (“Pre-Lender Claimant”); and,

2.  Withdraws the PN by filing a Notice of Withdrawal.

A Pre-Lender Claimant must file another PN within 20 days after the recording of the construction loan mortgage in order to claim a lien for any labor, services, equipment or materials the Pre-Lender Claimant furnishes to the property after the recording of the construction loan mortgage.

Comparison of the General Nature, Scope, and Priority of Mechanics’ Liens, Pre & Post HB206:

1. Who was entitled to a mechanics’ lien:  All contractors, subcontractors, and other persons who perform any “construction service” (“any labor, material, or equipment for the purpose and during the process of constructing, altering, or repairing an improvement”) or furnish or rent any material or equipment used in the construction, alteration, or improvement of any building or structure or improvement to any premises in any manner are entitled to a lien on the property affected for the value of the service rendered, labor performed, or materials or equipment furnished or rented by them.

2. Who is entitled to a mechanics’ lien:  All of the above, plus anyone who performed any “preconstruction service” (“to plan or design, or to assist in the planning or design of, an improvement or a proposed improvement”) for the benefit of the property.

3. Scope of where a mechanics’ lien applies: The lien extends to and covers so much of the subject property as may be necessary for convenient use and occupation of the land.  Where the building, structure, or other improvement at issue occupies more than one lot or parcel of property, all such lots or parcels are considered as one for the application of the lien.  The lien also shall attach to all franchises, privileges, appurtenances, and to all machinery and fixtures, pertaining to or used in connection with any such lands, buildings, structures, or improvements.”  

4. When a mechanics’ liens Did Apply – “turned dirt”:  Mechanics’ liens historically (relate back to, and take effect as of the time visible work on the ground commenced or when materials were first furnished on the ground.  It was said that mechanics liens therefore have priority over any lien, mortgage or other encumbrance which may have attached subsequently” to that time.  Mechanics liens were also favored over any prior interest of which the [mechanics] lien holder had no notice and which was unrecorded when such work was commenced or materials were furnished. 
5. When a mechanics’ liens Now Applies – SCR filings:  Turn all the dirt you want and it won’t matter for purposes of establishing lien priority.  Lien priority is now governed by filings with the SCR.

a. Preconstruction Service Lien – “Except as otherwise provided in this chapter, a preconstruction service lien relates back to and takes effect as of the time a notice of retention … is filed.”

i. But elsewhere in the chapter it is provided: “A notice of retention that is timely filed … is considered to have  been filed at the same time as the earliest timely filed preliminary notice for that anticipated improvement.” 
b. Construction Service Lien – “relates back to and takes effect as of the time of the first preliminary notice filing” (defined to mean the earliest preliminary notice filed on a private project after August 1, 2011 and not withdrawn or canceled pursuant to provisions relating to provisions allowing construction lenders to buy their way to priority.

c. Lenders – wholly new to the 2011 changes in the statute, HB 260 includes provisions allowing granting priority to lenders or allowing lenders to buy their way to priority:

i. A preconstruction service lien now “is subordinate to an interest securing a bona fide loan if and to the extent that the lien covers preconstruction service provided after the interest securing a bona fide loan is recorded.” 

ii. A recorded mortgage or trust deed of a “construction lender” (defined to mean a lender providing construction financing on a private project) now can obtain priority over each construction services lien, including even when a preliminary notice filing predates the construction lender’s mortgage or trust deed, if the claimant(s) with the earlier preliminary notice(s) accept payment in full for their labor, services, equipment, and material furnished to date, and withdraws their preliminary notice by filing a notice of withdrawal with the SCR. 

1. Lien claimants who are made subject to a construction loan mortgage or trust deed by payment and withdrawal as noted above are now called “pre-lender claimants”.

2. The new preliminary notice filed by pre-lender claimants is now called a “re-filed preliminary notice”. 

iii. Construction lenders, on private projects only, are required to file with the SCR:

1. A notice of construction loan “promptly” after recording their mortgage or trust deed securing their construction loan.  

2. A notice concerning construction loan default, within 5 business days after recording its notice of default in the county recorder’s office under the trust deed foreclosure statutes. 

3. The statutes do not provide any teeth for any failure to comply with either of those provisions.
6. Historical Distinctions, and New Ones: 
a. Residential and non-residential – the historical distinctions (and their accompanying varied time periods), between residential and non-residential projects have for the most part been abandoned; both are now treated the same for nearly all purposes.  The only places where a distinction remains is with respect to additional content requirements for mechanics’ lien notices on residential property, additional forms to be provided to homeowners in certain circumstances in lawsuits to foreclose the lien, and an additional requirement to file a notice of intent to obtain final completion on non-residential construction projects.

b. Government project v. private project – HB260 now distinguishes between government projects (“a construction project undertaken by or for: (i) the state, including a department, division, or other agency of the state; or (ii) a county, city, town, school district, local district, special service district, community development and renewal agency, or other political subdivision of the state”) and private projects (“a construction project that is not a government project”). 
Creation of Mechanics’ Liens

7. Private Projects:
a. Notice of Commencement does not need to be filed on a private project any longer.  Any provision of the mechanics’ lien statutes post-HB115 and HB260 that depends for its effectiveness on the filing of a Notice of Commencement expressly does not apply any longer to a private project. 

i. The statutes still require the governmental agency issuing the building permit to transmit the building permit information to the SCR, but is merely informational now.  Any failure to do so does not excuse lien claimants from SCR compliance as discussed below.

b. When a building permit is obtained, each original contractor must post it in a conspicuous place at the job site.  
c. Preconstruction Service Lien:

i. Preconstruction service providers must file a “notice of retention” with the SCR “no later than 20 days after the person commences performing preconstruction service for the anticipated improvement on the real property.” 
1. “A person who fails to file a timely notice of retention … may not hold a valid preconstruction services lien.”  

2. Only one notice of retention is required for any services to be performed under the same original contract; separate/additional notices of commencement are required for preconstruction services performed under separate original contracts. 

ii. Claimant must record with the applicable county recorder a notice of preconstruction service lien within 90 days after completing a preconstruction service for which the claimant is not paid in full. 

1. Under the statute, a preconstruction service is considered completed for any project or phase once construction service for that project or phase commences.  

2. The statute also expressly contemplates that a preconstruction service provider may record a notice of preconstruction service lien before completing the preconstruction service the provider contracted to provide. 

3. The notice of preconstruction service lien must contain: claimant’s name and contact information, the date claimant’s notice of retention was filed with the SCR, description, a statement that it is a preconstruction service lien, description of the preconstruction service provided, the date claimant last provided preconstruction service, name of the person who employed the claimant, name of the record or reputed owner of the property, description of the property, principal amount owed to claimant, signature, and for residential property (only) a statement of the steps an owner may take to require a claimant to remove the lien under the Residential Lien Restriction and Recovery Fund Act.  

iii. Claimant must mail a copy a copy of the notice of preconstruction service lien to the record or reputed owner, by certified mail, within 30 days of recording, or the claimant is barred from recovery fees and costs in an action to enforce the lien.

d. Construction Services Lien:

i. All construction service providers (including now general contractors in addition to subcontractors and suppliers) must file a “Preliminary Notice” (“PN”) with the SCR within 20 days after that claimant commences service to the project.

1. This applies now to general contractors in addition to subcontractors and suppliers, and is not dependent on there first being a Notice of Commencement filed.  Now, a Notice of Commencement does not need to be filed on a private project, and any provision of the mechanics’ lien statutes post-HB115 and HB260 that depends for its effectiveness on the filing of a Notice of Commencement expressly does not apply any longer to a private project.  

2. Pre-lender claimants entitled to claim a construction service lien on a private project shall file a new preliminary notice for any new work within 20 days after the construction lender’s mortgage or trust deed is recorded.

3. Only one PN is required for any services to be performed under the same original contract; separate/additional notices of commencement are required for preconstruction services performed under separate original contracts. 

4. All timely filed PNs on a private project relate back to the “first preliminary notice filing”; re-filed preliminary notice after payment by a construction lender is considered filed immediately after the recording of the construction mortgage or construction trust deed.

5. Late PNs: Can file PN on a private project after the 20-day window has closed, but it will only be effective to preserve mechanics’ lien rights for work performed and materials or equipment provided after five more days elapse. 
6. If/once a “Notice of Completion” is filed with the SCR, on any construction project, all PNs must be filed within 10 days from the day on which the Notice of Completion is filed.

7. Failure to file a PN bars claimant from holding a construction service lien.

ii. Claimant must then record with the applicable county recorder a notice of construction service lien “no later than: (A) 180 days after the day on which occurs final completion of the original contract if no notice of completion is filed [in the SCR], or (B) 90 days after the day on which a notice of completion is filed [in the SCR].”
1. For purposes of the 180-day provision, “final completion” is defined identically to how it is defined for purposes of the SCR (see discussion under “Notice of Completion” heading below). 
2. The notice of construction service lien must contain: name of the reputed or record owner of the property, the name of the person who employed the lien claimant or to whom the lien claimant furnished material or equipment, the dates when the lien claimant first and last provided labor or furnished material or equipment, a description of the property, the name and contact information of the construction lien claimant, the amount of the lien claim, and the properly acknowledged signature of the lien claimant, and for residential property (only) a statement of the steps an owner may take to require a claimant to remove the lien under the Residential Lien Restriction and Recovery Fund Act. 
iii. Claimant must mail a copy of the notice of construction service lien to the record or reputed owner, by certified mail, within 30 days of recording, or the claimant is barred from recovery fees and costs in an action to enforce the lien.

8. Government Projects: 
a. By statute government property is not subject to mechanics’ liens

b. But parties working on government projects must comply with the SCR provisions of Utah’s mechanics’ liens statute in order to preserve bond claims.

c. The following used to be requirements on all construction projects under the SCR (as originally adopted in 2005) – now these requirements apply only to government projects:

i. If, but only if, the original contractor, owner, or owner-builder file a timely Notice of Commencement (“NC”) with the SCR, subcontractors and suppliers are then required to comply with the SCR filing requirements or they were barred from recording any mechanics’ lien.  If NC for a government project is not timely filed, the “Preliminary Notice” and “Notice of Completion” requirements of the act (discussed below) expressly do not apply. 
ii. NCs: No later than 15 days after commencement of physical construction at the site of a government project, the original contractor, owner, or owner-builder shall file a NC (may file even before commencement).

1. NC is effective only as to labor, services, equipment, or materials provided after NC is filed. 

2. A claimant who provided labor, service, material, or equipment more than 15 days before the filing of a NC need not file a PN.

iii. PNs: Subcontractors and suppliers on a government project must file a PN with the SCR by the later of: 20 days after commencement of its own work, or 20 days after filing of a NC if the subcontractor’s work commenced before the NC was filed. 
1. Late PNs: Can file PN on a government project after the 20-day window has closed, but it will only be effective to preserve claimants’ rights for work performed and materials or equipment provided after five more days elapse.  
a. But late PNs expressly do not bar claims against the party with whom that claimant contracted.

2. Pre-lender claimants entitled to claim a construction service lien on a private project shall file a new preliminary notice for any new work within 20 days after the construction lender’s mortgage or trust deed is recorded.

3. One PN is effective for all of that claimant’s labor or materials provided on the government construction project, even if provided to more than one contractor.  But there is an inconsistency with regard to statute’s adoption of other private project provisions whereby separate/additional notices of commencement are required for preconstruction services performed under separate original contracts.  

4. All timely filed PNs on a private project relate back to the “first preliminary notice filing”; re-filed preliminary notice after payment by a construction lender is considered filed immediately after the recording of the construction mortgage or construction trust deed.  

5. If/once a “Notice of Completion” is filed with the SCR, on any construction project, all PNs must be filed within 10 days from the day on which the Notice of Completion is filed. 

6. Failure to file a PN bars claimant from holding a construction service lien (read: bond?).  
9. Notice of Completion – applies to any construction project (private or government)
a. Notice of Intent to Obtain Final Completion – on a commercial, nonresidential project, if the time for performance under the original contract for construction service is greater than 120 days, if the total contract construction price exceeds $500,000, and if there is no payment bond, then owners or original contractors must file with the SCR a notice of intent to obtain final completion at least 45 days before files or could have filed a notice of completion.  

i. Within 20 days after a Notice of Intent is filed, subs and suppliers must file with the SCR an amendment to their PNs, including adding a good faith estimate of the total amount remaining due to complete the contract, the identification of each contractor or subcontractor with whom that claimant has contracts, a statement of all known amounts or categories of work in dispute.

ii. They can also demand a statement of adequate assurance from the owner, contractor, or subcontractor with whom they contracted.  There are provisions for how to make that demand, how it must be responded to, and remedies if adequate assurance is not provided.  
b. Notice of Completion – subject to part a. immediately above, may be filed by an owner, original contractor, lender, surety, or title company “upon final completion” of the construction project.  Final completion is defined as follows, and the Notice of Completion must state which of the following applies: 

1. “if as a result of work performed under the original contract a permanent certificate of occupancy is required for such work, the date of issuance of a permanent certificate of occupancy by the local government entity having jurisdiction over the construction project;”

2. “if no certificate of occupancy is required by the local government entity having jurisdiction over the construction project, but as a result of the work performed under the original contract an inspection is required as per state-adopted building codes for the work, the date of the final inspection for the work by the local government entity having jurisdiction over the construction project;” or

3. “if with regard to work performed under the original contract no certificate of occupancy and no final inspection are required as per state-adopted building codes by the local government entity having jurisdiction over the construction project, the date on which there remains no substantial work to be completed to finish such work on the original contract.”

4. “if as a result of termination of the original contract prior to the completion of the work defined by the original contract, the compliance agency does not issue a certificate of occupancy or final inspection, the last date on which substantial work was performed under the original contract.”

5. “substantial work” does not include repair work or warranty work.

6. Notwithstanding the above paragraphs 1-4, “final completion of the original contract does not occur if work remains to be completed for which the owner is holding payment to ensure completion of the work.”  This exception applies to paragraph 3 above only when it comes to defining final completion for purposes of determining the time within which to record a mechanics’ lien (as distinguished from the timing for SCR filings). 

7. If subcontractor performs “substantial work” after a certificate of occupancy is issued or after the final inspection, that subcontractor’s contract is treated as if it were an original contract for purposes of determining the time frame for recording a mechanics’ lien.  Repair work and warranty work do not count for this purpose. 
There are forms and further information about the SCR available online through the DOPL website, at http://www.utah.gov/cnr/  

Enforcement of Mechanics’ Liens – Foreclosure Lawsuit
10. Timing:  Claimants must file a lawsuit to foreclose their lien within 180 days after the claimant files their lien (regardless of whether it is a notice of preconstruction service lien or a notice of construction service lien).  If a lien foreclosure action is not timely filed, the lien becomes “automatically and immediately void” and the court lacks subject matter jurisdiction to adjudicate the lien.
i. Bankruptcy – if an owner files bankruptcy within those 180 days, then the mechanic’s lien foreclosure lawsuit must be filed within 90 days after the automatic stay is lifted or expires.

ii. Within that same 180 days (or 90 days in the event of a bankruptcy), the lien claimant must also record a lis pendens, or the lien “shall be void, except as to persons who have been made parties to the action and persons having actual knowledge of the commencement of the action.” 

iii. Even if a lien action is not timely commenced and the lien becomes void, a personal action on the debt will still survive; it just will not have the security of a mechanics’ lien. 
11. Residential Mechanics’ Lien Foreclosures.  “If a lien claimant files an action to enforce a lien filed under this chapter involving a residence, the lien claimant shall include with the service of the complaint on the owner of the residence: (i) instructions to the owner of the residence relating to the owner’s rights under Title 38, Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act; and (ii) a form affidavit to enable the owner of the residence to specify the grounds upon which the owner may exercise available rights under Title 38, Chapter 11, Residence Lien Restriction and Lien Recovery Fund Act.”

i. If a lien claimant fails to serve those additional instructions and forms where required, the lien claimant “shall be barred from maintaining or enforcing the lien upon the residence.” 

ii. The instructions and forms allow the homeowner to petition to have a subcontractor or supplier’s lien removed if the homeowner can show that it had a written contract with an original contractor that was properly licensed or exempt from licensure, and that the homeowner paid the original contractor in full pursuant to that contract.  In such a case subcontractors’ and suppliers have no claim against the property or the homeowner, and are left to recover as against the original contractor who failed to pay them, or through the fund established by the Residential Lien Restriction and Lien Recovery Fund Act.  Proceedings in the lawsuit are stayed pending the outcome of proceedings under the Residence Lien Restriction and Lien Recovery Fund Act where it is applicable and invoked by the homeowner. 

12. Judgment.  

i. Order for sale of the property.  
ii. Priority of payouts (pro rata basis at each level):

1. Subcontractors by the day or piece

2. Other subcontractors and materialmen

3. Original contractors

4. If foreclosure proceeds are insufficient to satisfy all liens, may have a deficiency judgment docketed for the remaining balance unpaid to them.  Or any excess is paid to the owner. 

iii. Attorney fees and costs are recoverable. 

Miscellaneous
13. Abuse of Mechanics’ Lien Right:  Anyone who “intentionally causes” a mechanic’s lien to be recorded which contains “a greater demand than the sum due … with the intent to cloud the title … to exact from the owner more than is due … or to procure any unjust advantage or benefit:

a. Is guilty of a class B misdemeanor, and

b. Is liable to the owner of the property (or to an original contractor or subcontractor who is affected by the lien) for the greater of:

i. Twice the amount by which the abusive lien exceeds the amount actually due, or

ii. The actual damages incurred.

14. Abuse of SCR:  Anyone who records a notice in the SCR “without a good faith basis for doing so,” “with the intent to exact more than is due,” or “to procure an unjustified advantage or benefit” is guilty of abuse of the SCR and “is liable to the owner of the construction project, an original contractor, a subcontractor, or any interested party who is affected” for twice the amount of any actual damages, or $2,000, whichever is greater.

15. Release of Lien and Substitution of Alternate Security:  In 2008 the legislature enacted provisions whereby any “owner of any interest in real property that is subject to a mechanics’ lien … or any original contractor or subcontractor affected by the lien, who disputes the correctness or validity of the lien” may record in the office of the county recorder where the real property is located a notice of release of lien and substitution of alternate security.

a. Can be “at any time before the expiration of 90 days after the day on which the person filing a notice of release of lien and substitution of alternate security is served with a summons and lien foreclosure complaint.” 

b. Must have as an attachment a security bond or evidence of a cash deposit – amount varies between 150% to 200% of the face amount of the underlying lien, depending on what that face amount is.
c. The statute has provisions in it to petition the court for a summary proceeding on the appropriate amount to be posted.  
Common Law Options for Collection


There are a variety of Common Law causes of action that predate the statutory mechanics lien laws.  These Common Law causes of action were the only way to collect fees for decades until the creation of statutory rights, and they remain a viable alternative.

16. Breach of Contract: Defendant’s failure, without legal excuse, to perform any promise which forms the whole or part of a contract.  A suit is filed, generally on a written contract’s terms, asking the Court to enforce those terms and make the defaulting party pay the monies owed.
17. Unjust Enrichment:  Defendant cannot profit or be enriched unfairly at the expense of another.
18. Quantum Meruit:   “As much as he deserved.”  The common count in an action for work and materials, founded upon an implied contract or promise on the part of the defendant to pay the plaintiff as much as he reasonably deserved for his labor/materials.

19. Fraud   The intentional perversion of a truth for the purpose of inducing another in reliance upon it to part with some valuable thing (labor & materials) to him.
Utah has 9 elements to the Cause of Action for Fraud. To establish fraud under Utah law, a party must prove by clear and convincing evidence each of the following elements:

“(1) That a representation was made;  (2) concerning a presently existing material fact;  (3) which was false;  (4) which the representor either (a) knew to be false, or (b) made recklessly, knowing that he had insufficient knowledge upon which to base such representation;  (5) for the purpose of inducing the other party to act upon it;  (6) that the other party, acting reasonably and in ignorance of its falsity;  (7) did in fact rely upon it;  (8) and was thereby induced to act;  (9) to his injury and damage.”

 Prevailing on a Fraud claim can bring treble damages.
� Unless otherwise indicated, all quotations in the materials below are of language of Utah’s mechanics’ liens statutes (Utah Code Ann. §§ 38-1-1 et seq.), including as amended by HB115 (2011) or HB260 (2011)
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