
 

 

 

 

 

 

 

 

   

 

 

7:00 P.M.  REGULAR SESSION – CITY COUNCIL CHAMBERS 

 

 

 CALL TO ORDER – Mayor Mark Thompson 

INVOCATION – Brian Braithwaite 

PLEDGE OF ALLEGIANCE – Dennis LeBaron 

 

 

APPEARANCES 
 

1. Time has been set aside for the public to express their ideas, concerns, and comments.   

 (Please limit your comments to three minutes each.) 

 

 

        PRESENTATION 

 

2.      Randy Paul – Economic Development 

 

3.     Kent Loosle – IASIS Healthcare, Mountain Point Medical Center 

 

 

 CONSENT 

 

4. MOTION: Approval of Meeting Minutes for City Council Work Session – February 11, 2014.   

 

5. MOTION: Approval of Meeting Minutes for City Council Regular Session – March 4, 2014. 

 

6.    MOTION:  Approval of Meeting Minutes for City Council Work Session – March 4, 2014 

 
 

7.    MOTION:  Ratifying the Mayors appointment to Open Space Committee – Roger Mickelsen 

 

8.    MOTION:  Ratifying the Mayors Re-Appointments to the Tree Commission – Ed Barfuss and Jim                            

                             MacDuff  

        

 

 

 

AMENDED AGENDA** 
HIGHLAND CITY COUNCIL MEETING 

March 18, 2014 

  

7:00 p.m. Regular City Council Session  

Highland City Council Chambers, 5400 West Civic Center Drive, Highland Utah 84003 

 



   ACTION ITEMS 

 

9.     PUBLIC HEARING/MOTION: Disposal of Surplus Property – Canterbury Circle Subdivision 

 

10.     PUBLIC HEARING/MOTION: Disposal of Surplus Property – Apple Blossom Lane Subdivision 

 

11.     PUBLIC HEARING/RESOLUTION: Disposal of Surplus Property – Chamberry Fields Subdivision 

 

12.     PUBLIC HEARING/RESOLUTION: Disposal of Surplus Property – Beacon Hills Subdivision, Plat I 

 

AA**  DETERMINATION OF ACCESSORY STRUCTURE: Lund Property - 11116 N 5500 W.    

 

 

CITY COUNCIL/MAYOR & COMMUNICATION ITEMS (These items are for information purposes only.) 

 

13.    Haskett Setbacks – Nathan Crane 

 

14. Time has been set aside for the City Council & Mayor to make comments.   

 

 

# Description Requested/Owner Due Date Status 

1. Setback ordinance recommendations.  A 
request from the Haskett family 

Tim Irwin 
Nathan Crane 

3/18/2014 Reviewing 

2. Funding plan for Capital Facilities Plan update 
and certified impact fee. 

 
Nathan Crane 

 In 
Progress 

4. Committee assignments for council members Rod Mann 
Mayor Thompson 

 On going 

5. Handicap Parking/ Freedom Elementary School Rod Mann 
Mayor Thompson 

 On going 

6. Dumpster in SCALO Zone – Code Amend Brian Braithwaite 
Nathan Crane 

 In 
Progress 

 

 

ADJOURNMENT 

 

 

 
CERTIFICATE OF POSTING 
The undersigned duly appointed City Recorder does hereby certify that on this 17th  day of March, 2014, the above agenda was posted in three public places within 
Highland City limits.  Agenda also posted on State (http://pmn.utah.gov) and City websites (www.highlandcity.org).   

 

JOD’ANN BATES, City Recorder 
 

 

 
 

 

 

THE PUBLIC IS INVITED TO PARTICIPATE IN ALL CITY COUNCIL MEETINGS. 

If you need a special accommodation to participate in the City Council Meetings, 

Please call the City Recorder’s Office at least 3 working days prior to the meeting at (801) 772-4505 

http://pmn.utah.gov/
http://www.highlandcity.org/


                             CITY COUNCIL AGENDA REPORT                   

 

 
 
 
DATE: 
 

  
 

March 18, 2014 

 
TO: 
 

 
Honorable Mayor and Members of the City Council  

 
FROM: 
 

 
Kasey Wright, City Attorney 

 
BY: 
 

 
Kasey Wright, City Attorney 
 

 
SUBJECT: 

 
DETERMINATION OF LUND PROPERTY ACCESSORY STRUCTURE LOCATED AT 
11116 NORTH 5500 WEST 

 
STAFF RECOMMENDATION:  No specific recommendation.  There are several options for the Council’s 
consideration as outlined in the legal opinion letter dated March 17, 2014. 
 
BACKGROUND:  See attached letters. 
 
 
FISCAL IMPACT:  None. 
 
 

ATTACHMENTS: 
 

1.  Letter dated September 26, 2013. 
2.  Letter dated February 14, 2014. 
3.  Letter dated March 17, 2014. 
4.  Proposed Resolution to allow continued use. 
 
 
 
 
 

AMENDED ITEM  
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February 12, 2014 

 

Mayor Mark Thompson 

Aaron Palmer         

5400 West Civic Center Dr., Suite 1 

Highland, Utah 84003 

 

 RE: Status of Lund Property – 11116 North 5500 West, Highland 

 

Dear Mayor: 

 

Several months ago I wrote in regards to the Lund property which was granted an 

improper variance by the previous appeal authority, placing the property in a legal limbo.  Since 

I last wrote, the Lunds returned to the current appeal authority and did not receive a new 

variance.  They did not file an appeal in district court challenging the appeal authority's decision, 

and so now it is up to the City to decide how to treat the property's accessory building.   

 

There are three options available to the Council: 

 

1. Disallow use of the accessory building as an apartment.   

 

The first option would be to enforce the development code which does not permit 

accessory building apartments.  The improper variance issued in 2010 expired upon the passing 

of Scott Lund according to its own terms, so the Lunds foreseeably knew this day would come.  

The apartment could be converted to any number of other uses. 

 

2. Amend the development code to permit stand-alone accessory apartments.  

 

 It has been proposed that the City amend Section 4-109(b) of the development code to 

legalize accessory apartments like this one.  If the City wishes to amend the development code, I 

recommend that the City develop standards to allow for stand-alone accessory apartments as a 

conditional use provided all applicable conditions are met.   

 

 3. Allow the accessory apartment under the doctrine of 'equitable estoppel'.  

 

 The Utah Supreme Court outlined the necessary elements for equitable estoppel in a 

zoning context in the case of Utah County v. Young, 615 P.2d 1265 (Utah 1980).  To invoke the  
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Lund Opinion 

February 12, 2014 

 

 

doctrine, a city must have committed an act or omission upon which the developer (or in this 

case, the Lunds) could rely in good faith in making substantial changes in position or in incurring 

extensive expenses.   

 

 Here, it could be argued the Lunds relied in good faith on the variance issued by the 

previous appeal authority and incurred extensive expenses related thereto.  Under this doctrine, 

the City could choose not to enforce the development code as to the Lund's accessory apartment 

without creating a bad precedent or "open the door" to others because of the unique circumstance 

of the improper variance which relates only to the Lunds.  It also provides a reasonable basis for 

the City not to enforce the development code without being "arbitrary and capricious."      

 

 In my opinion, the Council may choose any of the options above.  Please contact me if 

you have any additional questions or concerns about this issue. 

 

      HANSEN WRIGHT EDDY & HAWS, P.C. 

 

      /s/ Tim Merrill 

 

      TIMOTHY G. MERRILL 

      Attorney at Law 
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March 17, 2014 

 

 

 

Mayor Mark S. Thompson 

Highland City Council Members 

5400 W. Civic Center Dr., Suite 1 

Highland, Utah  84003 

 

 RE: Lund Property located at 11116 North 5500 West, Highland 

 

Dear Mayor Thompson and Council Members: 

 

 Please refer to the prior opinion letters regarding the Lund property.  As detailed in those 

letters, the City has several options, i.e. disallow the use of the accessory building as an 

apartment, amend the City’s Development Code to allow the accessory building to be utilized as 

an apartment, or recognize and confirm the City Appeal Authority’s decision from February 17, 

2010.  

 

1. Disallow Use of the Accessory Building as an Apartment 

 

 The Lunds were aware that the approval was conditional, i.e. only allowed while Scott 

Lund was alive and lived there.  This was completely foreseeable and a condition of the prior 

“approval.” 

 

Possible Motion: “I move the Council not adopt the Resolution confirming the City Appeal 

Authority’s decision from February 17, 2010, on the basis approval for the decision was 

conditioned upon a specific need for disabled accommodation for a specific family member 

residing in the accessory building, and there is no further need for such accommodation.” 

 

2. Amend the Development Code to Allow the Building to be used as an Apartment 
 

 Direct the City staff to look into the possibility of amending the Development Code to 

allow for stand-alone accessory apartments in the R-1-40 zone, and include potential 

consequences of such action.  This option may create the most long-term negative unintended 

consequences.    



Mayor Thompson & 

City Council Members 

Re:  Lund Property 

March 17, 2014 
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Possible Motion:  “I move the Council table the Resolution confirming the City Appeal 

Authority’s decision from February 17, 2010, to allow for the City staff to address the possibility 

of amending the Development Code for stand-alone accessory apartments in the R-1-40 zone.” 

  

3. Make Findings and Allow the Building to be Utilized as an Apartment. 

 

 Pass a resolution that acknowledges and confirms the Highland City Appeal Authority’s 

decision on February 17, 2010, regarding this matter. 

 

Possible Motion:  “I move the Council adopt the Resolution finding the City is estopped from 

enforcing its ordinance prohibiting stand-alone apartments as to the stand-alone accessory 

apartment located at 11116 North 5500 West, Highland, as was constructed in 2010. 

 

 In my opinion, the City may take any of the above approaches to this matter.  As 

discussed in prior opinions, this “variance” never should have been allowed.  However, the 

approval was conditioned upon Scott Lund living in the apartment.  The Lunds knew approval 

was for that purpose only.  If they are not allowed to rent out the space as an apartment, the 

building could be converted for another use.   

 

 If the City chooses to amend the Development Code, I suggest the City staff be provided 

an opportunity to address the way to best implement such a change after fully contemplating any 

unintended consequences. 

 

 Finally, an argument could be made that the City is estopped from forbidding the stand-

alone property to be utilized as an apartment since such approval was granted, and the Lunds 

relied upon that approval and invested considerable resources based off that approval. 

 

 If you have questions please feel free to contact me.  

 

      Sincerely, 

 

 

      HANSEN WRIGHT EDDY & HAWS, P.C. 

 

 

      KASEY L. WRIGHT 

      Attorney at Law  
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