Upon recording, return to:
MW – Kanab LLC
782 S. River Road, Suite 154
St. George, Utah 84790
Attn: Steve Laski

Tax ID/Parcel K-13-UTAH-ANNEX


DEVELOPMENT AGREEMENT 
([Ventana Resort Village])

THIS DEVELOPMENT AGREEMENT (“Agreement”) is made and entered into as of the _____ day of _______________, 2023 (the “Effective Date”), by and between Kanab City, a Utah municipal corporation (the “City”), and MW - Kanab LLC, a Utah limited liability company (“Developer”).  The City and Developer may be hereinafter collectively referred to as “Parties,” and individually as a “Party.”	Comment by Kent Burggraaf: This agreement will need to be considered by the Kanab City Planning Commission and then by the City Council.  The Council only has one meeting in December, so the odds are that this will need to be considered for approval in 2023.
RECITALS
A. Pursuant to the terms of a Development Lease Agreement between Developer and The State of Utah School and Institutional Trust Lands Administration (“SITLA”), Developer has the right to develop approximately 101 acres of land located within Kanab City and more particularly described in Exhibit A attached hereto and incorporated herein by this reference (the “Property”), also commonly identified as parcel K-13-UTAH-ANNEX.  No additional land shall be added to the Property without the express, written amendment of this Agreement, executed and approved by Developer and the City. 	Comment by Kent Burggraaf: Numbered recitals in this way to comply with subsequent reference.

B. Developer desires to develop the Property as a planned unit development in a manner consistent with the City’s General Plan, its Planned Development Overlay Ordinance (the “PD Ordinance”), Uniform Zoning Ordinance of the City of Kanab, Utah, Chapter 23, and the City’s ordinances, policies, guidelines and regulations.

C. Developer desires to develop the Property as a planned development project plan (the PD Plan”), to be known as [Ventana Resort Village] (the “Project”), comprised of various resort hospitality, residential, commercial, and public uses, all as set forth in the PD Plan, attached hereto as Exhibit B. 	Comment by Kent Burggraaf: Where are you at in drafting this?  We'll want to review it, as it may impact aspects of the development agreement.

D. Developer and the City desire to enter into this Agreement for the purpose of vesting the development rights of the Property in order to implement the PD Plan and to more fully set forth the covenants and commitments of each Party, while giving effect to applicable State law, City code, policies, guidelines and regulations. The Parties understand and intend that this Agreement is a “development agreement” within the meaning of, and entered into pursuant to the terms of  Utah Code Ann. § 10-9a-102 (2022).
E.	The City desires the Project be developed, to the extent practicable, as a sustainable mixed-use neighborhood within the City, comprised of a harmonious and balanced mix of new residential, commercial, hospitality, and public uses, with the further objectives of:  
(i)	promoting water conservation and sustainable development; 
[bookmark: _Hlk128910922](ii)	creating a greater diversity in housing stock (types of housing available), including Moderate Income Housing;
(iii)	creating a mix of commercial property generating tax revenues;
(iv)	creating private amenities along with Developer’s Density, with ownership and maintenance by one or more Community Home Owners’ Associations; and
(v)	providing greater diversity in ownership of parks and other open space areas while maintaining a desired level of public park and trailhead areas.
F.	The City is acting pursuant to its authority under Utah Code Ann. § 10-9a-101, et. seq. (2022), and in furtherance of its land use policies, goals, objectives, ordinances, resolutions, guidelines, and regulations, and in the exercise of its legislative discretion, and has elected to approve this Agreement.  
AGREEMENT
[bookmark: _TOC_250008]NOW, THEREFORE, in consideration of the mutual covenants contained herein, and other good and valuable consideration, the receipt and sufficiency of which are acknowledged, the Parties agree as follows:
1. Definitions.

1.1. “Administrative Amendment” means and includes any minor amendment to the PD Plan or this Agreement or other minor modifications and action that may be approved by the Administrator, in writing, as provided herein, including without limitation, under Sections 4.2 and 18.
1.2. “Administrator” means the person designated from time to time by the City as the Administrator of this Agreement.  If not formally designated otherwise by the City, the Land Use Administrator, also referenced as the Zoning Administrator, or his/her designee shall serve as the Administrator. 
1.3. “Moderate Income Housing Unit” means, for purposes of calculating Density, a multi-family residential unit intended to be occupied for residential (primary home) living purposes intended for moderate income households.  Each separate dwelling unit within a multi-family apartment building equals one Moderate Income Housing Unit. 
1.4. “Agreement” means this Development Agreement including all its Exhibits.
1.5. “Applicant” means a person or entity submitting a Development Application or a request for an        Administrative Amendment.
1.6. “Building Permit” means a permit issued by the City to allow construction, erection or structural alteration of any building, structure, private or public infrastructure on any portion of the Project, including Developer’s Infrastructure Improvements.
1.7. “Buildout” means the completion of all of the development on all of the Project.
1.8. “Capital Facilities Plan” means a current plan adopted by the City or as may be amended in the future which governs the construction of certain public facilities and the collection of Impact Fees as required by State law.
1.9. “CC&Rs” means the Conditions, Covenants and Restrictions regarding certain aspects of design and construction on the Property to be recorded in the chain of title on the Property.
1.10. “City” means Kanab City, a Utah municipal corporation.
1.11. “City Council” means the elected City Council of the City.
1.12. “City Improvements” means the improvements described in Section 14.
1.13. “City’s Future Laws” means the ordinances, policies, standards, procedures, and fee schedules of the City which may be adopted and thereafter in effect after a complete Development Application is submitted for a part of the Project which may be applicable to the Development Application depending upon the provisions of this Agreement.
1.14. “City’s Vested Laws” means the ordinances, policies, standards, procedures, and fee schedules of the City related to zoning, subdivisions, development, public improvements, and other similar           or related matters that were in existence at the time a complete application is submitted .
1.15. “Community Home Owners Association” means one or more associations formed pursuant to State law to perform the functions of an association of property owners.
1.16. “Denial” means a formal administrative decision issued by the final decision-making body of the City for a particular            type of Development Application but does not include review comments or “redlines” by the City staff.
1.17. “Density or Densities” means the number of Townhome Units, Single Family Residential Units, Moderate Income Housing Units and Hotel Units allowed in the Project. 
1.18. “Developer” means MW - Kanab LLC, a Utah limited liability company, and its respective assignees or transferees as permitted by this Agreement.
1.19. “Developer’s Infrastructure Improvements” means the improvements described in Section 9.
1.20. “Development Application” means an application to the City for development of a portion of the Project including an application for a preliminary or Final Plat, preliminary or final Site Plan, a Grading or Building Permit or any other permit, certificate, or other authorization from the City required for development of the Project or any portion thereof.
1.21. “Final Plat” means the recordable map or other graphical representation of land prepared in accordance with Utah Code Ann. § 10-9a-603 (2022), and approved by the City, effectuating a Subdivision of any portion of the Project.
1.22. “General Plan” means a plan approved by the City that sets forth general guidelines for the proposed future development of property in the City, including the Property, as required and contemplated under Utah Code Ann. § 10-9a-401, et seq. (2022).
1.23. “Hospitality Facility or Hospitality Facilities” means those facilities built to support a hotel to include but not limited to service areas, hotel rooms, spa, guest service areas, food and beverage areas, function space, etc.	Comment by Kent Burggraaf: Is there a reason the Agreement is using the term "hospitality" instead of hotel?  Is there some other form of hospitality unit anticipated, other than a hotel?  The lack of parallel with a term used in our ordinance, or state law, has the potential to create ambiguity unnecessarily, particularly if a hotel is what is intended.  If this term is intended to include facilities and units associated with both a hotel and short term rentals, then the definition should specify that.  This term and its use in the Maximum Density definition do not align with the definition of "Density or Densities," which uses "Hotel Units." If changed, consider also updating throughout document, including the "Intended Uses" definitions.	Comment by Devin Anderson: In this document Hospitality is referring to the hotel and it's supporting amenities and facilities. This includes things such as restaurants and other commercial businesses for supporting the guests. We don't see a problem using the term hotel if that works for you.
1.24. “Hospitality Unit” means, for purposes of calculating Density, a dwelling unit located within the Hospitality Facility; each separate dwelling unit within the Hospitality Facility equals one Hospitality Unit.	Comment by Kent Burggraaf: See prior comment and consider revising term here, and throughout Agreement (i.e., "Hotel Unit").
1.25. “Impact Fees” means those fees, assessments, exactions or payments of money imposed by the City as a condition on development activity as specified in Utah Code Ann. § 11-36a-101, et seq. (2022) and Kanab City General Ordinances, Section 7-800, et seq.  Except as noted herein, this Agreement does not restrict the modification or exercise of legislative authority of the City Council in relation to Impact Fees, which are assessed and applicable at the time a complete building permit application is submitted to the City.
1.26. “Intended Uses” means the use of all or portions of the Project for residential and resort residential single-family attached and detached product types, condominiums, multi-family Moderate Income housing, Hospitality Facility, public parks, private park and amenity facilities, mixed-use commercial areas, pool(s), service and storage buildings, open spaces, trails, and trailheads, recreational vehicle and trailer parking, recreational sport courts, golf putting courses, and other uses as more fully specified in the PD Plan.
1.27. “Land Use Act” means the Municipal Land Use, Development, and Management Act, as contained in Utah Code Ann. § 10-9a-101, et seq. (2022).
1.28. “Land Use Ordinance” means the City’s Land Use Ordinance (“Uniform Zoning Ordinance of the City of Kanab, Utah”), Subdivision Ordinance, and Design Standards adopted and effective pursuant to the Land Use Act that was in effect as of the date of this Agreement as a part of the City’s Vested Laws and, as applicable, amendments thereto including City’s Future Laws.  Except as noted herein, this Agreement does not restrict the modification or exercise of legislative authority of the City Council in relation to its ordinances and policies, applicable at the time a complete application is submitted to the City.
1.29. “Maximum Number of Dwelling Units” means Five Hundred Forty (540) Units, comprised of 200 Townhome Units, 100 Single Family Units, 120 Moderate Income Housing Units and 120 Hospitality Units, as provided in the PD Plan, subject to any applicable Land Use Ordinance and restriction, unless modified by this Agreement, and any applicable density bonuses that might be available to Developer under the Land Use Ordinance.
1.30. “Modification Application” means an application to amend this Agreement (but not including those changes which may be made by Administrative Action).
1.31. “Parcel or Parcels” means an area identified on the PD Plan for development of a particular type of Intended Use that is not an individually developable lot.
1.32. “PD Ordinance” shall have the meaning referenced in Recital B.
1.33. “PD Plan” means the planned community development project plan for the Project as defined in Recital C.  The Developer may include the Site Plan (preliminary or final) or a draft thereof as part of the PD Plan, or an amendment thereto, but, as used within this Agreement, the PD Plan is not synonymous with the Site Plan, which is separately defined and required by the Land Use Ordinance (i.e., consideration, review, amendment, and approval of the preliminary or final Site Plan is a separate process and governed by the Land Use Ordinance).	Comment by Kent Burggraaf: The qualification and clarifying language is being proposed, in part, because we have not yet been provided or reviewed the PD Plan.  It based on an assumption that the PD Plan is not intended to take the place of the Site Plan required by ordinance; though much of the PD Plan will/should lay the groundwork for what will be seen in the Site Plan and the Plat--the administrative process for Site Plan and Plat approval will involve confirmation of compliance with the PD Plan/Development Agreement, allowing for the approved deviations and concessions from the Land Use Ordinance.  If I'm misunderstanding this, then we should clarify the intent of the PD Plan and the City may need to look at suggest other revisions to this Agreement.  
1.34. “Planning Commission” means the City’s Planning Commission established by the Land Use Ordinance.
1.35. “Project” means the development to be constructed on the Property pursuant to the PD Plan and           this Agreement, with the associated Intended Uses, Densities, and all the other aspects approved as part of this Agreement.
1.36. “Property” shall have the meaning set forth in Recital A. 
1.37. “Single Family Residential Unit” means, for purposes of calculating Density, a detached, single family residential dwelling intended to be occupied for residential (primary home) and resort residential (second home or nightly rental) living purposes.
1.38. “SITLA” means State of Utah School and Institutional Trust Lands Administration.
1.39. “State” means the State of Utah.
1.40. “Sub-developer” means an entity not “related” (as defined by Internal Revenue Service regulations) to Developer which purchases a Parcel for development.
1.41. “Subdivision” means the division of any portion of the Project into a subdivision pursuant to State law and/or the Land Use Ordinance.
1.42. “Townhome Unit” means, for purposes of calculating Density, a townhome unit intended to be occupied for residential (primary home) and resort residential (second home or nightly rental) living purposes; each separate dwelling unit within a townhome building equals one Townhome Unit.
1.43. “Units” means Townhome Units, Single Family Residential Units, Moderate Income Housing Units, and Hospitality Units.
2. Incorporation of Recitals; Capitalized Terms. The foregoing Recitals are incorporated by reference into this Agreement, as a substantive part hereof.  Capitalized terms used herein and not otherwise defined shall have the meaning given them in the PD Plan.	Comment by Kent Burggraaf: As noted previously, this Agreement will need to be reviewed again once the PD Plan is provided.	Comment by Devin Anderson: Ok, sounds good.
3. Findings and Authority for Property Development.
3.1. Findings. Concurrent with the execution of this Agreement, the Parties find that: (a) each Party has had reasonable time and opportunity to review and consider, and have legal counsel review and consider, the PD Plan and this Agreement, thereby affording them the opportunity to consider their consistency with the  General Plan, the  PD Ordinance and all other applicable ordinances, rules, regulations, and policies            of the City; and (b) development of the Property pursuant to this Agreement and the PD Plan will result in planning and economic benefits to the Parties and will further the health, safety, and welfare of the City and its residents by, among other things: (i) requiring development of the Property in a manner consistent with the applicable rules, regulations, and policies of the City; (ii) providing for the dedication of  infrastructure improvements to be completed in several phases as set forth herein; (iii) increasing property  tax and other revenues to the City derived from improvements to be constructed on the Property; (iv) providing Moderate Income housing; and (v) creating jobs from the construction and development activities located on the Property.  All uses set forth in the PD Plan for a particular zone shall be considered allowed uses in such zone, and no amendments to the PD Plan nor any other zoning amendment applications shall be required to implement any such uses or construct corresponding improvements in any phase of the Project located in such zone other than applicable preliminary and final subdivision plats and preliminary and final site plan review and approval.  	Comment by Kent Burggraaf: The City could not make this representation/ commitment at this point, but might, after reviewing the PD Plan.  There may be a need for an additional land use related application(s) (e.g., conditional use permit applications), but the City can definitively assert that no further zoning application will be needed.  Obviously there would be additional applications required outside those required by the Land Use Ordinance (e.g., application for a grading permit, building permit, etc.).
3.2. Acknowledgements. The City acknowledges Developer is relying on the PD Plan, the execution and continuing validity of this Agreement, and the City’s performance of its obligations herein. Developer has expended substantial funds in the development of the Property and, in reliance upon this Agreement, will continue to expend additional funds. Developer acknowledges that the City is relying on the PD Plan, the execution and continuing validity of this Agreement, and Developer’s performance of its obligations under this Agreement, in continuing to perform the obligations of Developer herein. The City has expended substantial time, resources, and funds in connection with the proposed development of the Property and, in reliance of this Agreement, will continue to expend additional time, resources and funds.
4. Development Pursuant to PD Plan and Design Guidelines.
4.1 PD Plan.  Notwithstanding the submission of the PD Plan, included as Exhibit B, development of the Project is subject to the appropriate applications, reviews, process, and approvals, as required by the Land Use Ordinance, Kanab City General Ordinances, or otherwise contemplated herein. The PD Plan describes the Project as a phased master planned community, which will include residential, resort residential, multi-family Moderate Income housing, hospitality, commercial, and community-related development activities. The PD Plan shows the portions of the Project that will be developed as well as the portions of the Project that will remain as natural open spaces. The developed areas shall consist of (i) residential and resort residential housing project types in various forms including single attached and detached homes, townhomes, and/or apartments, (ii) commercial project types, and (iii) Hospitality Facilities.  Community facilities to be developed may include without limitation, recreational vehicle and trailer parking, pool(s), recreation courts, golf putting course, trails, and park spaces. The PD Plan is an integral part of this Agreement and is fully incorporated into this Agreement. 	Comment by Kent Burggraaf: Now having the PD Plan (Exhibit B) to review, this acknowledgment is not appropriate here--it appears to advance an administrative decision prematurely.  The compliance with the City's PD Ordinance occurs through the Site Plan process.
4.2 Additional PD Plan Contents. The PD Plan generally depicts the Intended Uses, allowed densities, utilities, major roads, community facilities, and public facilities that will be installed and constructed upon the Property. In addition to the foregoing, Developer may request City’s approval of minor modifications to the PD Plan to the extent generally consistent with the PD Plan.  Examples of such minor modifications shall include the following:
4.2.1 Minor modifications to roadway alignments, provided there is no change in roadway classification or construction standards; 
4.2.2 Minor modifications to the location and size of the community facilities;
4.2.3 Minor modifications to the location of Units within the Project as long as the aggregate number of Units does not exceed the Maximum Number of Dwelling Units allowed for use classification for such Units as outlined in Section 6. 
4.2.4 Minor modification to permit shifting landscaping for multi-family housing  to the perimeter of the multi-family housing areas.
4.2.5 [bookmark: _Hlk121144615]Minor modifications to permit flexibility with respect to minimum parking requirements for various housing types and total number of compact parking spaces: (i) the parking requirements for Moderate Income Housing Units shall be two (2) parking spaces per Unit for the 2 bedroom Affordable Housing Units and subject to a reduction to 1.5 parking spaces per unit for the 1 bedroom Moderate Income Housing Units and subject to a reduction to one (1) parking space per unit for the studio Moderate Income Housing Units; (ii) the parking requirements for Townhome Units shall be two (2) parking spaces per Unit; and (iii) shared parking facilities shall be permitted to accommodate overflow parking, as needed. 	Comment by Keith Walzak: I believe, at one point, the City planner acknowledged that the City code on MF parking was lower than 2/parking spaces per unit. I think she said the code was inconsistent on this issue.  We may want to double check on this.
'shared parking' should be defined. Typically, overflow parking is accounted for with 'on-street' parking. 	Comment by Kent Burggraaf: It's an apparent contradiction of 2 parking spaces vs. 2.5 in a separate section of the land use ordinance.  Because of the difference, we require the lesser of the two requirements (i.e., 2 parking spaces).
4.2.6 The classification of all other modifications, as minor or substantial, shall be determined by the Administrator, when such modifications would be reasonably considered to be of a similar nature as those described above or otherwise specifically contemplated by the PD Plan. The Administrator shall oversee the minor modification process for any minor modifications described above or any other proposed modification which City classifies as minor. Minor modifications are generally considered as changes of 5% or less in a particular category/requirement.  All minor modifications to the PD Plan may be made after City consents in writing.  All substantial modifications to the PD Plan may be made by an approved amendment to the PD Plan and/or the preliminary or final site plan. If the Developer and Administrator do not agree as to the qualification of a modification as being minor or substantial, then the matter shall be submitted to the City Council for consideration, upon recommendation from the City’s Planning Commission, as a proposed amendment to the PD Plan.  
4.3 Purpose; Authorization to Develop. The Parties desire that the City has reasonable certainty concerning the manner in which the Property will be developed, and that Developer will have reasonable certainty in proceeding with development of the Property. Developer shall comply with the terms and conditions of the PD Plan and this Agreement, and the City authorizes Developer to develop the Property as set forth in the PD Plan and this Agreement.
4.4    Plans, Permits and Approvals; Documents.  Developer shall prepare detailed construction plans, drawing, and specifications (the “Construction Plans”) for the Developer’s Infrastructure Improvements for the Project, which Construction Plans shall be subject to the City’s reasonable approval, following the process and parameters outlined in the City’s Ordinances and State Law.  Developer shall diligently pursue and obtain any and all necessary governmental approvals, permits and the like as necessary and required for development of the Project.  Developer agrees to provide City with a copy of any and all relevant records and documents relating to the Developer’s Infrastructure Improvements, as requested by City. 
4.5 Building Permits; Occupancy.  At the time that a subdivision plat is recorded, Developer may request issuance of building permits according to City’s customary permitting process applicable to developers or builders.  Developer may request certificates of occupancy for those structures issued building permits as long as Developer is in compliance with this Agreement, Kanab City Ordinances, and City’s guidelines, standards, policies, and regulations.
5. Vested Rights, Exceptions.
5.1. Vested Rights; Reserved Legislative Powers. To the maximum extent permissible under the laws of the State and the United States and at equity, this Agreement grants and vests in Developer all rights, consistent with the PD Plan and City’s Vested Laws, to develop the Project according to the PD Plan as provided in this Agreement. The Parties intend that the rights granted to Developer and the entitlements for the Project under this Agreement are both contractual and provided under the common law concept of vested rights and pursuant to Utah Code Ann. § 10-9a-509 (amended 2022; effective 1/1/2023). It is expressly understood by the City that Developer may assign all or portion of its rights under this Agreement and the PD Plan, provided such assignment conforms to the requirements of, and any and all assignees agree to be bound by the terms of this Agreement.  
5.2. Countervailing, Compelling Public Interest. The City and Developer acknowledge they are familiar with the “compelling, countervailing public interest” exception to the doctrine of vested rights in the State of Utah pursuant to Utah Code Ann. § 10-9a-509(1)(a)(ii) (amended 2022; effective 1/1/2023). Nothing in this Agreement shall limit the future exercise of power by the City in enacting zoning, subdivision, development,  transportation, environmental, open space, and related land use plans, policies, ordinances, and regulations  after the date of this Agreement. This Agreement is not intended to and does not bind the City or its City Council in the independent exercise of its legislative discretion, except to the extent specifically set forth in this Agreement. Notwithstanding the retained power of the City to enact such legislation, such legislation shall only modify Developer’s vested rights as set forth herein to the extent that facts and circumstances are present which require application of the exceptions to the vested rights doctrine as articulated in Western Land Equities v. City of Logan, 617 P.2d 388 (Utah 1980) and as further explained and refined by its progeny.
5.3. City’s Future Laws. Any restrictions on the applicability of the City’s Future Laws to the Project are subject to the following exceptions:
5.3.1. Agreement. City’s Future Laws that Developer agrees in writing as being applicable to the Project, contemplated herein or by subsequent writing.
5.3.2. Compliance with State and Federal Laws. City’s Future Laws which are generally applicable to all properties in the City and which are required to comply with State and federal laws and regulations affecting the Project.
5.3.3. Safety Code Updates. City’s Future Laws that are updates or amendments to existing building, plumbing, mechanical, electrical, dangerous buildings, drainage, or similar construction or safety related codes, such as the International Building Code, the APWA Specifications, AAHSTO Standards, the Manual of Uniform Traffic Control Devices, or similar standards that are generated by a nationally or statewide recognized construction/safety organization, or by the State or federal governments  and are required to meet legitimate concerns related to public health, safety or welfare.
5.3.4. Taxes. Taxes, or modifications thereto, so long as such taxes are lawfully imposed and charged uniformly by the City to all properties, applications, persons, and entities similarly situated.
5.3.5. Fees. Changes to the amounts of fees (but not changes to the times provided in the City’s Vested Laws for the imposition or collection of such fees) for the processing of Development Applications that are generally applicable to all development within the City (or a portion of the City as specified in the lawfully adopted fee schedule) and which are adopted pursuant to State law.
5.3.6. Countervailing, Compelling Public Interest. Laws, rules or regulations that the City Council finds, on the record, are necessary to avoid jeopardizing a compelling, countervailing public interest pursuant to Utah Code Ann. § 10-9a-509(1)(a)(ii) (2022).
5.3.7. Impact Fees. Impact Fees or modifications thereto which are lawfully adopted, imposed and collected.
5.3.8. Procedural Requirements. Revisions and amendments to the City’s procedures for submission, review, and action on land use or development-related applications, as long as the same do not substantively interfere with Developer’s vested rights as outlined in the PD Plan and this Agreement.
5.3.9. Moratoria. The Project and the rights and obligations of Developer under this Agreement shall be subject to any regulation, ordinance or moratorium enacted by the City to respond to a bona fide threat to public health and safety and involving facts and circumstances beyond the reasonable control of the City, and which represent a compelling, countervailing public interest adopted pursuant to Utah Code Ann. § 10-9a-504 (2022).  
6. Development of Project
6.1. Project Maximum Number of Dwelling Units. Absent a substantial change to the PD Plan or this Agreement requested by Developer and approved by the City, or the enactment of laws, rules or regulations required to comply with State or federal laws, rules or regulations, or that the City Council finds are necessary to avoid jeopardizing a compelling, countervailing public interest, at Buildout of the Project, Developer shall be entitled to have developed the Maximum Number of Dwelling Units and to have developed the other Intended Uses, all as specified in the PD Plan and this Agreement.
6.2. Parcels Intended Use and Densities. The Property will consist of a number of “Parcels,” with the locations and details of the Parcels’ configuration and design, public improvements, and any other similar items regarding development of the Parcels to be materially consistent with the PD Plan. The Intended Uses and Densities for each Parcel are shown on the PD Plan; however, the Parties acknowledge that the most efficient and economic development of the Project depends on numerous factors, such as market orientation and demand, interest rates, competition, and similar factors. Accordingly, and subject to the terms of this Agreement, the City’s ordinances, and those terms governing infrastructure, the timing, sequencing, and phasing of development of the various Parcels in the Project shall be as determined by Developer.
6.3. Use of Density. Intended Uses and Densities are shown on the PD Plan. Upon approval by the City as a minor modification through an Administrative Amendment, and subject to any site plan or plat amendment requirements, if applicable, Developer may adjust the relative location of approved Intended Uses and may use approved Density available in the development of any Parcel so long as the Maximum Number of Dwelling Units allowed per the then-current PD Plan is not exceeded.     
6.4. Parcel Sales. The City agrees that, if consistent with the provisions of Utah Code Ann. § 10- 9a-103(65)(c)(v) (2022), Developer may convey Parcels or a portion of any Parcel by metes and bounds prior to recordation of a plat of subdivision for such portion.  A Record of Survey shall be provided to the Administrator for the purpose of verifying such sales and divisions of land by deed will not deviate from the Project as outlined in the PD Plan and this Agreement.
6.4.1. Accounting of Density for Parcel(s) or Portions of a Parcel Conveyed to Sub-developers. Any Parcel sold by Developer to a Sub-developer without a Final Plat recorded shall include the transfer of a specified number of Units with the Parcel and be subject to the terms of this Agreement and PD Plan. 
6.4.2. [bookmark: _Ref517821174]Return of Unused Density. If any Density transferred to a Sub-developer is unused by the Sub-developer at the time the Parcel(s) transferred with such Density receives approval for a Final Plat for the final portion of such transferred Parcel(s), the unused portion of the transferred Density shall automatically revert back to Developer. In no event shall the Maximum Number of Dwelling Units allowed per the then-current PD Plan be exceeded.  When an unused portion of a previously transferred Density (i.e., number of dwelling units) reverts back to the Developer, the Developer must seek approval of the City Council, upon recommendation of the Planning Commission, if the intended use of the reversionary Density is anticipated to deviate from the PD Plan (i.e., considered a substantive modification).
6.4.3. Sub-developer Obligation.  Project wide infrastructure components are outlined in the PD Plan. This includes all water (storm, irrigation and culinary), sewer, natural gas, underground utilities, streets, traffic control devices, sidewalks, parks, trails, streetscapes, and all other improvements on and off the Property reasonably required for the Project.  All infrastructure projects shall be constructed in phases concurrently and in conjunction with the construction on and development of Parcel(s) or portion of a Parcel to which such infrastructure corresponds, except where otherwise outlined herein.  If Developer conveys, assigns, or leases any Parcels in whole or in part by metes and bounds to a Sub-developer (the “Sub-developer Parcel”) prior to recording of a Final Plat of subdivision which requires Project wide infrastructure to be completed as part of the Parcel’s development plan, the Sub-developer shall be required to install, construct, complete, and dedicate all infrastructure components as identified in the PD Plan that are either: (i) located within the Sub-developer Parcel, or (ii) located outside the Sub-developer’s Parcel boundary and/or outside the Property’s boundary which are required for the development and construction of improvements inside the Sub-developer’s Parcel. All improvements shall be made by Sub-developer concurrently and in conjunction with development of such Parcel and bonded for by Sub-developer as required for all other subdivisions as set forth in the City’s ordinances and standards.  Notwithstanding the foregoing, if any Sub-developer fails to fully construct the improvements as outlined in the PD Plan attributable to Sub-developer’s Parcel, Developer may, but shall not be required to, complete the improvements within a reasonable time following receipt of written notice of such failure by Sub-developer from City and seek restitution from Sub-developer as may be permitted by applicable law or the Sub-developer Parcel conveyance, assignment, or lease to Sub-developer by Developer.  Failure to fully construct the improvements as outlined in the PD Plan and this Agreement may impede the future approval of a related Development Application(s), unless a valid Performance Assurance Completion Bond is provided by the Developer or Sub-developer, pursuant to the Land Use Ordinance.
6.5. Donation of Short-Term Rental Revenues.  During the initial term of this Agreement, Developer at their sole discretion shall cause a donation equal to one percent (1%) of the [gross/net] rental revenue generated by the short-term rentals located within the Project to be made to the youth sports and recreation programs within the city of Kanab. At the Developers choice, funds will be donated to programs such as 4-H, school programs, athletic booster clubs etc.  Such donations shall be made [annually in arrears within 90 days of the end of the calendar year to which such donation applies].  Developer shall be entitled to any tax benefits (deductions, etc.) applicable to any such donations, to the extent available under applicable law.  Notwithstanding the foregoing, in the event this provision is declared or rendered invalid by a court of competent jurisdiction or by statute, Developer’s obligations hereunder shall immediately terminate and be of no further force and effect.  Furthermore, the City agrees to hold Developer harmless from any and all third-party claims challenging the validity or enforcement of this provision and/or any allocation of revenue generated by the applicable short-term rentals to the donations required hereunder.
7. [bookmark: _TOC_250003]Approval Process for Development Applications.
7.1. Phasing. The City acknowledges that Developer and any other Applicants who have purchased Parcels of the Project may submit multiple applications from time-to-time to develop Parcels or portions thereof.
7.2. Processing. Approval processes for Development Applications shall be as provided in the City’s Vested Laws, except as otherwise provided in this Agreement. 
7.3. City’s Cooperation in Processing Development Applications. The City shall cooperate reasonably in promptly processing Development Applications.
7.4. Planning Commission Review of Development Applications.
7.4.1. Unless an Applicant consents to a different schedule, all aspects of a Development Application subject to review by the Planning Commission pursuant to the City’s Vested Laws, City’s Future Laws, and this Agreement shall comply with the public hearing and public meeting requirements of applicable City ordinances and State law.
7.4.2. Hearing Schedule. Any public hearing or public meeting relating to a Development Application shall be scheduled in accordance with City’s Vested Laws or City’s Future Laws, and, if applicable, pursuant to this Agreement.  The City will reasonably cooperate with each Applicant in such scheduling.
7.4.3. Recommendation. At the conclusion of public hearing(s) or public meeting(s) on a Development Application, the Planning Commission shall make its determination and/or recommendation in conformity with the Land Use Act, the Land Use Ordinance and the General Plan. 
7.5 City Council Review of Development. 
7.5.1 Application Consideration by the City Council. After the Planning Commission has made or been deemed to have made a recommendation to the City Council on a Development Application, if required under the City’s Vested Laws or City’s Future Laws, if applicable pursuant to this Agreement, the City Council shall consider the Development Application.
7.5.2 Hearing Schedule. Any public hearing or public meeting required before the City Council shall be scheduled in accordance with City’s Vested Laws or City’s Future Laws, if applicable pursuant to this Agreement. The City will reasonably cooperate with each Applicant in such scheduling. Applicant shall respond in good faith to any requests for additional information by the City Council during its consideration of any Development Application.
7.5.3 Decision of the City Council. At the conclusion of the City Council's public hearing(s) and/or public meeting(s) considering any Development Application, or at any time during any subsequent meeting, the City Council shall make a final determination on the granting, tabling or denial of the Development Application.
7.6 Acceptance of Certifications Required for Development Applications. Any Development Application requiring the signature, endorsement, or certification and/or other action by a person holding a license or professional certification required by the State or other governmental authority in a particular discipline, shall be so signed, endorsed, certified, or otherwise acted upon signifying that the contents of the Development Application comply with the applicable regulatory standards of the City. 
7.7 City Denial of a Development Application. If the City makes an administrative decision denying a Development Application, the City shall provide a written determination advising the Applicant of the reasons for denial.  The City Council shall not be required to provide a written determination advising the Applicant of the reasons for a legislative decision.
7.8 Meet and Confer regarding Development Application Denials. The City and Applicant shall meet within fifteen (15) business days of the administrative decision denying any Development Application to attempt to resolve the issues specified in the Denial of a Development Application.  Such meetings may be in-person or by electronic means.
7.9 Appeals and Mediation of Development Application Denials.
7.9.1 Appeal.   Applicant may exercise its right to appeal the administrative decision denying a Development Application, in accordance with the Land Use Ordinance and General Ordinances.
7.9.2 Mediation Process. Alternatively, any applicable appeal period under the City’s ordinances may be tolled if the Parties agree in writing to mediate any dispute related to an administrative decision denying a Development Application.  Such tolling shall be terminated when one Party notifies the other in writing of their unwillingness to mediate the dispute further, or upon completion of mediation, regardless of the outcome. If the City and Applicant agree to mediation, the Parties shall attempt within thirty (30) days to appoint a mutually acceptable mediator, with preference for selecting a mediator having expertise regarding the issue in dispute, and mutually agree to the allocation of the mediator fees between the Parties. The chosen mediator shall within thirty (30) days, review the positions of the Parties regarding the mediation issue and promptly attempt to mediate the issue between the Parties. If the  Parties are unable to reach agreement, then upon mutual agreement of the Parties they may request that the mediator         notify the Parties in writing of the resolution that the mediator deems appropriate; provided that the mediator’s opinion shall not be binding on the Parties or admissible in any other proceedings.
8. Reserved.	Comment by Kent Burggraaf: This is nonsensical, in that an applicant is entitled to the laws in effect at the time of the submission of a complete application (i.e., they are not future laws at the point the application is submitted).  See the revisions to the definitions of vested versus future laws.
"Reserved" this clause so as to not throw off references to subsequent clauses.	Comment by Devin Anderson: removed
9. Developer’s Infrastructure Improvements. The improvements depicted in the PD Plan, and set forth in this section, represent the infrastructure and related common improvements to be completed by Developer that are intended to service the Project. This section is intended to obligate Developer to bring applicable infrastructure to the Property, if necessary and including necessary upsizing, and then internally to the boundary of each individual Parcel to serve the needs of the Development. Subject to the performance by the City of its obligations herein, Developer shall cause improvements to be installed, constructed, and completed, in conformance with applicable governmental and City standards, policies and guidelines and the PD Plan (the “Developer’s Infrastructure Improvements”), and subject to written acceptance by the City. The Developer’s Infrastructure Improvements will be installed and constructed in stages or phases as necessary to support the development of each Parcel, except for infrastructure required earlier in the Development by the City Engineer (e.g., sewer or water infrastructure upsizing to the Property). Developer shall be responsible for the costs to install, construct, and complete the Developer’s Infrastructure Improvements. As permitted and in compliance with State law and City ordinances, a performance assurance completion bond may be submitted to temporarily satisfy infrastructure requirements for individual phases.	Comment by Kent Burggraaf: Developers in Kanab have been and are currently being held responsible for paying for and bringing the infrastructure to their developments, and upsizing infrastructure serving the development, if necessary--the theory, at least of some, being that the new development is the cause for the increased need for services and therefore not be born by all Kanab residents generally.  If Kanab City requires any oversizing for other future developments in the area, outside the Project, then a further agreement can be struck to address reimbursement/impact fee credit for such oversizing.
The Developer’s Infrastructure Improvements to be constructed  include:
9.1. Sewer Collection System. All pipes, manholes, clean-outs, lift stations, and other collection facilities within the Project, or outside the Project boundaries where necessary and related to the Project’s projected future needs, for the purpose of collecting and transporting sanitary sewer from and within the Parcels to the existing or upsized sanitary sewer connection points located along Kaneplex Drive.  Upsizing of existing sewer infrastructure necessary to serve the project will be determined by the City Engineer, in coordination with the Developer.
9.2. Electrical Distribution System. The Project will be serviced by Garkane Energy. Developer agrees to provide and install all required electrical materials and equipment for installation from the point of the existing distribution system in order to provide electrical service to all Parcels, lots, units, and amenity facilities within the Project. This shall include, but is not limited to, Developer’s obligation to provide conduit, cable (primary and secondary), switchgear, sectionalizers, switch basements, secondary boxes, services, and all other material and equipment required for construction of a complete electrical system.  Developer will provide easements and all associated documentation for the required transmission and distribution lines within the Project for electrical system improvements to connect to the existing distribution system. Developer will ensure Garkane Energy complies with Kanab City Ordinances in placement of electrical infrastructure, including, but not limited to the placement of underground transmission and distribution lines where required.
9.3. Street Lighting. In consultation with Garkane Energy, standard downward focused street lights will be installed on the major arterial roadways per City ordinances and standards as depicted in the PD Plan.  Street lights on the major arterial roadways will be provided and installed by a pre-qualified contractor and installed per City requirements. Any street lights on arterial roadways will be the sole and perennial ownership and maintenance responsibility of the Developer or Community Home Owners Association(s).   Developer may install bollard or other low emitting light fixtures to support vehicular and pedestrian movement during non-sunlight hours of the day.  All non-standard street lights, bollards, and low emitting light fixtures shall be provided and installed by Developer in compliance with City ordinances and the PD Plan, and will be the sole and perennial ownership and maintenance responsibility of the Developer or Community Home Owners Association(s).
9.4. Roadways. All roadways contained within the Project as shown on the PD Plan will be constructed by Developer. With the exception of the main arterial roads (as shown on the PD Plan), all roadways shown on the PD Plan are intended to be private roadways, subject to necessary public access and utility easements. Upon completion of construction, the main arterial roadways shall be dedicated to the City, subject to approval and acceptance by the City.  Upon dedication, the City shall be responsible for the maintenance, repair, and replacement of all such roadways.   Developer shall coordinate with Kane County and UDOT to ensure Kaneplex Drive (a County owned road) and Highway 89A are improved, if necessary, to a standard sufficient to serve the projected Project traffic needs.  Based on current traffic studies from Horrocks and Hales Engineering, Developer will construct and ensure that both left and right turn lanes on Kaneplex dr going to 89A would be added with Phase 2.  In addition, Developer will add a right turn lane into the Project at to coincide with the completion of Phase 2. Developer has obtained a professional traffic study for this purpose, coordinating with UDOT, Kane County, and the City to define the scope of the traffic study.
9.5. Parking. All public and common parking improvements contained within the Project as shown on the PD Plan will be constructed by Developer and shall comply with the applicable parking requirements set forth the Land Use Ordinance, except that: (i) the parking requirements for Moderate Income Housing Units shall be two (2) parking spaces per Unit for the 2 bedroom Moderate Income Housing Units and subject to a reduction to 1.5 parking spaces  per unit for the 1 bedroom Moderate Income Housing Units and subject to a reduction to one (1) parking space per unit for the studio Moderate Income Housing; (ii) the parking requirements for Townhome Units shall be two (2) parking spaces per Unit; and (iii) shared parking  facilities shall be permitted to accommodate overflow parking, as needed.   
9.6. Trails and Trailheads. The Project includes multiple private trails and trailheads as shown in the PD Plan.  Although privately owned, Developer shall permit public access to such private trails, subject to Developer’s and/or the Community Home Owners Association(s)’ right to promulgate and enforce reasonable rules and regulations pertaining to the use and protection of such trails applicable to the public and Development residents alike.   Public access shall include a means of access to the trails and trailheads by motor vehicle and appropriate parking inside the Project boundaries. All trails and trailheads as shown in the PD Plan shall be constructed by Developer and maintained by the Community Home Owners Association(s).    To the extent permitted by applicable law, Developer shall be entitled to impact fee credit for properly documented costs incurred for all trails and trailheads constructed by Developer for which public access is granted.  Upon completion of such trails or trailheads, the City shall grant Developer an impact fee credit for the cost of planning, designing, and constructing such trails and trailheads, applying the credit using the applicable impact fee schedule in effect at the time of subsequent building permit applications.  Where reasonably possible, trails and trailheads shall be established to align with trails of adjoining parcels to the Property.  Impact fee credits referenced in this provision are specific to impact fees specifically related to the infrastructure (i.e., credit for costs for publicly accessible trails and trailheads would apply only to impact fees imposed and relating to the “Recreation” category).
9.7. Private Amenities and Parks. The Project will include a variety of private amenities, parks, open space areas as described and depicted in the PD Plan.  The private parks, private amenities and open space areas will meet the recreational needs of the entire Project.  Such private parks, amenities, and open space areas may be made available for public use, subject to Developer’s and/or Community Home Owners Association(s)’ right to promulgate and enforce reasonable rules and regulations related to such access and use, including reasonable charges for use of such amenities.  	Comment by Kent Burggraaf: Trails have already been addressed in the preceding section.  If impact fee credits are being allowed for the establishment of the trails, then they should be excluded from the potential charge for use, unlike the other amenities.
9.8. Stormwater Drainage.  It is anticipated that all stormwater flows generated by the development of the Project will generally follow the Property’s existing natural drainage and that Developer or Community Home Owners Association(s) will be responsible for the maintenance of any related drainage facilities to the extent located within the Property.  Additional stormwater infrastructure, inside or adjacent to the Project boundaries, may be required by the City Engineer, upon review and analysis of the preliminary or final site plan.  
10. [bookmark: _TOC_250002]Builder/Sub-developer Completion of Developer’s Infrastructure Improvements; Bonding by Builder/Sub-developer. Developer may offer, for sale or lease, Parcels to builders or Sub-developers in a phased manner. Developer may enter into different types of transactions, including but not limited to, sales, development leases, or ground leases. As a condition of such transactions, Developer may contractually obligate the builder or Sub-developer to install, complete, and dedicate all or any portion of any of the Developer’s Infrastructure Improvements. Such builders or Sub-developers shall not be permitted to further assign         such obligations. The City may require of such builders or Sub-developers a bond or any other financial assurance allowed by its ordinances for any Developer’s Infrastructure Improvements. At such time as the City receives and accepts such financial assurance, Developer’s obligation shall terminate with respect to such Developer’s Infrastructure Improvements. Developer and any Builder/Sub-developer may obtain building permits and/or temporary Certificates of Occupancy for model homes, home shows, sales offices, construction trailers or similar temporary uses in accordance with Utah Code Ann. § 10-9a-802(2)(d) (2022).	Comment by Kent Burggraaf: City ordinances requires specific financial assurance; so it will have to be received (declination to require is not an option).  If the Developer or Sub-developer wants off the hook, they'll need to supply the requisite financial assurance.	Comment by Kent Burggraaf: The City's ordinance corresponds to this section of State Code.  The language that follows may confuse the issue, since the code section references infrastructure "not essential to meet the requirements for the issuance of a building permit or certificate of occupancy under building code or fire code…"  In other words, State law will be followed.
11. Dedication of Certain Developer’s Infrastructure Improvements.  Developer intends to dedicate, and the City intends to accept the dedication of certain approved and acceptable Developer’s Infrastructure Improvements.  Developer shall retain ownership of applicable Developer’s Infrastructure Improvements constructed for respective portions of the Project and shall remain solely responsible for all necessary maintenance, repairs, and replacements of such Developer’s Infrastructure Improvements prior to final written acceptance thereof by the City.  Developer shall satisfy the obligation to dedicate applicable Developer’s Infrastructure Improvements by causing: (i) the filing of a dedication plat; or (ii) the filing of a final subdivision plat including dedication. The City shall approve and accept dedication of applicable Developer’s Infrastructure Improvements, in whole or in part, as necessary to support the phase of development as long as such Developer’s Infrastructure Improvements are materially consistent with the PD Plan and the applicable Final Plat, and determined by the City to meet the requirements of its ordinances, design standards, State law, building code or other similar standards for such improvements.  Upon dedication, City shall own, operate, and maintain the dedicated, approved, and accepted Developer’s Infrastructure Improvements without further charge or cost to Developer; provided, however, to the extent not prohibited by law or contract, Developer shall provide an Improvement Warranty in accordance with the requirements of the City’s ordinances and Utah Code § 10-9a-604.5, and also assign to the City any contractual warranty rights existing for such Developer’s Infrastructure Improvements. As necessary, Developer will contractually obligate its Sub-developers/builders to dedicate any applicable portion of the Developer’s Infrastructure Improvements in accordance with this Agreement.  Developer agrees that no connections to Developer’s Infrastructure Improvements shall occur before City approves and accepts the same, as contemplated herein.
12. Community Association’s Responsibilities for Improvements. The PD Plan calls for the establishment of a Community Home Owners Association to govern and enforce conditions, covenants, and restrictions (the “CC&Rs”) for the community and sub-neighborhoods within the community. The CC&Rs are the mechanism for transferring ongoing maintenance-related obligations to the Community Home Owners Association, including such items as landscaping within common areas, private roadways, trails, yards, private parks, and certain open spaces.  Developer shall follow the provisions of the Land Use Ordinance, specifically the PD Ordinance, and State law in relation to the establishment of one or more homeowners associations. In the creation of a Community Home Owners Association and in the adoption and recording of any CC&Rs, Developer shall not infringe or remove any right, easement, or other entitlement granted the City, the public, or a public utility under this Agreement or the PD Plan.
13. Open Space. The PD Plan designates a minimum of twenty percent of the Property as open space, including the portion of the Property located on the north side of Kaneplex Drive. Some of these areas will not be developed except for certain recreational trails. Developer intends to convey the open space to the Community Home Owners Association, and the City shall have no obligation with respect to such areas, except as otherwise mutually agreed by the City and Developer. The Community Home Owners Association shall be responsible for the maintenance of these open space areas. The boundaries of the open space as depicted on the PD Plan are approximate and the boundaries will be more specifically described at such time as the Parcels are sold or otherwise developed and capable of being described and dedicated by Final Plat. 	Comment by Kent Burggraaf: 20 acres would be insufficient.  This would constitute approx. 19.8%.  20% is required. However, we don't yet know how you're determining open space. We need to know the nature of the land to be designated as open space, to verify whether the property to designated as open space actually qualifies for the designation (e.g., sensitive lands or land with slopes over 30% would not qualify).  Hopefully the PD Plan will clarify this potential issue.
14. City Improvements. The City shall maintain and continue to provide the following improvements to the Property, once the infrastructure has been properly installed and constructed, dedicated to and formally accepted by the City:	Comment by Kent Burggraaf: The City does not install or construct the improvements specified.  The Developer bears this responsibility and cost (if the infrastructure of sufficient capacity is not already in place), thereafter dedicating the infrastructure to the City, which the City then accepts if it meets the design requirements.  The City will maintain infrastructure properly dedicated to and accepted by the City.
14.1. Culinary Water Supply and Storage. The Developer shall propose and, following City approval, cause to be installed or upsized sufficient infrastructure to support the supply of culinary water service with adequate flow, capacity, and quality to satisfy the uses contemplated in the PD Plan, together with adequate facilities for storage of such water to be delivered to the Project.  Developer shall also be responsible for all on-site water distribution systems within the Project. In respect to the installation and construction of this infrastructure, the Developer shall adhere to the specifications approved and or otherwise required by the City Engineer, particularly in relation to what constitutes sufficient infrastructure for the Project.  The City’s and Developer’s engineers shall meet and confer where there is a disagreement about the sufficiency of the infrastructure required.
14.2. Sanitary Sewer. The Developer shall propose, and following City approval, construct and install in key locations at the perimeter of the Project connections to the sewer collection system. If the City Engineer determines the existing sewer collection system to be used to survive the project is not of adequate size and capacity to service the Maximum Number of Dwelling Units and other Intended Uses in the Project, then the Developer propose, and after City approval, install and construct an upsized collection system to sufficiently support the sewer needs contemplated by the PD Plan. This system will include outfall sewer lines, and other facilities as reasonably necessary to accommodate the sanitary sewer requirements of the Project. Some of the sanitary sewer facilities to be proposed, installed, and constructed may be located within the Project. Developer shall be responsible for installation and construction of all on-site sewer collection systems and delivery from those on-site systems to the facilities within the Project anticipated to be dedicated to the City. Developer’s sewer improvements may include but are not limited to outfall sewer lines, lift stations, high pressure lines, and other facilities.
15. Further Exactions. The City will only impose further fees and assessments as required by law or contemplated by this Agreement, or as properly adopted and in effect at the time a Development Application is submitted.	Comment by Kent Burggraaf: The reality is, the City will be charging impact fees, water hookup fees, and other development related costs/fees as authorized by the City's fee scheduled and ordinances.  The Developer will be on a level playing field with other developers.
16. Impact Fees; Credits.
16.1. Impact Fees. The City may charge Impact Fees at the time and in the course of development of the Property as the City customarily charges to other developers or builders, in a non-discriminatory manner.  Developer and any applicable Sub-developer, or builder shall pay any and all Impact Fees assessed by City in accordance with the standard applicable City requirements and state law.  As a part of the approval of a Development Application, the City may require Developer, Sub-developer, or builder to build portions of infrastructure improvements as shown on City’s then-current Capital Facilities Plan instead of Developer’s Infrastructure Improvements as depicted in the PD Plan.  In such event, the City and Developer, Sub-developer, or builder shall execute an agreement providing for the reimbursement of the impact fee eligible costs incurred by Developer or the applicable Sub-developer or builder to construct any infrastructure improvements required by City in excess of those identified to serve the development in the PD Plan.  The reimbursement to be outlined in this separate agreement may be accomplished, at the City’s discretion, through the granting of impact fee credits, in accordance with State law and City ordinances.    In no circumstance will the Developer be entitled to impact fee credits in excess of those imposed for the applicable impact fee category.	Comment by Kent Burggraaf: Request for impact fee waivers and reductions are accomplished through separate application and not through the development agreement. 
As an FYI, this past year the City Council was presented with a request for an impact fee waiver/reduction for an affordable housing project.  The City Council did not grant the waiver, nor a reduction.  This is shared not to deter an application for an impact fee waiver/reduction, but just to give insight to a recent related decision made.  
16.2. Assignment and Payment of Impact Fee Credits. To the extent that existing or future law or ordinance permits or requires Impact Fee credits to Developer, or in the circumstances contemplated in Section 16.1, such Impact Fee credits are assignable in whole or in part within the Project. To evidence the transfer of Impact Fee credits, Developer will issue certificates to Sub-developers or builders, providing a copy to the City at the time of transfer. Each certificate will state the specific dollar amount it represents and will set forth the type of Impact Fee credit being utilized thereunder (i.e., specifying the impact fee category to which it applies). The Impact Fee will not be allocated on a pro- rata basis across all units to be developed, amounting to a partial Impact Fee payment, but rather, shall be utilized as a full Impact Fee payment, in the impact fee category to which it applies, until the total dollar amount credit available is exhausted. The City and Developer shall independently maintain ledgers accounting for the Impact Fee credits and agree to reconcile their ledgers annually, commencing one (1) year from the first Impact Fee due date, or on a schedule otherwise agreed to by the Parties.
17. [bookmark: _TOC_250001]Term; Extension.
17.1. Term. The term of this Agreement shall be until December 31, 2040. If as of that date Developer has not been declared to be in default as provided in this Agreement, or if any such declared default has been or is being cured as provided therein, then this Agreement shall be automatically extended until December 31, 2050, and, thereafter, for up to five (5) years upon application and approval. This Agreement shall also terminate automatically at Buildout, except that to the extent any obligations under this Agreement by their nature are intended to survive the termination of this Agreement, such obligations shall survive such termination.
17.2. Initial Development Application.  This Agreement shall automatically terminate if Developer fails to submit a subsequent Development Application for approval within at least eighteen (18) months from the Effective Date of this Agreement; provided that nothing contained herein shall prevent Developer from seeking one or more extensions of such deadline by application to the City.
17.3. Extension. The term of this Agreement may be modified upon mutual written agreement of the Parties.
18. [bookmark: _TOC_250000]Administrative Amendments.
18.1. Allowable Administrative Applications. The following modifications to this Agreement and the PD Plan may be considered and approved by the Administrator. At the time of application, the City will set and collect from the Developer a reasonable fee for the Administrative Application submitted, which fee will be commensurate with the time, personnel, and costs involved or reasonably anticipated to be involved with processing the Application. The City may take up to two (2) business days to determine the appropriate fee to be collected, prior to processing the Administrative Application.
18.1.1. Infrastructure. Modification of the location and/or sizing of the infrastructure for the Project that does not materially change the functionality of the infrastructure.
18.1.2. Parcel Density and Intended Use. Modifications of the Intended Uses, Densities, or Parcel Configuration, as provided for in Sections 6.2 and 6.3, subject to any site plan or plat amendment process required by the City’s ordinance, if applicable.
18.2. Application to Administrator. Applications for Administrative Amendments shall be filed with the Administrator.
18.2.1. Referral by Administrator. If the Administrator reasonable determines that a matter is not a minor modification, as outlined in Section 4.2, and therefore not appropriate for an Administrative Amendment, the Administrator shall require the Administrative Amendment to be processed as a Modification Application, considered by the City Council, upon recommendation from the City Planning Commission.	Comment by Kent Burggraaf: The City desires to reduce or eliminate the discretion of the Administrator.
18.2.2. Administrator’s Review of Administrative Amendment. The Administrator shall consider and decide upon the Administrative Amendment within a reasonable time, providing a written decision.
18.2.3. Notification Regarding Administrator’s Approval. If the Administrator approves any Administrative Amendment, the Administrator shall notify the City Council in writing of the proposed approval. Unless the Administrator receives a notice pursuant to Section 18.2.4 requiring that the proposed Administrative Amendment be considered by the City Council as a Modification Application, then approval of the Administrative Amendment by the Administrator shall be binding on the City.
18.2.4. City Council Requirement of Modification Application Processing. The City Council may, within thirty (30) days after receipt of a proposed approval by the Administrator, notify the Administrator that the Administrative Amendment must be processed as a Modification Application.	Comment by Kent Burggraaf: There are occasions in which the City Council will have only schedule one meeting within a thirty-day period (e.g., November, December).  Under such circumstances, 10 business days would not allow enough time for the notification by the Administrator to be considered and a response provided as contemplated in this section.
18.2.5. Appeal of Administrator’s Denial of Administrative Amendment. If the Administrator denies any proposed Administrative Amendment, the Applicant may process the proposed Administrative Amendment as a Modification Application.
19. Amendment. 
19.1. Except for Administrative Amendments, any future amendments to this Agreement or the PD Plan shall be considered as Modification Applications subject to the following processes, subject to any additional process required for a site plan or plat amendment, if applicable:
19.1.1. Persons Entitled to Submit Modification Applications. Only the City, Developer, or an assignee that succeeds to all of the rights and obligations of Developer under this Agreement (excluding a Sub-developer), may submit a Modification Application.
19.1.2. Modification Application Contents. Modification Applications shall:
19.1.2.1. Identification of Property. Identify the Parcel, property, or properties affected by the Modification Application.
19.1.2.2. Description of Effect. Describe the effect of the Modification Application on the affected portions of the Project.
19.1.2.3. Fee. Modification Applications shall be accompanied by a fee in an amount reasonably estimated by the City to cover the costs of processing the Modification Application, taking into account the time, personnel, and costs involved or reasonably anticipated to be involved with processing the Application. The City may take up to two (2) business days to determine the appropriate fee to be collected, prior to processing the Modification Application.
19.2. City Cooperation in Processing Modification Applications. The City shall cooperate reasonably in promptly processing Modification Applications. The PD Plan and this Agreement shall not be amended by a Modification Application in a manner that eliminates the Vested Rights of Developer as set forth in this Agreement, except as an intended consequence of such Modification Application or as otherwise agreed by Developer.
19.3. Planning Commission Review of Modification Applications.
19.3.1. Review. All aspects of a Modification Application required by law to be reviewed by the Planning Commission shall be considered by the Planning Commission as soon as reasonably possible in light of the Planning Commission’s schedule and the nature and/or complexity of the Modification Application, in accordance with the procedures outlined in Section 7.4.
19.3.2. Recommendation. The Planning Commission’s vote on the Modification Application shall be as designated by City’s Vested Laws or City’s Future Laws.
19.4. City Council Review of Modification Application. After the Planning Commission, if required by law, has made or been deemed to have made its recommendation of the Modification Application, the City Council shall consider the Modification Application in accordance with the procedures outlined in Section 7.5.
19.5. City Council’s Denial/Objections to Modification Applications. If the City Council denies/objects to the Modification Application, as part of an administrative decision, then the City Council shall provide a written determination advising Developer of the reasons for denial/objection.  Written determinations may be provided but are not required for decisions considered to be legislative in nature.
19.6. Meet and Confer regarding Modification Applications. The Developer may request an opportunity to meet and confer with the City Council in a public meeting (being included on the agenda of a regular or special Council meeting) to attempt to resolve the issues presented by the Modification Application and any of the City Council’s denials/objections. Such requests will be addressed pursuant to the City’s ordinances and practices.	Comment by Kent Burggraaf: A meeting with the City Council would have to be in a public meeting.  Those agendas are approved by the Mayor, unless two Council members support the addition of an item on the next meeting's agenda, which subject was addressed in the public comment portion of the current meeting. 
19.7. Mediation of City Council’s Objections to Modification Applications. If the City and Applicant agree to mediation, the Parties shall attempt within thirty (30) days to appoint a mutually acceptable mediator, with preference given to selecting a mediator with expertise regarding the issue in dispute, and mutually agree to the allocation of the mediator fees between the Parties. The chosen mediator shall within thirty (30) days, review the positions of the Parties regarding the mediation issue and promptly attempt to mediate the issue between the Parties. If the  Parties are unable to reach agreement, then, upon subsequent mutual agreement of the Parties, they may request that the mediator         notify the Parties in writing of the resolution that the mediator deems appropriate; provided that the mediator’s opinion shall not be binding on the Parties or admissible in any other proceedings.
20. Separate Development Agreements. Developer, Sub-developers, or successors in title may elect to propose and enter into separate agreements with the City to govern the construction or development of a particular Parcel(s) within the Project. Nothing in any separate agreement may conflict with the entitlements obtained by Developer or the City in this Agreement without the express written consent of the City and Developer.
21. Assignment and Transfer of Development. Except as otherwise provide in Section 31 below, if Developer assigns, transfers, or otherwise conveys, the entire Project or any portion thereof to a subsequent owner, then this Development Agreement shall inure to the benefit of and be binding upon such subsequent owner. Except as otherwise provide in Section 31 below, the obligations of Developer shall automatically be assigned and assumed by subsequent owners of the Project or any portion thereof, and Developer shall be released from the obligations related to such portion as a result of the assignment and the assumption by subsequent owners.  Except as otherwise provide in Section 31 below, subsequent owners of the Project or any portion thereof shall expressly assume the obligations of Developer pursuant to this Agreement; provided that in the event that subsequent owners of the Project do not expressly assume the obligations of this Agreement, they shall still be bound by the terms and obligations of this Agreement. This agreement shall be recorded and run with the land.  
22. Default. Failure by a Party to perform any such Party’s obligation under this Agreement for a period of 30 days (the “Cure Period”), after written notice of failure from the other Party, shall constitute a  default by such failing Party under this Agreement; provided however, that if the failure cannot  reasonably be cured within 30 days, the Cure Period shall be extended for the time period reasonably required to cure such failure, so long as the failing Party commences its efforts to cure within the initial 30 day period and thereafter diligently proceeds to complete the cure. Said notice shall specify the nature of the alleged default and the manner in which said default may be satisfactorily cured, if possible.
		22.1	Developer shall not knowingly permit its agents, Sub-developer(s), assignee(s), contractors/subcontractors, or those with whom Developer otherwise has a contractual relationship to perform an act or omission the Developer could not do itself.  A violation of this provision shall constitute a default event, subject to the provisions of this Section.
		22.2	If a Party fails to cure a default with the time specified in this Section, the non-defaulting Party may exercise any legal remedy otherwise available to them.  In the event of an uncured default by the Developer, Sub-developer, or Builder, the City may also:  
			22.2.1	Enforcement of Security or Financial Assurance.  The City may exercise its right to draw on any security or financial assurance posted or provided in connection with the Project, specifically when the security or financial assurance relate to the particular default(s).
			22.2.2	Withholding Further Development Approvals.  The City may withhold all further reviews, approvals, licenses, building permits, certificates of occupancy, and/or other permits for development of the Project on those properties, parcels, or lots owned by the defaulting Party. 
23. Notice and Filings. All notice, filings, consents, approvals and other communications provided  for or given in connection herewith shall be validly given, filed, made, delivered, or served if in writing and delivered personally, sent prepaid by certified mail, or by a national overnight delivery service, freight prepaid, to:
	City:
	Kanab City
	26 N. 100 E.
	Kanab, Utah 84741 
Attention: City Manager

	Developer:
	MW – Kanab LLC
	  782 S. River Road, Suite 154
	St. George, Utah 84790
	Attn: Steve Laski

	and with a copy to:

	State of Utah 
	School and Institutional Trust Lands Administration
						
						
	Attn: 					


or to such other addresses as either Party hereto may from time to time designate in writing and deliver in a like manner. Notices, filings, consents, approvals and communication by personal delivery or overnight delivery shall be effective upon receipt and if given by certified mail shall be deemed delivered 72 hours following deposit in the U.S. mail, postage prepaid as set forth above.
24. Waiver. No delay in exercising any right or remedy shall constitute a waiver thereof, and no waiver by either Party of the breach of any covenant of this Agreement shall be construed as a waiver of any preceding or succeeding breach of the same or any other covenant or condition of this Agreement.
25. Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument. The signature pages from one or more counterparts may be removed from such counterparts and such signature pages all attached to a single instrument so that the signatures of all Parties may be physically attached to a single document.
26. Captions and Construction. This Agreement shall be construed according to its plain meaning and as if prepared by all Parties hereto and shall be interpreted in accordance with State law. The descriptive heading of the sections of this Agreement are inserted for convenience only and shall not control the meaning or construction of any of the provisions hereof. As used in this Agreement, masculine, feminine or neuter gender and the singular or plural number shall each be deemed to include the others wherever and whenever the context so dictates. Furthermore, this Agreement shall be construed so as to effectuate the public purposes, objectives and benefits set forth herein. As used in this Agreement, the words “include” and “including” shall mean “including, but not limited to” and shall not be interpreted to limit the generality of the terms preceding such word except where the context requires such limitation. 
27. Further Acts. Each of the Parties shall execute and deliver all such documents and perform all such acts as reasonably necessary to carry out the matters contemplated by this Agreement.
28. Estoppel Certificate. Upon twenty (20) business days’ prior written request by Developer to the City, the City will execute an estoppel certificate to any third party certifying that Developer at that time is not in default of the terms of this Agreement, conditioned upon Developer not being in default of the terms of this Agreement at such time.  Such certificate shall not constitute a waiver of any provisions of this Agreement, nor estoppel from thereafter addressing a matter of default discovered to have occurred before or after the issuance of the certificate.  See Section 24.
29. Time of the Essence; Force Majeure. Except as otherwise provided in this section, time is of the essence in this Agreement. If after reasonable and prudent efforts to perform, either Party is delayed, hindered or prevented from the performance of any act required hereunder by reason or inability to procure materials, acts of God, failure of power, riots, insurrection, war, national or international pandemic, or other reason of a like nature (other than labor disputes) not the fault of the Party delayed in performing work or doing acts required under this Agreement,  the performance of such acts will be extended for a period equivalent to the period of such delay.  
30. Reserved .	Comment by Kent Burggraaf: This provision is problematic and should be deleted or reworded.  Planned developments, and the concessions made in relation thereto, are agreed to with the mutual understanding of what the end product will be.  As an example of the problem this clause may create:  If a developer proceeds with the commercial development, hotel, or some other individual part of the development, perhaps what's most economically advantageous to the developer (see Section 6.2), and then declines to move forward, for whatever reason, SITLA, subject to whatever agreement it has with the developer, could then sell or lease all or a part of the remaining undeveloped parcel to another developer that may not move forward with the same development plan or concept (i.e., doing something less or not compatible with the existing development); thereby frustrating the original premise(s) upon which the City approved the development.  We need SITLA to have "skin" in this development concept long term.  If this clause is eliminated, but a developer failed to proceed at some point, SITLA may (subject to any agreement on their end) sell off some or a part of the remaining undeveloped parcel, but the new owner/developer would have to continue with compatible development, as envisioned by this agreement and contemplated by the Parties.
[This paragraph is an inherent contradiction to Section 4.3.]	Comment by Devin Anderson: This makes sense and will remove
31. No Partnership or Third-Party Beneficiaries. Nothing contained in this Agreement shall create any partnership, joint venture, or other arrangement between Developer and the City. Except as set forth in Section 21 above with respect to any subsequent owner of the Project or any portion thereof or any transferee of any of Developer’s rights and obligations hereunder, no term or provision of this Agreement is intended to, or shall, be for the benefit of any person, firm, or corporation not a party hereto, and no such other person, organization, or corporation shall have any right or cause of action hereunder.
32. Names and Plans. Developer shall be the sole owner of all plans, drawings, specifications, ideas, programs, designs, and work products of every nature developed, formulated, or prepared by or at the request of the City in connection with the Property and the Project.
33. Good Standing Authority.
33.1. Developer hereby represents and warrants to the City that: (i) Developer is a duly registered limited liability company; (ii) the individual(s) executing this Agreement on behalf of Developer are duly authorized and empowered to bind Developer; (iii) this Agreement is valid, binding, and enforceable against Developer in accordance with its terms; and (iv) Developer is sufficiently capitalized and insured, or will become sufficiently capitalized and insured within a reasonable time, to undertake what is anticipated by the PD Plan and this Agreement, including, but not limited to potential liabilities that may be incurred.
33.2. City hereby represents and warrants to Developer that: (i) the City is a Utah municipal corporation; (ii) the City has power and authority pursuant to the Land Use Act and the Land Use Ordinance to enter into and be bound by this Agreement; (iii) the individual(s) executing this Agreement on behalf of the City are duly authorized and empowered to bind the City; and (iv) this Agreement is valid, binding, and enforceable against the City in accordance with its terms.
34. Severability. If any provision of this Agreement is declared void or unenforceable, such provision shall be severed from this Agreement and the Agreement shall otherwise remain in full force and effect.
35. Governing Law. This Agreement is entered into in the State and shall be construed and interpreted under the laws of the State of Utah.
36. Recordation. Subject to the proper execution, within ten (10) business days of the Effective Date of this Agreement, it shall be recorded in its entirety at Developer’s expense in the Kane County Recorder’s Office, Kane County, Utah. Each commitment and restriction on development set forth herein shall be a burden on the Property, shall be appurtenant to and for the benefit of the City and Developer and, shall run with the land.	Comment by Kent Burggraaf: See my comment to Section 30.  Section 30 effectively allows SITLA to move forward with an inconsistent development by sale or by lease of some or all of the remaining undeveloped areas (regardless of compatibility and despite the understanding of the Parties to this Agreement), after the initial developer has potentially taken the most economically advantageous route and then declines to move forward any further.  In this scenario, the City would not realize the benefit of bargain, even though the initial developer and/or SITLA have benefited at City's potential detriment.
37. No Waiver of Governmental Immunity. Each of the Parties agrees and acknowledges that the City is a governmental entity under the Governmental Immunity Act of Utah, Utah Code Ann. § 63G-7-101, et seq. (2022) (the “Act”).  Developer and City agree that nothing in this Agreement is or shall be construed as a waiver by the City of any protections, rights, immunities, or defenses applicable to the City under the Act, including without limitation, the provisions of Section 604 of the Act regarding limitation of judgments, beyond the express waivers set forth in the Act. Developer acknowledges and City represents and declares that it is not the intent of City, by entering this contract, to incur by or through this contract any liability for the operations, acts, or omissions of Developer and Developer’s agents, and nothing in this Agreement shall be so interpreted or construed. 
38. Indemnity.  
38.1. By Developer.  Developer agrees to indemnify, defend with counsel of City’s choice, and hold harmless City, and its employees, officers, and agents from and against any and all claims, demands, actions, or liability whatsoever, including, but not limited to, any bodily injury, property damage, cost, or expense (including, but not limited to, reasonable attorneys’ fees) of any kind or character to any person or property, to the extent resulting from (i) any intentional or negligent act or omission of Developer or Developer’s agents; or (ii) any breach of this Agreement by Developer.
38.2. By City.  City agrees to indemnify, defend with counsel of Developer’s choice, and hold harmless Developer, and its employees, officers, and agents from and against any and all claims, demands, actions, or liability whatsoever, including, but not limited to, any bodily injury, property damage, cost, or expense (including, but not limited to, reasonable attorneys’ fees) of any kind or character to any person or property, to the extent resulting from (i) any intentional or negligent act or omission of the City or City’s agents; (ii) any breach of this Agreement by City.  Notwithstanding the foregoing, this provision shall not be interpreted to imply explicitly nor implicitly to waive any rights, protections, privileges, and immunities provided the City by law, as further outlined in Section 37.
39. Entire Agreement. This Agreement, together with the PD Plan and other exhibits, constitutes the entire Agreement between the Parties pertaining to the subject matter hereof. All other prior and contemporaneous agreements, representations, and understandings of the Parties, oral or written, are hereby superseded and merged. All amendments shall be in writing and signed by the City and Developer, and shall be recorded.
40. Non-Liability of City Officials, Officers, Employees, Members, or Agents.  No city official, representative, agent, or employee of the City shall be personally liable to the Developer or any of its successors or assigns in the event of any default or breach by the City or for any amount which may become due to the Developer or its successors or assigns for any obligation arising out of the terms of this Agreement.  Similarly, no officer, member, manager, or representative, agent, or employee of the Developer shall be personally liable to the City or any of its successors or assigns in the event of any default or breach by the Developer or for any amount which may become due to the City or its successors or assigns for any obligation arising out of the terms of this Agreement, contingent upon compliance with corporate formalities and sufficient capitalization.
41. Reasonableness.  Except as otherwise stated to the contrary in this Agreement, when the consent, approval, or agreement of the City and/or the Developer is required or contemplated under this Agreement, such consent, approval, or agreement shall not be unreasonably withheld, conditioned, or delayed; provided, this provision shall not bind the City with respect to its legislative actions.
42. Validity and Effect. Notwithstanding the Effective Date, this Agreement shall not be deemed valid and enforceable until such time as (1) an authorized representative of each Party has properly executed the same, (2) an authorized representative of SITLA has approved and executed the Acknowledgment and Consent of Owner, and (3) the Agreement has been properly recorded.
[Signature Pages to Follow]

IN WITNESS WHEREOF, the Parties have executed this Agreement effective as of the Effective Date.
MW - Kanab, LLC
a Utah limited liability company

By: 					
Name: 					
Title: Manager


DEVELOPER ACKNOWLEDGMENT

STATE OF UTAH	)
	:ss
COUNTY OF 	)

On the ____ day of ________________, 2023, personally appeared before me __________________________, who being by me duly sworn did say that he is the Manager of MW - Kanab, LLC and has the authority to sign for said limited liability company and is the signer of the above instrument, who duly acknowledged that he executed the same.
Given under my hand and seal this _____ day of _______________ 2023.
	
					
	Notary Public


Kanab City
A Utah municipal corporation	Attest:

												
Colten Johnson, Mayor				Celeste Cram, City Recorder


CITY ACKNOWLEDGMENT

STATE OF UTAH	)
	:ss
COUNTY OF KANE	)

On the	day of	, 2023, personally appeared before me ____________________, who being by me duly sworn did say that he is the Mayor of Kanab City and the signer of the above instrument, who duly acknowledged that he executed the same.
Given under my hand and seal this _____ day of _______________ 2023.
	
					
	Notary Public



ACKNOWLEDGEMENT AND CONSENT OF OWNER

	The undersigned, having an interest in the Property, more fully described in Exhibit A, that is the subject of the foregoing Agreement, hereby consents to execution and recording of this Agreement.

THE STATE OF UTAH SCHOOL AND
INSTITUTIONAL TRUST LANDS 
ADMINISTRATION


By: 						
Name: 						
Title: 						

OWNER’S ACKNOWLEDGMENT

STATE OF UTAH	)
	:ss
COUNTY OF 	)

On the ____ day of ________________, 2023, personally appeared before me __________________________, who being by me duly sworn did say that he is the __________________ of The State of Utah School And Institutional Trust Lands Administration and has the authority to sign for said agency and is the signer of the above instrument, who duly acknowledged that he executed the same.
Given under my hand and seal this _____ day of _______________ 2023.
	
					
	Notary Public
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Exhibit A
Legal Description of the Property
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Exhibit B
PD Plan

[see attached]
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