


[bookmark: _Hlk91748948][image: New Logo]IVINS CITY

COUNCIL MEETING

*AMENDED AGENDA

March 2, 2023


Mayor Chris Hart
City Council Members
Lance Anderson
Jenny Johnson
Dennis Mehr
Adel Murphy
Mike Scott

City Manager/Attorney:
Dale Coulam






Page 1 of 2
[bookmark: _Hlk91763509]The Ivins City Council will hold a regular meeting in the City Council Chambers, 85 N. Main St., Ivins, UT, on Thursday, March 2, 2023.  The meeting will begin at 5:30 P.M.

NOTICE: This meeting will be held in person and electronically.  You may watch the live audio and video feed by going to www.ivins.com under “Upcoming Events”.  When the meeting is live, it will reflect “In Progress” – click on the “In Progress” link to watch the meeting live.  The Mayor and/or City Council Members may attend via telephone conference if they are unable to attend in person.  The anchor location will be the Ivins City Council chambers located at 85 North Main Street, Ivins City, Utah 84738. 

Note: The order of items discussed on this amended agenda is subject to change.

1) WELCOME AND CALL TO ORDER
1. Acknowledgement of Quorum
1. Flag Salute
1. Invocation
1. Disclosures

2) REPORTS, PRESENTATIONS AND APPOINTMENTS
A. Concept Plan Report for the Arava Subdivision, located at approximately 200 North and 500 East Kamas-Outback, LLC-Owner. Tim Anderson-Applicant




B. Concept Plan Report for Black Desert Resort Boardwalk Village, located at approximately Snow Canyon Parkway and East Black Desert Drive Enlaw, LLC-Owner. Stephenie Nast-Applicant




C. Concept Plan Report for Movara Villas Amended and Extended Final Plat, located at approximately 290 Fitness Way Movara Fitness, LLC-Owner. Cameron Kelsch-Applicant




D. Department Reports: Parks and Recreation; Public Safety




E. Planning Commission Report

3) CITIZEN REQUEST FOR FUTURE AGENDA ITEMS REGARDING ORDINANCES, POLICIES OR OTHER LEGISLATIVE ITEMS
Any person wishing to bring a legislative item not otherwise on the Agenda to the attention of the Mayor and City Council may address the City Council at this point by stepping to the microphone and giving their name and address for the record. Citizen Request for Future Agenda Item forms should be filled out in advance and given to the City Recorder.  Remarks should be limited to no more than two minutes, unless the Governing Body allocates additional time.  The Mayor and City Council will take no action this evening.


4) PUBLIC HEARING AND ACTION ITEMS - NONE

5) DISCUSSION AND POTENTIAL ACTION ITEMS
A. [bookmark: _Hlk118969896]*Discussion to confirm that Ivins City desires to continue with the Interlocal Agreement with Santa Clara regarding Fire and EMS
B. *Continued discussion and approval regarding Ivins City increasing funding for the Old Highway 91 project and consider possible changes to project scope
C. Continued discussion to approve an agreement between William Roberts and Ivins City


D. Discuss and consider approval of sewer easement abandonment in Santa Clara for Solace SC, LLC




E. Discuss and consider approval of a Franchise Renewal Agreement between Ivins City and TDS Broadband Service, LLC


F. Discussion regarding the Water Talk About held at Rocky Vista University on February 22, 2023

6)	CONSENT AGENDA
A. Approval of City Council Meeting Minutes for February 16, 2023



7)	CONSENT AGENDA ITEMS FOR DISCUSSION

8)	REPORTS
1. Council
1. Mayor
1. City Manager/Attorney Dale Coulam
1. Items to be placed on future agendas

9)	CLOSED MEETING

10)	ADJOURNMENT

Reasonable accommodation: Ivins City will make efforts to provide reasonable accommodation to disabled members of the public in accessing City programs. Please contact the City Recorder at least 24 hours in advance if you have special needs.
I hereby certify that I have posted copies of the amended agenda in the following public and conspicuous places on March 1, 2023.  Ivins City Hall, the Ivins Post Office, SCI Center Street Fire Station, Ivins City UNITY Park and Ivins City Animal Shelter.  I have also sent a copy of this agenda to St. George News and posted it on the Utah Public Notice website.



Kari Jimenez, MMC
City Recorder
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Arava Staff Report.pdf
Ivins City Staff Report
City Council Meeting 3/2/23

Agenda Item: Concept Plan Report for the Arava subdivision, located at approximately 200 North and
500 East. Kamas-Outback, LLC-Owner. Tim Anderson and Kirton McConkie-Applicants.

Submitted by: Mike Haycock, Building & Zoning Administrator

Recommended Action: No action is required for concept plans. This is an informational report only.

PURPOSE OF THE CONCEPT PLAN: A Concept Plan is the initial application to begin the
subdivision process. Its purpose is to show Staff, the Planning Commission and City Council where the
subject property is located and what the owner/developer is proposing. This is an opportunity for Staff to
give some initial feedback to the owner/developer before they incur the costs of submitting a more
detailed plan that is required for a Preliminary Plan application.

DISCUSSION: The Arava subdivision consists of a total of 21 lots on 9.5 acres. The land use is RMU
(Resort Mixed-Use). The property is zoned RE-12.5 (Residential Estates, minimum lot size 12,500 sq
ft). The Zoning Administrator determined that the application was complete and met the required zoning
against the existing land use. Staff gave guidance on what is required for the Preliminary Plan. TRC
reviewed the application on 2/21/23 and identified storm drain relocation and detention and storm drain
overland flow for emergency flows, along with road widths to be detailed in the Preliminary Plan. They
recommended the developer refer to all aspects of the General Plan in their design process. Planning
Commission reported on this concept plan on 2/28/23.

SUPPORT MATERIALS:
e Application
¢ County Map
* Concept Plan/Vicinity map

Respectfully Submitted:

Mike Haycock, Building & Zoning Administrator

Content Review: %/ /#j é:— -

Dale Coulam, City Manager
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Arava Concept Plan Application.pdf
T‘ p Rec'd By:
IVINS CI Filing Fee:  § mg'b
Receipt #:
_ B Date: l l 'b' ﬂ
55N Minn S, [Bne at7 o Code: 403
] ‘—I\}%i«:\’is-t\nolo:ﬁf‘g L_'\:to;j'—s‘!.ﬁv " C/V’ 3)\2}"'\/

WWWIVIELS Som

CONCEPT PLAN APPLICATION

Please print clearly above the line.
If the application and checklist are not complete, the application will be returned to
the applicant.

Fee: S500 + S12 per lot
The Arava. LI.C

The Arava ¢/o Timothy Anderson. Kirton McConkie
Subdivision Name Applicant/Agent
81-1110028 - _ M tan_d_t:rson akmclaw.com
Tax ID Phone §
ordin L, '%cé (435‘)<sco lg
Kamas-Outback. LLC _ 200 North 500 East ey
Propem Owner Address of qubjeu property
1600 Ponce de Leon Blvd., Suite 1208
Coral Gables. Florida 33134 9.5 21 RE 12.5
Address of Property Owner Acreage Lots Zone
APPLICANT AFFIDAVIT

1, Yife Tien, Manager, docs hereby say that | am the owner/agent of the subject property of this
application. The statements, information, exhibits and any and all plans herein or attached or submitted
present the intentions of the applicant and are in all respects true and correct to the best of my knowledge
and belief. I do hereby agree to pay all adopted and customary fees of Ivins City relating to this

application.

_Signatifre of applicant: Yife Tien, Manager

Kamas-Outhagk, LLC %;‘ __é ’21) 'Z/} B
1 ate

Signétur€ of property owner: Yife Tien,
_Manager, Kamas-Outback, LLC
Date received:

Applicaii(;;l complete:_

uildhi"gin#?uoning Administrator  Date l 1 -

Lomgept Plan Apphication - 10 Farm 7002 [2008-12-15] Mg 1 o' |

Signaturcd’o
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Arava Concept Plan 24X36.pdf
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Black Desert Boardwalk Village Staff Report.pdf
Ivins City Staff Report
City Council Meeting 3/2/23
Agenda Item: Concept Plan Report for Black Desert Resort Boardwalk Village, located at

approximately Snow Canyon Parkway and East Black Desert Drive. Enlaw, LLC-Owner. Stephenie
Nast-Applicant.

Submitted by: Mike Haycock, Building & Zoning Administrator

Recommended Action: No action is required for concept plans. This is an informational report only.

PURPOSE OF THE CONCEPT PLAN: A Concept Plan is the initial application to begin the
subdivision process. Its purpose is to show Staff, the Planning Commission and City Council where the
subject property is located and what the owner/developer is proposing. This is an opportunity for Staff to
give some initial feedback to the owner/developer before they incur the costs of submitting a more
detailed plan that is required for a Preliminary Plan application.

DISCUSSION: The Black Desert Resort Boardwalk Village subdivision consists of a total of 1 lot on
16.7 acres. The land use is RMU (Resort Mixed Use). The property is zoned RC (Resort Commercial).
The Zoning Administrator determined that the application was complete and met the required zoning
against the existing land use. Staff gave guidance on what is required for the Preliminary Plan. TRC
reviewed the application on 2/21/23 and identified walls, trails landscaping, lighting, the bridge and bus
turnouts, discussion on roundabout and restriping to have detailed on the Preliminary Plan. They
recommended the developer refer to all aspects of the General Plan in their design process. Planning
Commission reported on this concept plan on 2/28/23.

SUPPORT MATERIALS:
¢ Application
s County Map
e Concept Plan/Vicinity map

Respectfully Submitted: /A) i}lﬂﬂ'

Mike Haycotk, Building & Zoning Administrator

/ : . _
Content Review: M % e

Dale Coulam, City Manager
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Boardwalk Village Concept Plan Application.pdf
7~ N

IVINS CITY ecre 3 SR

Filing Fee:

Receipt #:
Date: Z’J 1’-}13 5

85 N. Main St. |vins, LI T 84738 Code: 403

Tel 435-628-0606 FaxA35-674-5486

www.ivins.com

CONCEPT PLAN APPLICATION

Please print clearly above the line.
If the application and checklist are not complete, the application will be returned to

the applicant.

Fee: $500 + $12 per lot

Black Desert Boardwalk Village &u)}?{znfd Mast
Subdivision Name Applicant/Agent

[-6-2-4-143-BD] W18 433 (p9a"

Tax ID Phone Fax
Enlaws L1E Snow Canyon Pkwy & E Black Desert Dr
Property Owner Address of subject property
150 W Clnyon Crest A

PARine (T SHUCO 16.7 1 RC

Address of Property Owner Acreage Lots Zone

APPLICANT AFFIDAVIT
I,S'l?f)"tnl € i\)GlSJ“ , do hereby say that [ am the owner/agent of the subject property of
this application. The statements, information, exhibits and any and all plans herein or attached or
submitted present the intentions of the applicant and are in all respects true and correct to the best of my
knowledge and belief. I do hereby agree to pay all adopted and customary fees of Ivins City relating to this

application.
Az/g//wm S o shsloz

Sign o%q)licant , Date
%C W r— dlisloz

Signature of property owner—{_ Date

Date received: Application complete:

_ _ %;[»fa_-'A_ o A . 000
Signatute of Building afid Zoning Administrator  Date

Concept Plan Application - IC Form 7002 [2008-12-15) Page | of |
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Boardwalk Village Concept Plan.pdf
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Movara Villas Staff Report.pdf
Ivins City Staff Report
City Council Meeting 3/2/23

Agenda Item: Concept Plan Report for Movara Villas Amended and Extended, located at
approximately 290 Fitness Way. Movara Fitness, LL.C-Owner. Cameron Kelsch-Applicant.

Submitted by: Mike Haycock, Building & Zoning Administrator

Recommended Action: No action is required for concept plans, This is an informational report only.

PURPOSE OF THE CONCEPT PLAN: A Concept Plan is the initial application to begin the
subdivision process. Its purpose is to show Staff, the Planning Commission and City Council where the
subject property is located and what the owner/developer is proposing. This is an opportunity for Staff to
give some initial feedback to the owner/developer before they incur the costs of submitting a more
detailed plan that is required for a Preliminary Plan application.

DISCUSSION: Movara Villas consists of a total of 20 units on 1.75 acres. They are requesting to add a
unit for a total of 21 units. The land use is Community Commercial, Community Professional and
Community Resort. The property is zoned MU (Mixed-Use) RM (Residential Multi-Family) and C-1
(Commercial). The Zoning Administrator determined that the application was complete and met the
required zoning against the existing land use. Staff gave guidance on what is required for the
Preliminary Plan. TRC reviewed the application on 2/21/23 and identified the shared parking agreement,
and sprinklered buildings. They recommended the developer refer to the General Plan in their design
process. Planning Commission reported on 2/28/23.

SUPPORT MATERIALS:
e Application
e County Map

¢ Concept Plan/Vicinity map
Respectfully Submitted: ﬂ %,

Mike Haycock: Building & Zoning Administrator

Content Review: / ‘Z‘;ﬁ/f 4,4?5;’——

Dafe Coulam, City Manager
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Movara Villas Amended and Extended Concept Plan Application.pdf
Rec’d By: (/NJ

Filing Fee: § 912
Receipt#: 1938 30
Date: 2‘{'_1{ ,! 2, 5

55 N. Main St. lvins, LT 84738 Code: 403
Tel. 435-628-0606 Fax435-674-5486

wWWWw.ivins.com

IVINS CITY e

CONCEPT PLAN APPLICATION

Please print clearly above the line.
If the application and checklist are not complete, the application will be returned to
the applicant.

Fee: $500 + $12 per lot
Hiovara viiias

Camerom =Aelsch

Subdivision Name Applicant/Agent
ComroN AREA, OF MOVABA Y1LAS

. [/-58B-5¢8) Y35- Bo2-// L&
Tax ID Phone Fax
Iovmn.  Fifness LLC 290 Fitmess J(/&g{
Property Owner Address of sub_]ect property

290 _Fitness Wy /75 2/ MU~ Rt -C-/
Address of Property Owner Acreage Lots Zone
APPLICANT AFFIDAVIT

I, CAMERON KELSCH ,do hereby say that I am the owner/agent of the subject property of
this application. The statements, information, exhibits and any and all plans herein or attached or
submitted present the intentions of the applicant and are in all respects true and correct to the best of my

kno Iedgz}nd belief. I do ‘ agree to pay all adopted and customary fees of Ivins City relating to this

plication

,2// (/2223

Date

2/ ‘// S

Date

Date recejved: Application complete:

Y Mpr , Al1Y[23

Signature‘i)‘f Building and Zoning Administrator Date

Concept Plan Application - IC Form 7002 [2008-12-15] Page 1 of 1
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Boardwalk Village Concept Plan.pdf
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Parks and Rec Staff Report to council March 2 2023.pdf
Ivins City Parks & Recreation
Staff Report March 2, 2023

Youth Basketball —  Our 20" year has gone well and will finish tonight. Sarah did a great job, and usual.
Coming events if all goes well!

Baseball Registration

2023 Ivins T-Ball (ages 5&6) and Rookie (coach pitch — ages 7&8) registration opens March 1, 2023 online at
ivins.com and in person at City Hall! More information at ivins.com.

Age for each division is determined by the child’s age on July 1st. For example: If your child turns 5 before July
1%t they are old enough to play T-ball. If a child turns 7 before July 1st, they must play Rookie.

The Red Mountain 55k, 30k and Dirty Hurty Half Marathon Trail Run — March 4, 2023 —6:30 a.m.
To register and for more information go to http://www.redmountain50k.com

2023 Hog and Jog 5k Fun Run

Saturday, April 8, 2023 at 8:00 a.m.

Come out to the 8th Annual Hog and Jog Family Fun Run and join in the Festivities. With music on the course
and Hog and Jog Selfie Stations, you’ll be able to celebrate and run at the same time!

We are excited to announce that Tan’s Treats will once again be our Charity for 2023!

Register at http://www.hogandjog5k.com/

2023 Easter Eqg Hunt

Easter Egg Hunt - Saturday, April 8, 2023 at 9:00 a.m. after the Hog & Jog 5k at UNITY Park (200 W 400 S)
on the large baseball/soccer field. All participants must provide their own Easter Basket.

The divisions for this year will be:

Division 1 - 4 years old and Under

Children in Division 1 must have the ability to walk and pick up eggs without assistance from parents; however,
one parent may be in the hunting area with their child to give guidance and direction.

Division 2 - Ages 5, 6, 7 and 8

Division 3 - Ages 9, 10, 11 and 12 No parents will be allowed to help in Divisions 2 and 3!

Geology Lecture
Wednesday March 29" at 7pm at lvins City Hall (85 N Main)

THE GEOLOGICAL HISTORY OF THE PINE VALLEY MOUNTAINS

If you've ever wondered about the origin of the Pine Valley Mountains (PVMs) then this is the presentation for
you. Geologist, Marc Deshowitz will discuss the geologic history of our region and explain how and when the
Pine Valley Mountains formed as well as a new idea that might provide more detail about their genesis. The
PVMs are believed to be the largest feature of its kind on our planet which makes this presentation a must see
for all.

About the Presenter:

Marc is a native of the Boston area. Upon completion of his undergraduate and graduate studies in Geology, he
went to work in the energy sector for 30+ years, including five years in Research & Development. Marc and his
wife are Ivins residents and are proud grandparents to 7 grandchildren.

Register at ivins.recdesk.com (no fee) to attend in person. If you’d like to watch without attending in person,
find the YouTube link under ivins.recdesk.com under News or Programs.



http://www.redmountain50k.com/



Bingo in the Park

It’s not spring without Bingo in the Park!

Ivins City Park West Pavilion

Tuesdays/Thursdays from April 4" — April 27t

5pm-5:45pm

Regular prize bingo from 5-5:30pm and special grand prize round from 5:30-5:45pm!

If your business would like to donate prizes, please contact the Parks and Recreation Dept.

Community Yard Sale

% IVINS CITY
SECOND ANNUAL!

COMMUNITY YARD SALE

Come find some treasures!

SATURDAY APRIL 15
9AM-12PM
IVINS CITY HALL

WEST PARKING LOT
85 N MAIN ST

Sign up to sell your stuff at the yard sale!

Registration opens for:

Ivins City non-lvins City
residents residents
on February 1 on March 1

Register online at
ivins.recdesk.com

$5 registration fee

Wreaths Across America Program

Join the Ivins Community Supporting Wreaths Across America committee! Our upcoming meeting will be
Wednesday March 15th at 6PM in the Council Chambers. We will be filling some empty council seats, working
on our 2023 goals, and planning for December 16" 2023 Wreaths Across America program.

Concert in the Park

We’re looking for talent to hold a concert at Ivins City Park this upcoming May!

If you are ready to bring your musical act to the stage, contact the Parks and Recreation Department at 435-634-
7719 or snash@ivins.com

Sand Hollow Aguatic Center

Ivins City has an inter-local agreement with the City of St. George that allows lvins residents to use the Sand
Hollow Aquatic Center for the resident rate. This is a great facility that offers year-round water fun and fitness.
There is a leisure pool for fun and a lap pool for fitness, they offer swimming lessons and a variety of special
events throughout the year. Sand Hollow Aquatic Center is a wonderful facility and we encourage you to take
advantage of the opportunity to use it! 1144 Lava Flow Drive, St. George - 627-4585

Be sure to follow our Facebook page, Ivins City Parks and Recreation — Public Works for more updates and
excitement!



mailto:snash@ivins.com



Cemetery — We had 1 burial in the month of February and one disinterment

Staff has continued to work on their regular landscape and other areas as well as working on the new cemetery
section and hosting two soccer tournaments.

Vandalism — Better than last month
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SCIPD February 2023 City Council Report.pdf
Public Safety Department
February 2023 City Council Staff Report

POLICE

Officer Pikyavit responded to a local gas station on a suspect wanted for attempted homicide.
Several officers responded and negotiated with the suspect, and the suspect was apprehended and
taken to jail.

Officer Pondoyo presented a safety discussion to approximately 30 children and parents. The
topics included safety and awareness walking to and from school, bicycle safety, the "see
something, say something" method, and stranger awareness and safety.

This past month, officers responded to 359 incidents; issued 277 citations and warnings, with
123 offenses related to speeding, four traffic accidents, 25 adult/juvenile arrests, two property
crimes, seven drug-related incidents, and ten K9 deployments with Copper.

Several officers were invited to participate in County Kids "Community Helpers" annual event.
They were able to educate and give swag bags to approximately 50 children. The officers
showcased some tactical equipment, the department drone, and K9 Copper and handler Officer
Hall.

The victim advocate has assisted twelve victims this month, including eight children and four

adults. The incidents include assaults, stalking, CANRS (child abuse), and protective order
assistance.

ANIMAL CONTROL

The Santa Clara-lvins Animal Shelter has received 40 animal intakes this month. They had 12
animal owner reclaims, 13 sent to rescue, and six adopted. They are working hard to ensure all
puppies coming in and out of the Shelter are socialized.

Officers Mabe and Peterson also were invited to the Country Kids “Community Helpers” annual
event. They brought a dog, two snakes, and a bearded dragon for educational purposes. The
children enjoyed seeing the animals.
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Fire Department Update.pdf
Fire Chief Andrew Parker
Santa Clara City Manager Brock Jacobsen | Ivins City Manager Dale Coulam

SANTA CLARA - IVINS FIRE & RESCUE

2603 Santa Clara Dr. Santa Clara, UT 84765
435.673.6712 Ext. 300 | www.scifire.us

FIRE DEPARTMENT UPDATE: FEBRUARY 2023

Administration/Executive Leadership

e Staff met with Chief Kuhlmann from Hurricane Fire Regarding HB 392.
e Staff met in Layton for the annual wildland discussion.
e Staff met with a Lexipol representative regarding HB 23.
e A UOSH consultation was completed at both the Rachel and Center Street stations.
e Staff attended the SC City budget retreat.
Community Relations

e CERT members have completed their certification.
Emergency Response

e 110 calls for service.

EMS
e Crews were presented with their Life Saving Awards at a regular SC council meeting.
e Crews trained & certified several residents in CPR at the Kayenta Center.

Personnel development

Response Planning

e Our new drone was used to assess the SC river and flood control waterways up to
Gunlock Dam.
Risk Reduction

e Crews completed several controlled burn projects within SC & lvins.
Special Operations

Stations & Vehicles

e We will likely be moving to a vehicle and apparatus lease program.
Training

e Several members successfully completed their 6-month FF testing.

2603 SANTA CLARA DR. SANTA CLARA, UT 84765
435.673.6712 EXT. 300 | SCIFIRE.US





Volunteer Programs

e Engineer Merhav held an orientation for nine Fire Explorers and their parents.

AWARDS CEREMONY 2/22:

ﬁ L- L R R RSy
; W
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Citizen Request for Future Agenda Item - Thomas, Kendra.pdf
7~ N

IVINS CITY

85 N. Main St. |vins, (1T 84738
Tel. 435-628-0606

www.ivins.com

CITIZEN REQUEST FOR FUTURE AGENDA ITEMS
REGARDING ORDINANCES, POLICIES OR OTHER
LEGISLATIVE ITEMS

Any person wishing to request an item to be discussed on a
future agenda that has not already been addressed previously,
should comment at this time. This form is not for complaints or
concerns that are not legislative. Complaints and other
administrative matters should be directed to Staff. A Citizen
Request Form should be filled out in advance and given to the City
Recorder. Remarks should be limited to not more than two
minutes, unless additional time is allocated by the Governing
Body. No action will be taken by the Mayor and City Council the
evening that the item is addressed and all items will be referred to
staff for follow up and a report.

Name & Address:Tadd & Kendra Thomas 430WestOld Highway91
(Please Print)

Email & Phone No.:tie2winl@hotmail.com 801-710-47

Ordinance, Policy or Legislative Item:

Re:Widening of Old Hwy 91: Chuck informed us our round about driveway(2nd dr

may be removed. Need to be able to explain why it is vital to the safety of the pub

. Submit
IC Form 1028 2022-(1





		staff for follow up and a report: Tadd & Kendra Thomas

		undefined: 430 West Old Highway 91

		Please Print: tie2win1@hotmail.com   801-710-4763

		Ordinance Policy or Legislative Item 1: Re:Widening of Old Hwy 91: Chuck informed us our round about driveway(2nd drive) 

		Ordinance Policy or Legislative Item 2: may be removed. Need to be able to explain why it is vital to the safety of the public. 

		Submit: 
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Roberts Agreement Staff Report.pdf
Ivins City Staff Report
City Council Meeting 2/16/2023

Agenda Item: Discuss and consider approval of agreement between William and Dawn Roberts and lvins

City

Submitted by: Thomas J. Jorgensen, P.E., Assistant Public Works Director

Recommended City Council Action:
Approve agreement between William and Dawn Roberts and Ivins City.

BACKGROUND:

The City was able to obtain an agreement to acquire right of way along the north side of the old highway
along the entire length of the project except for four properties (located between 400 West and 600 West).
Initially, these four properties were not willing to give up right of way (ROW), which is why the current
plan has the trail located within the 100° ROW that city currently has control over. The intent for obtaining
additional ROW was to construct the trail in a location that is consistent with the current transportation
master plan.

Within the past month, Lance Anderson has negotiated and successfully obtained agreements from two of
the four property owners, the Roberts (adjacent to 400 West) and the King’s (closer to 600 West). The
Roberts agreement is contingent upon appraised value and City Council approval. While the King agreement
is only contingent upon appraised value. It should be noted that staff is working to obtain funds from the
COG so that there’s no cost to lvins City for purchasing the property. The Roberts agreement needs Council
approval because as part of the negotiation, the agreement reflects Ivins City agreeing to construct a fence

block wall along the property line, approximately 330’ lineal feet. The anticipated cost is approximately
$20,000.

If ROW is obtained from these two property owners, staff will work with the engineers to move the trail out
of the 100’ right of way and into the location that coincides with the city’s master plan.

FINDINGS AND ANALYSIS:
Staff is recommending that Council approve agreement with William and Dawn Roberts.

SUPPORT MATERIALS:
e Agreement between William J and Dawn L Roberts

FINANCIAL IMPACT:
$20,000 to GL 44-4071.0

o
Respectfully Submitted: . W -
homa

Jorg y., Assistant Public Works Director
Content Review: i W

Dale Coulam, City Manager






MEMORANDUM OF UNDERSTANDING
BETWEEN
William J & Dawn L Roberts
AND
Ivins City

This MEMORANDUM OF UNDERSTANDING is hereby made and entered into by and
between William J & Dawn L Roberts, hereinafter referred to as Roberts, and Ivins City,
herein referred to as the City.

The purpose of this MOU is to provide the framework and identify the requirements to
acquire an easement on real property owned by Roberts.

Roberts shall:

1. Provide a recorded easement as described as the area between the future wall and
the existing right of way line for Old Highway 91.

The City shall: TS

1. Design, construct, and pay for block fence wall along the following property
lines: the property line between parcel I-SB-55-C and the parcel that the City
owns just to the south of parcel I-SB-55-C; and the easement line between parcel
[-SB-55-C and Old Highway 91 (as described in the attached Exhibit A).

2. Purchase the easement as described as the area between the future wall and the
existing right of way line for Old Highway 91 for the appraised value (as
described in Exhibit A). The appraisal has not yet been produced.

It is mutually agreed that:

1. All design and construction work shall be in conformance with the Standard
Specifications, applicable state and federal regulations, the General Plan, and
generally accepted rules and regulations.

2. This agreement is contingent upon City Council approval.

This agreement is contingent upon William Roberts approval of appraised value.

4. The City is paying for all closing costs, appraisal costs. and legal fees associated
with this agreement.

Ll

S Engineering Projects\2 1-01 Old Hwy 91 Widening\Agreements' MEMORANDUM OF UNDERSTANDING - William Roberts doc

Rev 0310640«





Memorandum of Understanding

Between Ivins City and William J & Dawn L Roberts

Page 2 of 2

IN WITNESS WHEREOF, the parties hereto have executed this agreement as of the last

written date below.

Ivins City
Dale Coulam, City Manager

Date

Ivins City
Charles Gillette, City Engineer

Date

William J & Dawn L Roberts
William Roberts

el

242023

Date
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Solace Ph 1 Sewer Ease Aban Ivins 00520153 022123 mje.pdf
WHEN RECORDED, RETURN TO:
Solace SC, LLC

1871 W. Canyon View Dr.

St. George, UT 84770

Affecting Parcel Nos.
SC-6-2-9-4402, SC-6-2-3-3302

TERMINATION OF EASEMENT BY RELEASE

THIS TERMINATION OF EASEMENT BY RELEASE (“Release”) is made and
entered into as of the __ day of March, 2023, by and between lvins City, a municipality and
political subdivision of the State of Utah (“Releasor”) and Solace SC, LLC, a Utah limited
liability company (“Releasee™).

WHEREAS, on or around January 9, 1996, Releasee’s predecessor-in-interest granted to
Releasor that certain Sewer Line Easement which was recorded in the office of the Washington
County Recorder on January 9, 1996, as Entry No. 00520153 in Book 0964 on Page 0855 (the
“Easement”) across certain real property in Washington County, State of Utah, more particularly
described on Exhibit A attached hereto and incorporated herein by this reference.

NOW, THEREFORE, for and inconsideration of Ten and No/100 Dollar ($10.00) and for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, Releasor does, by this instrument, release to Releasee the Easement, it being the
express intention of the parties to terminate the Easement.

[Signature and Acknowledgement Page Follows]





IN WITNESS WHEREOF, Releasor has executed this Release as of the __ day of
March, 2023.

RELEASOR

IVINS CITY,
a municipality and political subdivision of the State of Utah

By:
Mayor, Chris Hart
APPROVED AS TO FORM ATTEST
By: By:

City Attorney, Dale Coulam City Recorder, Kari Jimenez

STATE OF UTAH )
8
COUNTY OF WASHINGTON )
On this ___ day of March, 2023, personally appeared before me Mayor Chris Hart, the
authorized signer of Ivins City, whose identity is personally know to me, to be the person who

executed the Termination of Easement by Release on behalf of Ivins City, and who duly
acknowledged to me that he executed the same for the purposes therein stated.

Witness my hand and official seal.

(Notary Public) (Seal)
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Solace Ex A to Sewer Ease Aban 00520153.pdf
ROSENBERG ASSOCIATES”

CIVIL ENGINEERS

LAND SURVEYORS

Exhibit “A”

Beginning at a point on the easterly line of Bella Sol at Santa Clara Phase 8, said point being
North 00°45'58" East 772.93 feet along the section line and West 42.58 feet from the Northwest
Corner of Section 9, Township 42 South, Range 16 West, Salt Lake Base & Meridian, and running;

thence South 48°02'16" East 40.37 feet;
thence South 53°47'46" East 307.25 feet;
thence South 43°20'21" West 225.12 feet;
thence South 22°48'18" East 224.59 feet;
thence South 31°38'55" West 254.75 feet;
thence South 34°50'54" East 229.72 feet;
thence South 06°34'34" West 196.46 feet;
thence South 26°45'32" East 255.78 feet;
thence South 85°05'54" West 21.55 feet;
thence North 26°45'32" West 253.75 feet;
thence North 06°34'34" East 194.88 feet;
thence North 34°50'54" West 235.27 feet;
thence North 31°38'55" East 257.57 feet;
thence North 22°48'18" West 227.33 feet;
thence North 43°20'21" East 215.48 feet;
thence North 53°47'46" West 285.59 feet;

thence North 48°02'16" West 23.87 feet to the southerly corner of said Bella Sol at Santa Clara

Phase 8;

thence North 00°45'58" East 26.58 feet along said easterly line to the Point of Beginning.

4938716 °
BRANDON E.
P\ AANDERsSON Iy

May 20, 2021
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Solace Sewer Line Easement - old.pdf
§§§§§> %§§§g> SEWER LINE E2§§§§§T %§§§g>
KNOW ALL MEN BY THESE PRESENTS

In consideration of One Dollar ($1.00) and other good
and<§%fluable consideratioﬁ%)paid to A. H. Gub Holding, Q§§
hetginafter referred to Grantor," by the T of Ivins, <g
inafter referred -wC): "Grantee," Gra &@) oes hereby ()
ant, transfer and conyey unto the Grantee h a temporary (1)
§\>easement with the right te erect, construc install and lay, %%
o@@} and thereafter a tual easement to u roperate, inspect, OQ@P
0(§§ repair, maintal replace or expap Ssewer facilities,0(§§
§%§§ including but imited to sewer co ion lines, steel o
() concrete stru fes, under and al any portion of t
<§> property des ed herein which mQ§§ e owned by Grantop§§§
%§> Washington§33 nty, State of Utah.

The temporary easement shall be 50 feet in width during
the period of construction, and upon completion, the
perpetual easement shall be 20 feet in width, the centerline

of b@%h the temporary and petual easements is ggfcribed in QQ%
(f%g%? t "a", attached hengg and incorporated in by this (g
gl%n good repair (i)

e of the surface %§§§

h its purposes as

rence. ()
Grantee agrees%fg;%aintain the easem

sc that Grantor ca ntinue to make such

of sald easemen does not interfere O@;
described hereifyyand in such a manne t no damage resultgy
to the adjac land of Grantor. antor shall provi

reasonable i ss5 and egress to angigyom said right—of—wa¥§%

%§> The b fits of this easemen hall inure to the bheé
of Grantee, or any municipal successor thereof, but shall not
inure to or be for the benefit of any private assignee of

Grantee.
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o\© <, 0 @
Q& IN WITNES %IEREOF the Grantor caused its corpora
@ name and sea@ be hereunto affi by its duly author

@@ . cofficers ¢ day of ‘ , 19958
st: A. H Gubler Holdlng
( aL, /\5_.0,-\_.__; By
% Secretar)% (M/*/’vm‘—‘r‘— %

% Q President
\Cﬁ: PORATE SEAL) \@ \@@ \@@

£,

g%\@} STATE OF UTAH \© ) g%\@ 0@
@ COUNTY OF( 4/& Z/Zﬁ}-) O ©
@@ @ day of .... A f2- %

el

personally ppeared before me

say, each for himself, that he, the said
is éhe president, and he, the said

is e secretary of A. H. bler Holdlng and t -‘-%I w1th1n

@ oregoing J.nstrum# as signed in b 91 of said
oration by autho of a e oluticn i s board of @
\@ﬁlrectorw ,&@Z’/‘ M M and ©

each duly agknowledged to me
@ that said corpora‘i%@?n executed the sam d that the seal @
@ affixed is the ko ﬁratlo
s&\ » @{x\
0 Lt LINDA GLASGOW
CY e 2 N Notary Publie
§ Bl N STATE OF UTAH

i Agate! 1
@ ;‘J Sy Comm. Expites JUN S, WW Publlc
RN 2) RNZH O

JERNACLE ST GEQRGE UT 54??’0

b e el i, of

My Commission E#cplres . Rem

Q% @Qﬁ
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Beginning -at xisting sewer manh on the Ivins outfa@g;&

line, said t being also N f331° E 1353.15
along the er section line an uth 78.40 feet fr
1

e
West 1/4 coerner of Section 9, T ship 42 South, Ran 6
West, Salt Lake Base and Meridian and running thence N
0°50’08" W 400.00 feet, more or less, to a manhole; N
0*50708" W 400.00 feet, more or less, to a manhole; N
0-5%3" W 300,00 feet, %e or less, to a man%}e; thence %
N f30" W 317.19 fgg more or less, t manhole; Q
- e S 89°38723" W_()390.02 feet, more less, to a @)
@nhole; thence § 89°{3923" W 342.26 feet, e or less, to ©

AN
0@\@
gz%\
©

manhole; thence N& 26742" W 412.26 feet, more or less, \
to a manhole; the N 17°56706™ W 35403 feet, more or ”{@?

less, to a manho. r%“thence N 28°00’25" 295.48 feet, more0©
or less, to ag@mle: thence N 5°1% " E 195.68 feetpit\
more or less, a manhole; thence X\ 36°05747" W 232.

feet, more @less, to a manhol thence N 30°24702"

26.91 feet a point which lie@Q‘ZZ':}l" E 41.7 t

along the tion from the North t corner of said Se on

9; thence N 30°24/02" E 229.25 feet, more or less, to a

manhole; thence N 24°03711" W 225.96 feet, more or less, to

a manhole; thence N 42°05/28" E, 220.30 feet, more or less,

to aymanhole; thence N 55°92/39" W 268.54 feetito a point %

i tion line Q

wh lies N 0°32706' W .89 feet along the
£ the Southwest cor of Section 4, Town 42 South, @
;i thence N ©

ge 16 West, Sal ke Base and Mer%i?
anhole; thence

*02739" W 27.88 fest, more or less, toca \
, to a manhcole; 0@

N 49°17’Q09" W 31@@3 feet, more or ]
thence N 45°58739E 359.10 feet to int which lies S ©\
. . &
@ iocn line from the

0°32706™ 0 feet along the :
West 1/4 corn of said Section 4pSthence N 45°5873g9" P
40.59 feet, @'e or less, to a ma e; thence N 27°237)F

E 400,41 %%et, more or less, a manhcle; then
21°20/30" @ 97.04 feet, more o@ess, to a manhole; the)
N 36°24736'" E 270.19 feet, more or less, to a manhole;

thence N 35°58735" E 321.65 feet, more or less, to a
manhole; thence N 52°4042" W 353.41 feet, more or less, to

a maphole; thence N 6°56/23" W 46.80 feet to a point which

1i 89°51’16" E 434 feet along the c¢ r section %

i from the West 1/4 Nner of said Secti ; thence N @Q
6127" W 166.47 £ more or less, to a@hole: thence @
15°28705" W 33 feet, more or legsy —%to a manhole;

thence N 3°29727"
manhole; thence N~
a manhole; the
to a manhole;
less, to a

140.05 - feet, no or less, to a g@\
57/53" E 438.28 f more or less, to S
31°48718" W 333, eet, more or less °\@ﬁ
nce N 0°29721" W % 7.58 feet, more o%
(Wanhole situated wifhin Mesa Vista Ro
according e official plat of re Canyon Estates,

1, Phase % records of Washing County, and the ¢ of
this descriptien.
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CABLE FRANCHISE AGREEMENT

This Cable Franchise Agreement (“Franchise”) is entered into this day of March,
2023, by and between Ivins City, Utah, a municipal corporation (hereinafter, the “City”), and TDS
Broadband Service LLC (hereinafter “Grantee”). The City and Grantee are sometimes referred to
hereinafter collectively as the “Parties.”

WHEREAS, the City wishes to grant Grantee a nonexclusive franchise to construct, install,
maintain, extend and operate a cable communications system in the Franchise Area as designated
in this Franchise;

WHEREAS, the City is a “franchising authority” in accordance with Title VI of the
Communications Act (see 47 U.S.C. 8§ 522(10)) and is authorized to grant one or more
nonexclusive cable franchises pursuant to State law and federal law;

WHEREAS, Grantee has requested a cable franchise from the City to operate a Cable
System over, under, and along the Rights-of-Way within the City's jurisdiction, in accordance
with Title VI of the Communications Act (see 47 U.S.C. 8 521, et seq.);

WHEREAS, the City has identified the future cable-related needs and interests of the City
and its citizens, and has determined that Grantee's plans for operating and maintaining its Cable
System are adequate; and

WHEREAS, the public has had adequate notice of this proposed Franchise renewal; and

WHEREAS, the City has a legitimate and necessary regulatory role in ensuring the
availability of Cable Service, the technical capability and reliability of a cable system in the
Franchise Area, and quality customer service; and

WHEREAS, diversity in Cable Service is an important policy goal and Grantee's Cable
System should offer a broad range of programming services; and

WHEREAS, flexibility to respond to changes in Subscriber interests within the Cable
Service market is important; and

NOW, THEREFORE, in consideration of the mutual promises made herein, and other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged,
the City and Grantee do hereby agree as follows:

Section 1. Definitions.

For the purposes of this Franchise, the following terms, phrases, words and their derivations
shall have the meanings given herein where capitalized. When not inconsistent with the context,
words used in the present tense include the future, words in the plural include the singular, and words
in the singular include the plural. Words otherwise not defined shall be given their common and
ordinary meaning. The word “shall” is always mandatory and not merely directory.
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“Access” includes Public, Educational and Governmental Access and means the
availability for noncommercial use by various public, educational and
governmental agencies, institutions and organizations in the community, including
the City and its designees, of a particular Channel on the Cable System to receive
and distribute Video Programming to Subscribers, including, but not limited to:

1. “Public Access” means Access where local institutions or residents
are the primary users having editorial control over programming and
services.

2. “Educational Access” means Access where Schools are the primary

users having editorial control over programming and services.

|

“Governmental Access” means Access where governmental
institutions or their designees are the primary users having editorial
control over programming and services.

“Access Channel” means Channel capacity designated for Public, Educational or
Governmental Access use, or otherwise made available to facilitate Access
programming.

“Affiliate” means any entity that owns or controls Grantee, or is owned or
controlled by Grantee, or otherwise has ownership or control in common with
Grantee.

“Bad Debt” means amounts lawfully owed by a Subscriber and accrued as revenues
on the books of Grantee but not collected after reasonable efforts by Grantee.

“Basic_Service” or “Basic Service Tier” means the lowest priced, separately
available Tier of Cable Service that includes, at minimum, the signals of local
television broadcast stations, the Access Channel and any additional Video
Programming signals or service added to the Basic Service Tier by Grantee.

“Cable Operator” means any Person or group of Persons who provides Cable
Service over a cable system and directly or through one or more affiliates owns a
significant interest in such cable system or who otherwise controls or is responsible
for, through any arrangement, the management and operation of such a cable
system.

“Cable Ordinance” means that certain Cable Television Franchise Ordinance
(Ordinance No. 2011-09) enacted by the City on November 3, 2011.

“Cable Service” means the one-way transmission to Customers of video
programming or other programming service, and Customer interaction, if any,
which is required for the selection or use of such video programming or other
programming service.
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“Cable System” or “System’ means Grantee's Facility, consisting of a set of closed
transmission paths and associated signal generation, reception, and control
equipment that is designed to provide Cable Service which includes Video
Programming and which is provided to multiple Subscribers within a community.

“Channel” means a portion of the spectrum which is used in a cable system and
which is capable of delivering a television Channel, as television Channel is defined
by federal regulations.

“City” means lvins, Utah and all territory within its existing and future corporate
limits.

“Communications Act” shall mean the Communications Act of 1934, as amended
by, among other things, the Cable Communications Policy Act of 1984, the Cable
Consumer Protection and Competition Act of 1992, and the Telecommunications
Act of 1996, as it may be further amended from time to time.

“Converter” means an electronic device that converts transmitted signals to a
frequency that permits their reception on an ordinary television receiver.

“Demarcation Point” means the physical point at which the Cable System enters
the Subscriber's home or building.

“Designated Access Provider” means the entity or entities designated by the City
to manage or co-manage Access programming and facilities. The City may be a
Designated Access Provider.

“Downstream” means carrying a transmission from the Headend to remote points
on the Cable System or to Interconnection points on the Cable System.

“Dwelling Unit” means any building, or portion thereof, that has independent living
facilities, including provisions for cooking, sanitation and sleeping, and is designed
for residential occupancy. Buildings with more than one set of facilities for cooking
are multiple unit buildings unless the additional facilities are clearly accessory.

“Facility” or “Facilities” means the component parts of the Cable System whether
owned, rented, leased or otherwise controlled by Grantee including, but not limited
to, conduit, pedestals, coaxial cable, fiber-optic cable, amplifiers, taps, power
supplies and electronics located in the Rights-of-Way.

“ECC” means the Federal Communications Commission or its lawful successor.

“Fiber Optic” means a transmission medium of optical fiber cable, along with all
associated electronics and equipment, capable of carrying Cable Service or
Institutional Network service by means of electric lightwave impulses.





u. “Franchise” means the non-exclusive right and authority to construct, maintain and
operate a Cable System through use of the Rights-of-Way in the Franchise Area
pursuant to this contractual agreement executed by the City and Grantee.

V. “Franchise Area” means the area within the jurisdictional boundaries of the City,
including any areas annexed by the City during the term of this Franchise.

W.  “Gross Revenues” means all revenues or compensation received directly or

indirectly by Grantee or its Affiliates, arising from or in connection with the
provision of Cable Services in the Franchise Area as calculated according to
“Generally Accepted Accounting Principles” (GAAP).

This definition shall be construed so as to include all Gross Revenues to the
maximum extent permitted by federal and State law, except to the extent specifically
excluded in this section, and encompasses revenues that may develop in the future, whether
or not anticipated. If a change in State or federal law or a decision of the FCC or a court of
competent jurisdiction modifies the categories of revenue available to the City for franchise
fees beyond those permitted under this definition as of the effective date, that change shall
automatically be included in the definition of Gross Revenues under this Franchise,
provided that the City imposes the same requirement upon any other similarly situated
multichannel video provider over which the City has jurisdiction and authority to impose
such fees.

1. Gross Revenue shall include but may not be limited to the following
items:

@ fees charged for Basic Service;

(b) fees charged to Subscribers for any service tier other than Basic
Service;

(© fees charged for premium Channel(s), e.g. HBO, Cinemax, or
Showtime;

(d) fees charged to Subscribers for any optional, per-channel, or per-
program services;

(e) charges for installation, additional outlets, relocation,
disconnection, reconnection, and change-in-service fees for video or
audio programming;

()] fees for downgrading any level of Cable Service  programming;
(9) fees for service calls;

(h)  fees for leasing of Channels;





Q) rental of customer equipment, including converters (e.g. set top
boxes, high definition converters, and digital video recorders) and
remote control devices;

() advertising revenue as set forth herein;

(K) revenue from the sale or lease of Access Channel(s) or Channel
capacity;

() revenue from the sale or rental of Subscriber lists;

(m)  revenues or commissions received from the carriage of home
shopping channels;

(n)  fees for any and all music services that are deemed to be a Cable
Service over a Cable System;

(o) revenue from the sale of program guides;
(p) late payment fees, including interest;

() foregone revenue that Grantee chooses not to receive in exchange for
trades, barters, services, or other items of value;

) revenue from NSF check charges;

(s) revenue received from programmers as payment for programming
content cablecast on the Cable System; and

® Franchise Fees hereunder.

Advertising commissions paid to independent third parties shall not be deducted
from advertising revenue included in Gross Revenue. Advertising revenue is based upon
the ratio of the number of Subscribers as of the last day of the period for which Gross
Revenue is being calculated to the number of Grantee's Subscribers within all areas covered
by the particular advertising source as of the last day of such period, e.g., Grantee sells two
ads: Ad "A" is broadcast nationwide; Ad "B" is broadcast only within Utah. Grantee has
one hundred (100) Subscribers in the Franchise Area, five hundred (500) Subscribers in
Utah, and one thousand (1,000) Subscribers nationwide. Gross Revenue as to the City from
Ad "A" is ten percent (10%) of Grantee's revenue therefrom. Gross Revenue as to the City
from Ad "B" is twenty percent (20%) of Grantee's revenue therefrom.

2. Notwithstanding the foregoing, Gross Revenue shall not include:
@) revenues received by any Affiliate or other Person in exchange for

supplying goods or services used by Grantee to provide Cable
Service over the Cable System;





(b)

(©)

(d)

(€)

(f)

(9)

(h)

Bad Debt, provided, however, that Bad Debt recoveries shall be
included in Gross Revenue during the period collected;

refunds, rebates or discounts made to Subscribers or other third
parties;

any revenues classified, in whole or in part, as Non-Cable Services
revenue under federal or state law including, without limitation,
revenue received from Telecommunications Services; revenue
received from Information Services, including, without limitation,
Internet Access service, electronic mail service, electronic bulletin
board service, or similar online computer services; and any other
revenues attributed by Grantee to Non-Cable Services in accordance
with FCC or state public utility regulatory commission rules,
regulations, standards or orders, provided that if any such services
are Cable Services at any future time pursuant to applicable law,
revenues derived from such services shall be included in Gross
Revenues;

payments by Subscribers for merchandise purchased from any home
shopping channel offered as part of the Cable Services; provided,
however, that commissions or other compensation paid to Grantee
by such home shopping channel for the promotion or exhibition of
products or services shall be included in Gross Revenue;

revenues from the sale of Cable Services on the Cable System to a
reseller, when the reseller pays the cable Franchise fees on the resale
of Cable Services;

any tax of general applicability imposed upon Grantee or upon
Subscribers by a city, state, federal or any other governmental entity
and required to be collected by Grantee and remitted to the taxing
entity (including, but not limited to, sales/use tax, gross receipts tax,
excise tax, utility users tax, public service tax, communication taxes
and non-cable franchise fees), provided however, as set forth above,
Franchise Fees under this Agreement are included in Gross
Revenues;

any foregone revenue which Grantee chooses not to receive in
exchange for its provision of free or reduced cost cable or other
communications services to any Person, including without
limitation, employees of Grantee and public institutions or other
institutions designated in the Franchise; provided, however, that
such foregone revenue which Grantee chooses not to receive in
exchange for trades, barters, services or other items of value shall be
included in Gross Revenue;
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Q) sales of capital assets or sales of surplus equipment;

() reimbursement by programmers of marketing costs incurred by
Grantee for the introduction of new programming pursuant to a
written marketing agreement;

(K) directory or Internet advertising revenue including, but not limited
to, yellow page, white page, banner advertisement and electronic
publishing; or

Q) any fees or charges collected from Subscribers or other third parties
for any Access Grant or retransmission consent fees.

“Headend” means a facility for signal reception and dissemination on the Cable
System, including all related equipment.

“Information Service” means the offering of a capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available
information via telecommunications, and includes electronic publishing, but does
not include any use of any such capability for the management, control, or operation
of a telecommunications system or the management of a telecommunications
service.

“Interconnect” or “Interconnection” means the linking of the Cable System or I-
Net with another cable system, communications system or I-Net, including
technical, engineering, physical, financial and other necessary components to
accomplish, complete and adequately maintain such linking, in a manner that
permits the transmission and receiving of electronic or optical signals between the
Cable System and other cable system, communications system or I-Net; or the
necessary components to accomplish, complete and adequately maintain pathways
that permit the transmission and receiving of electronic or optical signals between
locations connected to portions of the Cable System outside the Franchise Area and
those portions of the Cable System inside the Franchise Area.

“Leased Access Channel” means a Channel or portion of a Channel made available

BB.

by Grantee for programming by others for a fee in accordance with Section 612 of
the Cable Act.

“Non-Cable Service” means any service that does not constitute the provision of

CC.

Video Programming directly to multiple Subscribers in the Franchise Area
including, but not limited to, Information Service and Telecommunications Service.

“Person” means any individual, sole proprietorship, partnership, association,

DD.

corporation or other form of organization or entity.

“Right-of-Way” or “Rights-of-Way” means all public streets, roads, avenues, alleys

and highways in the City.





“School” means any public educational institution accredited by the State of Utah,
including primary and secondary Schools (K-12).

“Standard Installation” means a one hundred fifty (150) foot aerial drop or seventy-
five (75) feet of underground trench connecting to the exterior Demarcation Point
for Subscribers.

‘““State” means the State of Utah.

“Subscriber” means any Person(s) who lawfully elects to receive Cable Services

provided by Grantee by means of the Cable System.

“Telecommunications Service” means the offering of telecommunications for a fee
directly to the public, or to such classes of users as to be effectively available
directly to the public, regardless of the facilities used.

“Tier” means a category of Cable Services provided by Grantee for which a
separate rate is charged.

“Two-Way” means that the Cable System is capable of providing both Upstream

MM.

and Downstream transmissions.

“Upstream” means carrying a transmission to the Headend from remote points on
the Cable System or from Interconnection points on the Cable System.

“Video Programming” means programming provided by, or generally considered

Section 2.

A

comparable to programming provided by, cable programmers or a television
broadcast station.

Grant of Franchise.
Grant.

1. The City hereby grants to Grantee a nonexclusive authorization to make
reasonable and lawful use of the Right-of-Way within the Franchise Area
to construct, operate, maintain, reconstruct, repair and upgrade a Cable
System for the purpose of providing Cable Services. Such grant is subject
to the terms and conditions set forth in this Franchise and applicable law.
This Franchise shall constitute both a right and an obligation to provide
Cable Services and to fulfill the obligations set forth in the provisions of
this Franchise.

2. The Parties hereby incorporate by reference the terms of the Cable
Ordinance into this Franchise to the extent applicable; provided that in the
event of a conflict between the provisions of the Cable Ordinance, or any
other City codes, ordinances, resolutions, standards, procedures and
regulations and this Franchise, the parties will work to amend this
Franchise to coincide to applicable law. Subject to federal and State

8
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preemption, the material terms and conditions contained in this Franchise
may not be unilaterally altered by the City through subsequent amendment
to any ordinance, rule, regulation, resolution or other enactment of the
City, except in the lawful exercise of the City's police power. Grantee
reserves the right to challenge provisions of any ordinance, rule,
regulation, resolution or other enactment of the City that conflicts with the
rights granted by this Franchise, either now or in the future.

3. This Franchise shall not be interpreted to prevent the City from imposing
other conditions to the extent permitted by law.

4. No rights shall pass to Grantee by implication. Without limiting the
foregoing, by way of example and not limitation, this Franchise shall not
include or be a substitute for:

@) Any permit, agreement or authorization required by the City for
Right-of-Way users in connection with operations on or in the
Right-of-Way or other public property, including, by way of
example and not limitation, street cut permits; or

(b) Any permits or agreements for occupying any other property of the
City or private entities to which access is not specifically granted by
this Franchise, including, without limitation, permits and
agreements for placing devices on poles, in conduits or in or on other
structures.

5. This Franchise is intended to grant limited rights and interests only as to
those Rights of-Way in which the City has an actual interest. It is not a
warranty of title or interest in any Right-of-Way. It does not provide
Grantee with any interest in any particular location within the Right-of-
Way. This Franchise shall not be deemed to authorize Grantee to provide
service, or install cables, wires, lines or any other equipment or Facilities
upon City property other than the Right-of-Way, or upon private property
without the owner's consent, or to utilize publicly or privately owned
utility poles or conduits without a separate agreement with the owners
thereof.

Use of Rights-of-Way. Within parameters reasonably related to the City's role in
protecting the public health, safety and welfare, the City may require that Cable
System Facilities be installed at a particular time, at a specific place or in a
particular manner as a condition of access to a particular Right-of-Way and may
deny access if Grantee is not willing to comply with the City's requirements.

Term. The term of this Franchise and all rights, privileges, obligations and
restrictions pertaining thereto shall be ten (10) years from the effective date of this
Franchise.

Effective Date.
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1. This Franchise and the rights, privileges and authority granted hereunder
shall take effect and be in force from and after the effective date of this
Franchise. The effective date of this Franchise shall be March ___, 2023

2. The grant of this Franchise shall have no effect on Grantee's duty under
any prior franchise, in effect prior to the effective date of this Franchise, to
indemnify or insure the City against acts and omissions occurring during
the period that the prior franchise was in effect, nor shall it have any affect
upon liability to pay all franchise fees which were due and owed under a
prior franchise.

Additional Franchises. The City reserves the right to grant additional cable
franchises to qualified Persons for the purpose of constructing and/or operating a
cable system within the Franchise Area. In the event the City enters into a cable
franchise with any other Person other than Grantee to use the Rights-of-Way for
the purpose of constructing or operating a cable system to provide Cable Service
to all or any part of the Franchise Area in which Grantee is providing Cable
Service under the terms and conditions of this Franchise, then the parties agree
that the terms and conditions of the cable franchise, taken as a whole, should be
reasonably comparable to those contained herein for comparable situations, in
order that one grantee not be granted an unfair competitive advantage over
another. However, nothing in this provision shall be constructed in such a way as
to limit the City's authority to enter into other cable franchises that the City, in its
sole discretion, determines meet the cable related needs and interests of the
community, considering both the added risk of entry into the market and the
benefits of incumbency and the historic investment in the Cable System made by
the incumbent.

Effect of Acceptance. By accepting the Franchise, Grantee acknowledges and
accepts the City's legal right to issue and enforce the Franchise; agrees that it will
not oppose the City's intervening, to the extent it is legally entitled to do so, in any
legal or regulatory proceeding affecting the Cable System; accepts and agrees to
comply with each and every provision of this Franchise; and agrees that the
Franchise was granted pursuant to processes and procedures consistent with
applicable law.

Franchise Fees and Financial Controls.

Franchise Fees. As compensation for the use of the City's Rights-of-Way, Grantee
shall pay as a franchise fee to the City, throughout the duration of this Franchise,
an amount equal to five percent (5%) of Grantee's Gross Revenues or such greater
or lesser percentage subject to Section 3(D) below. Accrual of such franchise fees
shall commence as of the effective date of this Franchise.

Payments. Grantee's franchise fee payments to the City shall be computed
quarterly for the preceding calendar quarter ending March 31, June 30, September
30 and December 31. Each quarterly payment shall be due and payable no later
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than forty-five (45) days after said dates. Late payments shall be subject to
applicable interest.

Acceptance of Payment. No acceptance of any payment shall be construed as an
accord by the City that the amount paid is, in fact, the correct amount, nor shall
any acceptance of payments be construed as a release of any claim the City may
have for further or additional sums payable. The period of limitation for recovery
of franchise fees payable hereunder shall be six (6) years from the date on which
payment by Grantee was due.

Maximum Franchise Fee. The parties acknowledge that, at present, applicable
federal law limits the City to collection of a franchise fee of five percent (5%) of
Gross Revenues in any twelve (12) month period. In the event that at any time
during the term of this Franchise, applicable federal law authorizes an amount in
excess of or less than five percent (5%) of Gross Revenues in any twelve (12)
month period, Grantee and City shall modify the franchise fee as authorized by
applicable federal law, upon ninety (90) days written notice between the parties,
provided the City agrees that all other franchised cable companies in the
Franchise Area over which the City has jurisdiction will be treated in an
equivalent manner. To the extent any change in the maximum allowable
franchise fee under federal law is accompanied by other changes that impact
provisions of this cable franchise, such other changes shall be the subject of
negotiation to modify the agreement in accordance with such change in law.

Quarterly Franchise Fee Reports. Each payment shall be accompanied by a
written report to the City, containing an accurate statement in summarized form of
Grantee's Gross Revenues and the computation of the payment amount.

Audits. Once every three (3) years during the term of this Franchise, upon thirty
(30) days prior written notice, the City shall have the right to conduct an
independent audit of Grantee's records necessary to enforce compliance with this
Franchise and to calculate any amounts determined to be payable under this
Franchise. If Grantee cooperates in making all relevant records available upon
request, the City will in good faith attempt to complete each audit within six (6)
months, and the audit period shall not be any greater than the previous three (3)
years. In the event the audit reveals a discrepancy between amount that should
have been paid by Grantee to the City under the Franchise during the audit period
and the amount actually paid by Grantee during such period, the City shall provide
Grantee with a copy of the audit findings. Any undisputed amounts due to the City
as a result of the audit, together with interest thereon as_required by Section 3(H),
shall be paid within sixty (60) days following written notice to Grantee by the
City. If the audit shows that there has been an underpayment of franchise fees
by five percent (5%) or more for the time period covered, then Grantee shall pay
the reasonable, documented, out-of-pocket costs of the audit up to Ten
Thousand Dollars ($10,000). If the results of an audit indicate an overpayment
of franchise fees, the parties agree that any undisputed overpayment shall be
offset against future payments if applicable, within sixty (60) days.
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If Grantee disputes all or part of the audit findings, then that matter may be
referred to non-binding arbitration by either of the parties. Each party shall bear
one-half of the costs and expenses of the arbitration proceedings. The decision of
the arbitrator(s) shall be subject to judicial review at the request of either party.

Financial Records. Grantee agrees to meet with a representative of the City upon
request to review Grantee's methodology of record-keeping, financial reporting,
the computing of franchise fee obligations and other procedures, the
understanding of which the City deems necessary for reviewing reports and
records that are relevant to the enforcement of this Franchise.

Interest. In the event that any payment is not received by the City by the date due
or if an underpayment is discovered as the result of an audit, interest shall be
charged from the date due at the rate of fifteen percent (15%) per annum.

Payment on Termination. If this Franchise terminates for any reason, Grantee
shall file with the City within one hundred twenty (120) days of the date of the
termination, a financial statement by a certified public accountant, showing the
Gross Revenues received by Grantee since the end of the previous calendar year.
Within forty-five (45) days of the filing of the certified statement with the City,
Grantee shall pay any unpaid amounts as indicated. If Grantee fails to satisfy its
remaining financial obligations as required in this Franchise, the City may do so
by utilizing the funds available in any security provided by Grantee, or if there
have been franchise fee overpayments, the City shall reimburse Grantee under
these same time constraints.

Bundled Services. If Cable Services subject to the franchise fees required under
this Section 3 are provided to Subscribers in conjunction with Non-Cable
Services, such franchise fees shall be calculated only with respect to the Cable
Services, as reflected on the books and records of Grantee in accordance with
applicable federal or state laws, rules, and regulations, standards or orders.

Alternative Compensation. In the event the obligation of Grantee to compensate
the City through franchise fee payments is lawfully suspended or eliminated, in
whole or part, then Grantee shall pay to the City such other compensation as is
required by law.

Taxes. The franchise fees shall be in addition to any taxes, levies or assessments
which are now or hereafter required to be paid by businesses in general by any
law of the City, the State or the United States including, without limitation, sales,
use, utility and business and occupation taxes.

Subscribers' Bills. In no event will Grantee unlawfully evade or reduce applicable
franchise fee payments required to be made to the City due to discounted bundled
services. Customer billing shall be itemized by service(s), and Grantee shall
comply with all applicable laws regarding rates for Cable Services and all
applicable laws covering issues of cross subsidization.
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Administration and Regulation.

No Rate Discrimination. In accordance with applicable law, Grantee's rates and
charges shall be non-discriminatory.

Filing of Rates and Charges.

1. Throughout the term of this Franchise, and upon request by the City,
Grantee shall provide to the City a complete schedule of applicable rates
and charges for Cable Services provided under this Franchise.

2. On an annual basis, Grantee shall, upon request, provide a complete
schedule of current rates and charges for any and all Leased Access
Channels or portions of such Channels. The schedule shall include a
description of the price, terms and conditions established by Grantee for
Leased Access Channels.

Late Fees. If Grantee assesses any kind of fee for late payment, such fee shall
comply with applicable law. Grantee's late fee and disconnection policies and
practices shall be nondiscriminatory, and such policies and practices, and any fees
imposed pursuant to this subsection, shall apply equally in all parts of the City
without regard to the income level of the Subscribers. Any late fee shall be
allocated according to GAAP and be split across Cable Service and Non-Cable
Service proportionally.

Determination of Subscribers Located in the Franchise Area. The City shall
provide to Grantee a current map and address list of the Franchise Area. The City
agrees to update the map as necessary to incorporate any annexations and to
provide a copy of the updated map to Grantee. Grantee shall ensure that franchise
fee payments submitted to the City are attributable only to those Subscribers in
the Franchise Area.

Performance Evaluation.

1. Performance evaluation sessions may be held at any time upon request by
the City during the term of this Franchise following Grantee's repeated
failure to comply with the terms of this Franchise.

2. All evaluation sessions shall be announced at least thirty days (30) in
advance in a newspaper of general circulation in the Franchise Area.

3. Topics that may be discussed at any evaluation session include those issues
surrounding Grantee's failure to comply with the terms of the Franchise,
provided that nothing in this subsection shall be construed as requiring the
renegotiation of this Franchise or any term or provision herein and further
provided that the City may seek legal or equitable remedies without first
holding a performance evaluation session.
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During evaluations under this subsection, Grantee shall fully cooperate with
the City and shall provide such information and Franchise compliance
documents as the City may require to perform the evaluation.

Reserved Authority. The City and Grantee reserve all of their rights and authority

arising from the Communications Act and any other relevant provisions of
federal, State or local laws.

Financial and Insurance Requirements.

Indemnification.

1.

General Indemnification. Grantee shall indemnify, defend and hold the City
and its authorized agents harmless from any claim, damage, loss, liability,
cost or expense, including court and appeal costs and attorneys' fees and
expenses, arising from any casualty or death to any persons or accident to
any property or equipment arising out of, or by reason of, any construction,
excavation, operation, maintenance, reconstruction, relocation or any other
act done under this Franchise, by or for Grantee, its authorized agents, or its
employees, or by reason of any neglect or omission of Grantee, its
authorized agents or its employees. Grantee shall consult with the City
while conducting its defense of the City.

Procedures and Defense. If a claim or action arises, the City or any other
indemnified party shall tender the defense of the claim or action to Grantee
in a timely manner, which defense shall be at Grantee's expense. The City
may participate in the defense of a claim and, in any event, Grantee may not
agree to any settlement of claims financially affecting the City without the
City's written approval, which shall not be unreasonably withheld.

Duty of Defense. The fact that Grantee carries out any activities under this
Franchise through independent contractors shall not constitute an avoidance
of or defense to Grantee's duty of defense and indemnification under this
subsection.

Separate Representation. If separate representation to fully protect the
interests of both Parties is necessary, such as a conflict of interest between
the City and the counsel selected by Grantee to represent the City, Grantee
shall select other counsel not in conflict with the City.

Insurance Requirements.

1.

General Requirement. Grantee must have adequate insurance during the
entire term of this Franchise to protect the City against claims for death or
injuries to persons or damages to property or equipment which in any way
arise from or are connected with this Franchise, or involve Grantee or its
agents.
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Minimum Insurance Limits. Grantee shall maintain the following insurance
limits:

@ Commercial General Liability: $2,000,000 per occurrence,
$3,000,000 general aggregate and $1,000,000 products/completed
operations aggregate.

(b) Automobile Liability: $2,000,000 combined single limit.

(© Workers Compensation Insurance limits in accordance with State
law requirements.

(d) Excess or Umbrella Liability: $2,000,000 each occurrence and
$5,000,000 policy limit.

Endorsements.

@ Commercial General Liability insurance policies are to contain, or
be endorsed to contain, the following:

Q) Grantee's insurance coverage shall be primary insurance
with respect to the City. Any insurance, self-insurance, or
insurance pool coverage maintained by the City shall be in
excess of Grantee's insurance and shall not contribute to it.

(i) Grantee's insurance shall not be canceled or the limits
reduced, except after thirty (30) days prior written notice by
certified mail, return receipt requested, has been given to the
City.

(i)  Grantee's insurance shall name the City as an additional
insured.

(b) If the insurance is canceled or reduced in coverage, Grantee shall
provide a replacement policy.

Acceptability of Insurers. The insurance obtained by Grantee shall be
placed with insurers with a Best's rating of no less than “A VI1I” that are
authorized to insure in the State.

Verification of Coverage. Grantee shall furnish the City with signed
certificates of insurance upon acceptance of this Franchise.

No Limitation. Grantee's maintenance of insurance policies required by this
Franchise shall not be construed to limit the liability of Grantee to the
coverage provided in the insurance policies, or otherwise limit the City's
recourse to any other remedy available at law or in equity.
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If there is an uncured breach by Grantee of a material provision of this
Franchise or a pattern of repeated violations of any provision(s) of this
Franchise, then Grantee shall, upon written request, establish and provide
to the City, as security for the faithful performance by Grantee of all of the
provisions of this Franchise, an irrevocable letter of credit in the amount
of twenty thousand dollars ($20,000).

If a letter of credit is furnished pursuant to Section 5(C)(1), the letter of
credit shall then be maintained at that same amount throughout the
remaining term of this Franchise.

After the giving of notice to Grantee and expiration of any applicable cure
period, the letter of credit may be drawn upon by the City for purposes
including, but not limited to, the following:

@ Failure of Grantee to pay the City sums due under the terms of this
Franchise;

(b) Reimbursement of costs and expenses borne by the City to correct
Franchise violations not corrected by Grantee; and

(© Liquidated damages assessed against Grantee as provided in this
Franchise.

Within ten (10) days following notice that a withdrawal from the letter of
credit has occurred, Grantee shall restore the letter of credit to the full
amount required by 5(C)(1). Grantee's maintenance of the letter of credit
shall not be construed to limit the liability of Grantee to the amount of the
letter of credit or otherwise limit the City's recourse to any other remedy
available at law or in equity.

Grantee shall first appeal to the City Council for reimbursement in the
event Grantee believes that the letter of credit was drawn upon improperly.
In the event the City Council denies Grantee's appeal or fails to act on
Grantee's appeal within sixty (60) days of delivery by Grantee of a written
notice of appeal to the City, Grantee shall have the right of judicial appeal
if Grantee believes the letter of credit has not been properly drawn upon in
accordance with this Franchise.

Bond(s).
1.

Grantee shall provide a performance bond to ensure Grantee's faithful
performance of any and all of the terms and conditions of this Franchise.
The Franchise performance bond shall be in the amount of twenty-five
thousand dollars ($25,000).
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2. The City reserves the right, consistent with the City Code, to require project
specific construction bonds in addition to the bond required in 5(D)(1).

3. Grantee shall pay all premiums or costs associated with maintaining the
bond(s), and shall keep the same in full force and effect at all times during
the term of this Franchise.

4. The parties agree that Grantee's maintenance of the bond(s) shall not limit
the liability of Grantee to the amount of the bond(s) or otherwise limit the
City's recourse to any other remedy available at law or equity.

Customer Service Standards. Grantee shall comply with lawful Customer Service

Standards as provided in the Cable Ordinance as it exists on the date of adoption of this Franchise,
and as may be lawfully amended from time to time by the City thereafter. Grantee reserves the
right to challenge any Customer Service Standard that it believes is inconsistent with federal law
or the contractual rights granted in this Franchise.

Section 7.

A.
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Reports and Records.

Inspection of Records. The City shall have access to, and the right to inspect, any
books and records of Grantee that are not identified as proprietary or confidential
which are reasonably necessary to enforce Grantee's compliance with the
provisions of this Franchise that directly affect the City, at Grantee's regional office,
upon at least thirty (30) days advance notice, during normal business hours, and
without unreasonably interfering with Grantee's business operations. The City may,
in writing, request copies of any such records or books, and Grantee shall provide
such copies within thirty (30) days of the transmittal of such request. One copy of
all reports and records required under this or any other Section shall be furnished
to the City at the sole expense of Grantee. To the extent permitted by applicable
law, Grantee shall have the right to designate as “protected” or “privileged” any
reports and records produced in compliance with this section for the purpose of
protecting them from examination by the general public. Furthermore, in the event
the City receives a request under the Government Records Access and Management
Act (or similar law) to review or examine such reports or records, the City shall
notify Grantee of such request so that Grantee may take such judicial or other action
as it deems appropriate to protect such records or reports from disclosure. If any
books or records of Grantee are not kept in a regional office and not made available
in copies to the City upon written request as set forth above, and if the City
determines that an examination of such records is necessary for the enforcement of
this Franchise, then all reasonable travel expenses incurred in making such
examination shall be paid by Grantee. Such travel expenses shall not be reimbursed
by Grantee more than once per year.

Public Records. Grantee acknowledges that information submitted to the City is
subject to State public disclosure laws.

17





O

©

m

™

Section 8.

|0

Copies of Federal and State Documents. Upon written request, Grantee shall submit
to the City copies of any pleadings, applications, notifications, communications and
documents of any kind, submitted by Grantee or its Affiliates to any federal, State
or local courts, regulatory agencies and other government bodies if such documents
directly relate to the City. Grantee shall submit such documents to the City no later
than thirty (30) days after receipt of the City's request. Grantee shall not claim
confidential, privileged or proprietary rights to such_documents unless under
federal, State or local law such documents have been determined to be confidential
by a court of competent jurisdiction, or a federal or State agency.

Reports of Regulatory Violations. Grantee shall provide copies to the City of any
report, order, consent decree or other formal determination of any regulatory
agency having jurisdiction over Grantee pertaining to any alleged violation by
Grantee of any applicable rule or law of the agency regarding Grantee's provision
of Cable Service in the Franchise Area.

Map Required. Grantee shall provide to the City upon request a route map that
depicts the general location of the Cable System Facilities placed in the Rights-of-
Way in either electronic format or hard copy, at Grantee's discretion. The route map
shall identify Cable System Facilities as aerial or underground and is not required
to depict cable types, number of cables, electronic equipment and service lines to
individual Subscribers.

False Statements. Any intentional false or misleading statement or representation
in any report required by this Franchise shall be a material breach of this Franchise
and may subject Grantee to any remedy, legal or equitable, which is available to
the City under this Franchise.

Programming.

Broad Programming Categories. Grantee shall provide at least the following
initial broad categories of programming to the extent such categories are
reasonably available:

1. News, weather, sports and information;

2. Education;

3. General entertainment including movies and family oriented programming;
and
4. Government.

Deletion of Broad Programming Categories. Grantee shall not delete or so limit as
to effectively delete any broad category of programming within its control without
prior written notice to the City.
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Programming and Customer Satisfaction. During the term of this Agreement,
Grantee shall continually offer broad categories of programming sufficient to meet
the changing needs and interests of Subscribers in the City, taking into account the
costs of meeting those needs and interests, and consistent with federal law.

Parental Control Device. Upon request by any Subscriber, Grantee shall make
available a parental control or lockout device, trap or filter to enable a Subscriber
to control access to both the audio and video portions of any Channels. Grantee
shall inform its Subscribers of the availability of the lockout device at the time of
their initial subscription and periodically thereafter. Such devices, traps or filters
will be provided at no charge to the Subscriber, unless otherwise provided by
federal law.

Services for the Disabled. Grantee shall comply with the Americans With
Disabilities Act and any amendments thereto.

AcCCess.

Access Channels.

1. In order to ensure availability of public, educational and government
programming, Grantee shall continue to provide, without charge to the City,
one dedicated Access Channel on the Basic Service Tier (the “Dedicated
Access Channel”). Currently this channel is channel 22. This Dedicated
Access Channel is shared on a regional basis and currently carries
programming for the participating cities within Washington County. In
addition, Grantee shall reserve on its Basic Service Tier for the City's future
use one (1) additional dedicated Channel for Access (the “Reserve
Channel”, and together with the Dedicated Access Channel, the “Access

Channels™).

2. The Parties agree that Grantee shall retain the right to utilize the Reserve
Channel, in its sole discretion, during the term of this Franchise until such
time as the Reserve Channel is activated in accordance with the terms of
this Franchise.

3. Upon the signing of this Agreement, the City hereby notifies Grantee of its
intent to provide programming to be carried on the Dedicated Access
Channel; such notification shall constitute authorization to Grantee to
transmit such programming within and outside of the City.

4. The City may activate the Reserve Channel during the Term by providing
Grantee with written notice of the need for additional Access Channel
capacity at least one hundred twenty (120) days prior to the date it intends
to activate the Reserve Channel, demonstrated by a programming schedule
for Access programming on the existing Access Channel, as applicable,
consisting of at least forty (40) hours per week, which programming for
purposes of this calculation shall not include repeat programming generated
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per month or character-generated programming. Such written notice shall
authorize Grantee to transmit the Reserve Channel within and outside of the
City.

Grantee shall maintain all Access Channels, Interconnects and return lines
at the same or better level of technical quality and reliability as for its
commercial channels, services and Interconnects and that required by this
Franchise and all other applicable laws, rules and regulations for other
Channels, services and Interconnects. Grantee shall provide routine
maintenance and shall repair and replace all of its transmission equipment
as necessary to carry a quality signal from the Access facilities provided
under this Franchise to Subscribers.

If Grantee makes a change in its Cable System and related equipment and
Facilities, or in its signal delivery technology, which directly or indirectly
affects the signal quality or method or type of transmission of Access
programming or services, Grantee shall take all necessary technical steps,
including the acquisition of all necessary equipment, up to the point of
demarcation to ensure that the capabilities of the Access Channels and
delivery of Access programming are not diminished or adversely affected
by such change.

Grantee will use reasonable efforts to minimize the movement of the Access
Channel assignments. Grantee shall provide to the City a minimum of sixty
(60) days’ notice prior to any relocation of any Access Channel unless the
movement is required by federal law, in which case Grantee will provide
the maximum amount of notice possible.

Management of Access Channel.

1.

The City may authorize Designated Access Providers to control, operate
and manage the Access Channels. The City or its designee may formulate
rules for the operation of the Access Channels, consistent with this
Franchise. To the extent permitted by law, the City and/or the Designated
Access Providers shall have complete control over the content, scheduling,
and administration of the Access Channels and may delegate such
functions, or a portion of such functions, to an appropriate designee upon
written notice from the City to Grantee. Subject to the provisions of Section
611 of the Communications Act, Grantee shall not exercise any editorial
control over Access Channel programming.

As of the effective date of this Franchise, Grantee shall maintain all existing
return line(s) to facilitate the City's current Access connectivity to Grantee's
Headend and hubs. If the City desires to relocate or expand the return line(s)
to new location(s) over the term of this Franchise, upon one hundred twenty
(120) days written request by the City and at the City's cost for Grantee's
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reasonable time and materials, Grantee shall construct the requested return
line(s).

C. Access Grant.

1.

Annual Access Grant. Upon execution of this Franchise, Grantee shall pay
to the City an initial access grant equal to $1.00 per residential subscriber
per month (the “Access Grant”) for the first partial month of the Franchise
term. Thereafter, during the Term Grantee shall pay the Access Grant to
the City. Grantee shall pay the Annual Access Grant in quarterly
installments based on the number of video Subscribers as of the end of the
quarter. The payment shall be due 30 days after the end of the quarter. The
City may, upon written notice to Grantee, increase the amount of the
Access Grant annually based on the percentage increase in the Consumer
Price Index. As used in this provision, the Consumer Price Index shall be
based upon the 12-month un-adjusted Consumer Price Index Summary
(all items) as established by the United States Department of Labor,
Bureau of Labor Statistics. In no event shall the Access Grant exceed
$1.25 per month per residential subscriber. (Furthermore, in no event
shall the Access Grant be less than $1.00 per month per residential
subscriber. In other words, if the Consumer Price Index Summary
indicates a reduction, the Access Grant shall not be reduced.) In the event
the Franchise term ends on a date other than December 31%, the amount
of the Access Grant applicable to such year shall be pro-rated to the last
day of the Franchise term. The proceeds of the Access Grant shall be used
for Access capital expenditures as permitted by applicable law. The City,
or if applicable its Designated Access Providers, will provide to Grantee
an annual report regarding the use of such proceeds (“Capital
Expenditures Annual Report”) within sixty (60) days after the end of each
calendar year. Notwithstanding any provision to the contrary herein,
Grantee shall not challenge or seek reimbursement for Access Grant
moneys previously paid to City pursuant to this provision, and waives any
claims or rights Grantee may have to challenge or seek reimbursement for
Access Grant moneys previously paid to City, other than for the
immediately preceding year only and as specifically provided as follows:
Within thirty (30) days after the receipt of the Capital Expenditures
Report, if Grantee reasonably believes that the Capital Expenditures
Report for the preceding year only is clearly in violation of this
Agreement and with then-existing applicable law, Grantee may challenge
such expenditures by giving written notice of such challenge to City, or
its Designated Access Provider, which notice must provide specific
details of such violations and reference to Agreement and/or then-existing
applicable law provisions establishing such violations and the amount of
Access Grant moneys that apply. If it is determined that such challenged
expenditures are inappropriate, Grantee's only recourse shall be a reduced
offset to the immediately succeeding year's Access Grant in an amount
determined to be applicable to the inappropriate amount from the
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previous year's Access Grant. Notwithstanding anything to the contrary
herein, Grantee and City shall bear their own attorney fees and costs that
may be associated to any challenges pursuant to this provision.

2. Recovery of Grant Payments. To the extent permitted by applicable law,
Grantee shall be permitted to pass the cost of the Initial Access Grant and
any Annual Access Grant through to Subscribers.

General Right-of-Way Use and Construction.

Right-of-Way Meetings. Subject to receiving advance notice, Grantee will make
reasonable efforts to attend and participate in meetings of the City regarding Right-
of-Way issues that may impact the Cable System.

Joint Trenching. Grantee agrees to cooperate with others to minimize adverse
impacts on the Rights-of-Way through joint trenching and other arrangements
where technically and economically feasible.

Notice to Private Property Owners. Except in the case of an emergency involving
public safety, Grantee shall give reasonable advance notice of significant
construction work in adjacent Rights-of-Way to private property owners or tenants.

Poles and Conduits.

1. This Franchise does not grant, give or convey to Grantee the right or
privilege to install its Facilities in any manner on poles or equipment of the
City or of any other Person.

2. Grantee and the City recognize that situations may occur in the future where
the City may desire to place its own conduit and fiber optic cable in trenches
or bores opened by Grantee. Grantee agrees to cooperate with the City in
any such construction that involves trenching or boring. Grantee shall allow
the City to lay City conduit and fiber optic cable in Grantee's trenches and
bores, provided that the City and Grantee enter into a mutually acceptable
cost sharing arrangement consistent with State law. The City shall be
responsible for maintaining its respective conduit and fiber optic cable,
which is buried in Grantee's trenches and bores.

Movement of Facilities During Emergencies. During emergencies, except those
involving imminent danger to the public health, safety or welfare, the City shall
provide notice to Grantee, at a designated emergency response contact number, to
allow Grantee the opportunity to respond and remedy the problem without
disrupting Cable Service. If after providing notice, Grantee fails to timely respond,
the City may move Grantee's Facilities.

Movement of Cable System Facilities.
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Nothing in this Franchise shall prevent the City or public utilities from
constructing any public work or capital improvement. Grantee shall pay
the costs associated with any requirement of the City to relocate its Cable
System Facilities located in the Right-of-Way. Following forty-five (45)
days written notice by the City, Grantee shall remove, replace, relocate,
modify or disconnect any of its Facilities within any Right-of-Way, or on
any other property of the City, except that the City shall provide at least
ninety (90) days written notice of any major City capital improvement
project which would require the permanent removal, relocation,
replacement, modification or disconnection of Grantee's Facilities or
equipment from the Right-of-Way. If Grantee fails to complete this work
within the time prescribed and to the City's satisfaction, the City may
cause such work to be done and bill the cost of the work to Grantee.
Grantee shall remit payment to the City within thirty (30) days of receipt
of an itemized list of those costs.

If any removal, replacement, modification or disconnection of the Cable
System is required to accommodate the construction, operation or repair
of the facilities or equipment of another City franchise holder(s), Grantee
shall, after at least thirty (30) days advance written notice, take action to
effect the necessary changes requested by the responsible entity, as long
as, the other franchise holder(s) pay for Grantee's time and material costs
associated with the project and Grantee is issued a permit, if necessary,
for such work by the City.

At the request of any Person holding a valid City permit and upon
reasonable advance notice, Grantee shall remove, replace, relocate, modify
or disconnect any of its Facilities or temporarily raise, lower or remove its
Facilities as necessary to accommodate the work under the permit. Unless
the project is identified by the City as a City capital improvement project,
the cost must be paid by the permit holder, and Grantee may require the
estimated payment in advance.

Inspection of Facilities. The City may inspect any of Grantee's Facilities or

equipment within the Rights-of-Way and on other public property. If an unsafe
condition is found to exist, the City, in addition to taking any other action permitted
under applicable law, may order Grantee to make the necessary repairs and
alterations specified therein forthwith to correct the unsafe condition by a time the
City establishes. The City has the right to inspect, repair and correct the unsafe
condition if Grantee fails to do so, and to reasonably charge Grantee therefor.

Stop Work.

On notice from the City that any work is being performed contrary to the
provisions of this Franchise, or in an unsafe or dangerous manner as
reasonably determined by the City, or in violation of the terms of any
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applicable permit, laws, regulations, ordinances or standards, the work may
immediately be stopped by the City.

2. The stop work order shall:
@) Be in writing;

(b) Be given to the Person doing the work and be posted on the work
site;

(© Be sent to Grantee by overnight delivery at the address given
herein;

(d) Indicate the nature of the alleged violation or unsafe condition; and
Establish conditions under which work may be resumed.

Permits.

1. Grantee shall apply for, and obtain, all permits necessary for construction
of any of its Facilities prior to beginning work. Grantee shall pay all
applicable fees upon issuance of the requisite permits by the City.

2. As part of the permitting process, the City may impose, among other things,
such conditions as are lawful and necessary for the purpose of protecting
any structures in such Right-of-Way, proper restoration of such Right-of-
Way and structures, protection of the public and the continuity of pedestrian
or vehicular traffic.

3. In the event that emergency repairs are necessary, Grantee shall
immediately notify the City of the need for such repairs. Grantee may
initiate such emergency repairs, and shall apply for appropriate permits
within forty-eight (48) hours after resolution of the problem.

Location of Facilities. Upon the City's reasonable request, in connection with the
design of any City project, Grantee will verify the location of its underground
System within the Franchise Area by marking on the surface the location of its
underground Facilities.

Restoration of Right-of-Way and Other Public Property. If Grantee excavates,
disturbs or damages any Right-of-Way or other public property, then Grantee shall
be responsible for restoration in accordance with applicable regulations. The City
may, after providing notice to Grantee and a reasonable opportunity to cure, or
without notice where the excavation, disturbance or damage may create a risk to
public health or safety, repair, refill, restore or repave any excavation, disturbance or
damage. The cost thereof shall be paid by Grantee.

Maintenance.
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1. Grantee's Cable System shall be constructed and maintained in such manner
as not to interfere with sewers, water pipes or any other property of the City,
or with any other pipes, wires, conduits, pedestals, structures or other
facilities that may have been laid in the Right-of-Way by, or under, the City's
authority prior to Grantee's placement of Facilities.

2. Grantee shall repair, renew, change and improve its Facilities to keep them
in safe condition.

3. Grantee will maintain membership in good standing with One Call or other
similar or successor organization designated to coordinate underground
equipment locations. Grantee shall abide by the State's “Underground
Utilities” statutes as they relate to cable systems and will further comply
with local procedures relating to the one call locator service program.

Right-of-Way Vacation. If any Right-of-Way or portion thereof used by Grantee
is vacated by the City during the term of this Franchise, Grantee shall, without
delay or expense to the City, remove its Facilities from such Right-of-Way, and
restore, repair or reconstruct the Right-of-Way where such removal has occurred
or, with the approval of the City, abandon its Facilities in place. In the event of
failure, neglect or refusal of Grantee, after thirty (30) days' notice by the City, to
restore, repair or reconstruct such Right-of-Way, the City may do such work or
cause it to be done, and the reasonable cost thereof, as found and declared by the
City, shall be paid by Grantee within forty-five (45) days of receipt of an invoice
and documentation. If funds are available to any Person using the Rights-of-Way
for the purpose of deferring the costs of any of the foregoing, the City shall
reimburse the Grantee in the same manner in which other Persons affected by the
requirement are reimbursed.

Undergrounding of Cable.

1. In areas of the Franchise Area where electrical or telephone utility wiring is
aerial, Grantee may construct, operate and maintain the Cable System
aerially. Grantee shall utilize existing poles wherever possible.

2. If electric and telephone utility wiring in an area of the Franchise Area is
underground at the time of Grantee's initial construction, Grantee shall
locate its Cable System Facilities underground at no cost or expense to the
City. Excluding City capital improvement projects, if electric and telephone
utility wiring in an area of the Franchise Area is subsequently placed
underground, then Grantee shall locate its Cable System Facilities
underground at no cost or expense to the City. To the extent reasonably
practicable, Grantee shall use boring for the undergrounding of Cable across
paved streets rather than cutting the paved street.

3. In the event of forced relocations that are part of a City capital improvement
project that require conversion of overhead facilities to underground, such
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as projects that may include, but not be limited to, road widening, sidewalk
installation, or beautification, Grantee agrees to bear the costs of converting
Grantee's Cable System from an overhead System to an underground
System, unless funds for reimbursement for such conversion are generally
available for all users of affected sections of Rights-of-Way. This cost
includes the labor and materials to relocate Grantee's Cable System, but
does not include costs related to trenching, backfill, or restoration of any
Rights-of-Way within the project area as defined by project engineering
plans. . To the extent reasonably practicable, Grantee shall use boring for
the undergrounding of Cable across paved streets rather than cutting the
paved street.

In the event of a Special Improvement District (SID) project or Special
Assessment Area (“SSA”) project that requires relocation of Grantee's
Facilities to underground as part of the City's improvement to its
infrastructure, Grantee shall locate its Cable System Facilities underground
at no cost or expense to the City, unless funds for reimbursement for such
relocations are generally available for all users of affected sections of
Rights-of-Way. In the event of a requested relocation of Grantee's Facilities
as part of a private development or improvement to the City's infrastructure
not funded by the City either directly or through a grant, Grantee shall
relocate its Facilities underground provided that Grantee is reimbursed by
the private entity. If the movement is pursuant to a grant which includes
funds for reimbursement of utilities for such movement, Grantee shall be
reimbursed to the extent funds are available.

Related Cable System Facilities (such as pedestals, equipment cabinets,
etc.) must be placed in accordance with applicable City Code requirements.

Avoid Interference. In the event of interference with the public health, safety or

welfare, the City may require the removal or relocation of Grantee's lines, cables
and other appurtenances from the property in question at Grantee's expense.

Tree Trimming. Grantee may trim or prune trees in the Right-of-Way that interfere

with the System. Any such trimming or pruning will be performed using standard
practices and be in accordance with City regulations.

Standards.

1.

Grantee must comply with all federal, State and local safety requirements,
rules, regulations, laws and practices, and employ all necessary devices as
required by applicable law during construction, operation and repair of its
Cable System. By way of illustration and not limitation, Grantee must
comply with the National Electric Code, National Electrical Safety Code and
Occupational Safety and Health Administration (OSHA) Standards.
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In the maintenance and operation of its System in the Right-of-Way and
other public places, and in the course of any new construction or addition
to its Facilities, Grantee shall proceed so as to cause minimal inconvenience
to the general public.

Work of Contractors and Subcontractors. Work by contractors and subcontractors

shall be subject to the same restrictions, limitations and conditions as if the work
were performed by Grantee. Grantee shall be responsible for all work performed
by its contractors and subcontractors and others performing work on its behalf, and
shall ensure that all such work is performed in compliance with this Franchise and
other applicable law.

Cable System Design, Functionality, Technical Standards and Testing.

System Design.

1.

Grantee's Cable System shall be designed so as to include the following
requirements:

(@)

(b)

(©)

(d)

The Cable System will use a fiber to the neighborhood node
architecture or a technology and architecture providing equivalent
functionality, capacity and reliability.

Sufficient fiber to the node shall be constructed to provide
bandwidth commensurate with applicable industry standards and
consistent with applicable law.

The Cable System shall be designed to provide for Two-Way
activated capacity capable of supporting interactive services.

The Headend and any hubsite shall have continuous backup power
supplies. Each node and optical transfer node shall have minimum
four-hour backup power supplies. Such equipment shall be
constructed and maintained so as to cut in automatically upon failure
of the commercial utility power, to revert automatically to a standby
mode when alternating current power returns, and to comply with
all utility and other safety regulations to prevent the alternate power
supply from powering a “dead” utility line in order to prevent injury
to any person. All backup power supplies shall be monitored,
consistent with Grantee's internal practices and applicable law.

The foregoing requirements shall be completed in a manner that is in
accordance with all applicable laws and FCC technical standards. Grantee
may substitute another transmission material and/or modify its design
provided that the same technical benefits, reliability, functionality and
picture quality are maintained.

System Functionality.
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The Cable System shall deliver a minimum of 50 channels of analog and/or
digital programming, provided that Grantee reserves the right to use the
bandwidth in the future for other uses based on market factors.

Grantee shall retransmit all closed captioning programming received by the
Cable System so long as the closed caption signal is provided consistent
with FCC standards. All local signals received in stereo or with secondary
audio tracks (broadcast and Access) shall be retransmitted in those same
formats. In the case of AM/FM radio transmission, the above specifications,
where applicable, shall apply.

The Cable System shall have reliability consistent with applicable law and
FCC technical standards.

With respect to any interactive services provided by Grantee, Grantee shall
provide Two Way capacity sufficient to ensure reliability and quality
delivery of the particular service commensurate with applicable industry
standards and consistent with applicable law.

The technical performance of the Cable System shall meet or exceed FCC
technical quality standards regardless of the particular manner in which the
signal is transmitted by Grantee. Grantee shall comply with its internal
digital video standards unless the FCC adopts digital video standards. If the
digital video delivery on the Cable System does not comply with FCC
digital video standards according to FCC proof-of-performance tests, after
notice and opportunity to correct, the City shall have the full authority
permitted by applicable law to enforce compliance with these technical
standards.

The Cable System and equipment is and will continue to have Two-Way
active capability as required above in Section 12(A)(1).

To the extent required by applicable law and Grantee's contractual
arrangements with applicable broadcasters and programmers, equipment
shall be installed (a) at the Headend to allow Grantee to cablecast signals in
substantially the form received, without material alteration or deterioration;
and (b) so that all local signals received in stereo or with secondary audio
tracks (broadcast and Access) are retransmitted in those same formats.

Grantee shall comply with all applicable laws concerning system
compatibility with Subscribers' consumer electronics equipment. Grantee
shall provide the facilities and equipment necessary to make its services
(including its customer services) accessible to persons with disabilities in
accordance with applicable State and Federal Law. For example, Grantee
shall ensure the availability of TTY or equivalent means to permit
communication between the hearing-impaired community and Cable
System representatives.
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9.

Grantee shall take prompt corrective action if it finds that any facilities or
equipment on the Cable System do not meet FCC technical standards or do
not comply with the requirements of this Section 11.

Emergency Alert Capability.

1.

Grantee shall provide an operating Emergency Alert System (“EAS”) in
compliance with FCC standards throughout the term of this Franchise. The
City may use the EAS, under procedures established between the City and
Grantee which are consistent with Grantee's State and federal EAS
requirements, to transmit an emergency alert signal, including the ability to
override the audio and video (either full screen, or crawlers) on all Channels
throughout the City from the City's emergency operations center or other
location as may be designated by the City. Grantee shall test the EAS as
required by the FCC. Upon request, the City shall be permitted to participate
in and/or witness the EAS testing at least twice a year on a schedule formed
in consultation with Grantee. If the test indicates that the EAS is not
performing properly, Grantee shall make any necessary adjustment to the
EAS, and the EAS shall be retested.

The City shall permit only appropriately trained and authorized Persons to
operate the EAS equipment provided pursuant to this subsection.

Technical Performance. The technical performance of the Cable System shall meet

or exceed all FCC technical standards, as they may be amended from time to time,
regardless of the transmission technology utilized. The City shall have the full
authority permitted by applicable law to enforce compliance with these technical
standards.

Future System Upgrades for FCC Compliance. Grantee shall provide additional or

new facilities and equipment, and otherwise upgrade or rebuild its cable system
throughout the Franchise term as required to remain compliant with FCC standards.

Cable System Performance Testing. Grantee shall perform the following tests to

demonstrate compliance with the requirements of the Franchise:

1.

Grantee shall employ accepted industry procedures to assure the selection
of quality system components. No component shall be used if it fails to meet
manufacturer's specifications.

Continuing Tests. Grantee will provide results of any additional System
tests to the City upon written request.

System Inspections. Based upon customer complaints or for any other
reason consistent with Franchise obligations, in its reasonable discretion,
the City may inspect Grantee's Cable System, subscriber installations, and
Grantee's equipment used in the maintenance of that Cable System to
determine compliance with the Franchise Agreement, and applicable
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federal, state and local laws. The City shall provide five (5) business days
written notice to Grantee of such inspection, which need not include the
specific locations to be inspected. Grantee shall be notified in writing of
any violations found during the course of inspections. If, based on
subscriber complaints or its own investigation, the City reasonably believes
that the Cable System may not be operating in compliance with the
requirements of the Franchise, it may provide Grantee written details and
require Grantee to perform tests and to prepare a report to the City on the
results of those tests, including a report identifying any problem found and
steps taken to correct the problem. Subject to Grantee's right to dispute
such alleged violations, Grantee must bring violations of this Franchise or
applicable law into compliance or must take all reasonable and practicable
steps toward compliance within thirty (30) days of the date it receives
notice. Notwithstanding the foregoing, in the case of violations that result
in public health or safety problems Grantee shall act immediately to
remedy such violations. Inspection does not relieve Grantee of its
obligation to build in compliance with all provisions of the Franchise. This
provision is subject to any federal law limitations on the City's authority.

Provision of Cable Service.

Service Area.

1.

Service Area. Grantee shall offer Cable Service to Subscribers in the
Franchise Area as shown on Exhibit A and in accordance with this
Franchise, except: (a) for periods of Force Majeure; (b) for periods of delay
caused by the City; (c) for periods of delay resulting from Grantee's inability
to obtain authority to access Rights-of-Way; (d) in areas, developments or
buildings where Grantee cannot obtain access on reasonable terms; and (e)
in developments or buildings that Grantee is unable to provide Cable
Service using standard technical solutions.

Service Availability. Grantee shall make Cable Service available to all Dwelling

Units and may make Cable Service available to businesses within the Franchise
Area in conformance with Section 13(A) and Grantee shall not discriminate
between or among any individuals in the availability of Cable Service. Grantee
shall not deny access to Cable Services to any group of potential residential
Subscribers because of the income of the residents of the local area in which the
group resides.

Interconnection With Other Cable Systems.

1.

Interconnection with Other Systems. Grantee shall take such commercially
reasonable technical and construction steps as may be necessary to ensure
that its Cable System is capable of being interconnected with any other
contiguous cable system or open video system not owned or operated by
Grantee or an Affiliate of Grantee if such interconnection is requested by
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the City. Interconnection with other cable systems or open video systems
may be done by direct cable connection, microwave link, satellite or other
appropriate methods. The City shall not direct interconnection except
under circumstances where it can be accomplished without undue burden
or excessive costs to Subscribers. Grantee shall not be required to
interconnect with the other cable system or open video system unless the
operator of that system is willing to do so on fair and reasonable terms and
is willing to pay its own cost of installation, operation, and maintenance of
any cable plant, equipment, and facilities located within its own territory
which are required for the interconnection and the building of any cable
plant and facilities necessary to meet Grantee's system at an industry
standard interconnection point on Grantee's system.

Cooperation. The City understands that interconnection requires cooperation from
other Cable System operators. The City shall make every reasonable effort to
assist Grantee in achieving the cooperation necessary to realize interconnection.

Connection of Public Facilities. Grantee, upon request, shall provide without
charge within the Service Area, one service outlet activated for Basic Service to
each City owned or leased and occupied buildings, schools and public libraries
where such service is provided as of the Effective Date of this Franchise. In
addition, Grantee shall provide, at no cost to the City or other entity, one outlet of
Basic Service to additional owned or leased and occupied City buildings, schools
and libraries upon request; provided, however, that if it is necessary to extend
Grantee's trunk or feeder lines more than one hundred fifty (150) feet solely to
provide service to any such school or public building, the City or other
appropriate entity shall have the option either of paying Grantee's direct costs for
such extension in excess of one hundred fifty (150) feet, or of releasing Grantee
from the obligation to provide service to such building. Furthermore, Grantee
shall be permitted to recover, from any school or other public building owner
entitled to free service, the direct cost of installing, when requested to do so,
more than one outlet or concealed inside wiring, or a service outlet requiring
more than one hundred fifty (150) feet of drop cable. Notwithstanding the above,
Grantee shall not be required to serve any public building located within any area
or development where Grantee cannot obtain access on reasonable terms.

The Cable Service described herein is a voluntary initiative of Grantee. Grantee
must provide one hundred twenty (120) days’ notice of where it intends to cease
the voluntary connection of public facilities and begin charging for service
equipment, so that the City may notify grantee to suspend service or take such
other steps as may be required under applicable law.

The Cable Service provided shall not be distributed beyond the originally
installed outlet without authorization from Grantee. Such installation shall not
interfere with the operation of Grantee's Cable System. In the case of leased
facilities leased by the City for administrative functions, the recipient of service
is responsible for securing approval for appropriate right of entry suitable to the
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Grantee in its reasonable discretion. The Cable Service provided shall only be
used for lawful purposes, shall not be used for commercial purposes or to
entertain public or private groups and shall not be located in public waiting areas.
The intent of the preceding provision is to ensure access to Cable Services for the
benefit of the Grantor and educational institutions. The Grantor shall take
reasonable precautions to prevent any use of the Grantee's Cable System in any
manner that results in the inappropriate use thereof or any loss or damage to the
Cable System. To the extent not inconsistent with other provisions in this
Agreement, the Grantor shall hold the Grantee harmless from any and all liability
or claims arising out of the use of Cable Service at City facilities and educational
facilities required by this Section. For new hookups, the Grantee shall not be
required to provide an outlet to such buildings where a non-Standard Installation
is required, unless the Grantor or building owner/occupant agrees to pay the
incremental cost of any necessary Cable System extension and non-Standard
Installation. If additional outlets of Cable Service are provided to such buildings
beyond those required herein, the building owner/occupant shall pay the usual
installation and service fees associated therewith. Grantor shall notify Grantee if
the City ceases to occupy any facility or building where complimentary Cable
Service is provided.

Franchise Violations.

Non-Material Franchise Violations.

1. If the City believes that Grantee has failed to perform any nonmaterial
obligation under this Franchise, the City shall notify Grantee in writing,
stating with reasonable specificity the nature of the alleged default. Grantee
shall have thirty (30) days from the receipt of such notice to:

@ respond to the City, contesting the City's assertion that a default has
occurred, and request a meeting in accordance with Section
13(A)(2), below; or

(b) cure the default; or

(©) notify the City that Grantee cannot cure the default within thirty (30)
days, because of the nature of the default. In the event the default
cannot be cured within thirty (30) days, Grantee shall promptly take
all reasonable steps to cure the default and notify the City in writing
and in detail as to the exact steps that will be taken and the projected
completion date. In such case, the City may set a meeting in
accordance with Section 13(A)(2) below to determine whether
additional time beyond the thirty (30) days specified above is indeed
needed, and whether Grantee's proposed completion schedule and
steps are reasonable.
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If Grantee does not cure the alleged default within the cure period stated
above, or denies the default and requests a meeting in accordance with
Section 14(A)(1)(a), or the City orders a meeting in accordance with Section
14(A)(1)(c), the City shall set a meeting to investigate said issues and the
existence of the alleged default. The City shall notify Grantee of the meeting
in writing and such meeting shall take place no less than fifteen (15) days
after Grantee's receipt of notice of the meeting. At the meeting, Grantee
shall be provided an opportunity to be heard and to present evidence in its
defense.

If, after the meeting, the City determines that a default exists, Grantee and
the City may agree on a plan and schedule to cure the default. Absent such
agreement, the City shall order Grantee to correct or remedy the default or
breach within thirty (30) days or within such other reasonable timeframe,
beyond thirty (30) days as the City shall determine. In the event Grantee
does not cure the default within such time to the City's reasonable
satisfaction, the City may pursue any other legal or equitable remedy
available under this Franchise or applicable law.

B. Material Franchise Violations.

1.

The City may revoke this Franchise and rescind all rights and privileges
associated with this Franchise in the event of a material violation of this
Franchise, including:

@ If Grantee willfully fails for more than three (3) continuous days to
provide Cable Service;

(b) If Grantee attempts to practice any fraud or deceit upon the City or
Subscribers;

(©

Prior to forfeiture or termination of the Franchise, the City shall give written
notice to Grantee of its intent to revoke the Franchise. The notice shall set
forth the exact nature of the noncompliance. Grantee shall have thirty (30)
days from such notice to cure the noncompliance or object in writing and to
state its reasons for such objection and provide any explanation. In the event
the alleged noncompliance has not been cured, or the City has not received
a timely and satisfactory response from Grantee, it may then seek a
termination of the Franchise in accordance with this subsection and
applicable law.

The City Council shall conduct a public hearing to determine if revocation
of the Franchise is warranted.

@) At least thirty (30) days prior to the public hearing, the City Clerk
shall issue a public hearing notice that shall establish the issue(s) to
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be addressed in the public hearing; provide the time, date and
location of the hearing; provide that the City Council shall hear any
Persons interested therein; and provide that Grantee shall be
afforded fair opportunity for full participation, including the right to
introduce evidence, to require the production of evidence, to be
represented by counsel and to question witnesses.

(b) A verbatim transcript shall be made by a court reporter of such
proceeding and the cost shall be paid by Grantee.

(c) Within thirty (30) days after the close of the hearing, the City
Council shall issue a written decision regarding the revocation and
termination of the Franchise.

Grantee shall be bound by the City Council's decision to revoke the
Franchise unless an appeal to a court of competent jurisdiction is filed
within thirty (30) days of the date of the City Council's decision. Grantee
and the City shall be entitled to such relief as the court may deem
appropriate. In the event an appeal to a court of competent jurisdiction is
filed, the City Council’s decision to revoke shall be stayed from taking
effect until the court issues a final judgment and any appeal therefrom is
finally resolved.

Any revocation must be consistent with applicable federal laws and
regulations.

C. Termination.

1.

If this Franchise expires without renewal or extension, or is otherwise
lawfully terminated or revoked, the City may, subject to applicable law:

@ Require Grantee to maintain and operate its Cable System on a
month-to-month basis until a new cable operator is selected; or

(b) Purchase Grantee's Cable System in accordance with federal law.

If the Franchise is lawfully terminated or revoked, the City may order the
removal of the above-ground Cable System Facilities and such underground
Facilities from the City at Grantee's sole expense within a reasonable period
of time as determined by the City. In removing its plant, structures and
equipment, Grantee shall refill, at its own expense, any excavation that is
made by it and shall leave all Rights-of-Way, public places and private
property in as good a condition as that prevailing prior to Grantee's removal
of its equipment and without affecting electrical or telephone wires or
attachments. The indemnification, insurance provisions and letter of credit
(if any) shall remain in full force and effect during the period of removal,
and Grantee shall not be entitled to, and agrees not to request, compensation
of any sort therefor.
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If Grantee fails to complete any removal required by Section 13(C)(2) to
the City's satisfaction, after written notice to Grantee, the City may cause
the work to be done and Grantee shall reimburse the City for the reasonable
costs and expenses incurred within thirty (30) days after receipt of an
itemized list of the costs and expenses, or the City may recover the costs
and expenses through Grantee's security instruments if Grantee has not paid
such amount within the foregoing thirty (30) day time period. Any costs and
expenses incurred by the City regarding such removal shall include
reasonable attorneys' fees and costs and expenses for work conducted by
the City staff or its agents.

Assessment of Liguidated Damages.

1.

Because it may be difficult to calculate the harm to the City in the event of
a breach of this Franchise by Grantee, the parties agree to liquidated
damages as a reasonable estimation of the actual damages to the City. To
the extent that the City elects to assess liquidated damages as provided in
this Franchise, such damages shall be the City's sole and exclusive remedy
for such breach or violation and shall not exceed a time period of one
hundred eighty (180) days. Nothing in this subsection is intended to
preclude the City from exercising any other right or remedy with respect to
a breach that continues past the time the City stops assessing liquidated
damages for such breach. Prior to assessing any liquidated damages, the
City shall give Grantee proper written notice and a thirty (30) day right to
cure or such other time as the parties agree.

The first day for which liquidated damages may be assessed, if there has
been no cure after the end of the applicable cure period, shall be the day
of the violation.

Pursuant to the requirements outlined herein, liquidated damages shall not
exceed the following amounts: two hundred dollars ($200.00) per day for
material departure from the FCC technical performance standards; one
hundred dollars ($100.00) per day for failure to provide the Access
Channels or any equipment related thereto or funding which is required; one
hundred dollars ($100.00) per day for each material violation of the
Customer Service Standards; fifty dollars ($50.00) per day for failure to
provide reports or notices as required by this Franchise; and one hundred
dollars ($100.00) per day for any material breaches or defaults not
previously listed.

No Offset. No cost to Grantee arising from a breach or violation of the Franchise
shall be offset against any sums due the City as a tax or franchise fee regardless of
whether the combination of franchise fees, taxes and said costs exceeds five percent
(5%) of Grantee's Gross Revenues in any 12-month period unless otherwise
permitted by law.
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Section 14. Franchise Renewal. Any renewal of this Franchise shall be governed by and
comply with the provisions of Section 626 of the Communications Act, as amended, unless the
procedures or substantive protections set forth therein shall be deemed to be preempted or
superseded by the provisions of any subsequent federal or State law.

Section 15.  Franchise Transfer.

A. The Cable System and this Franchise shall not be sold, assigned, transferred, leased
or disposed of, either in whole or in part, either by involuntary sale or by voluntary
sale, merger or consolidation; nor shall title thereto, either legal or equitable, or any
right, interest or property therein pass to or vest in any Person or entity without the
prior written consent of the City, which consent shall not be unreasonably withheld.
In the event of a change in control, such consent shall not be deemed to waive any
rights of the City to subsequently enforce noncompliance issues relating to this
Franchise.

|0

Grantee shall promptly notify the City of any actual or proposed sale, change in,
transfer of or acquisition by any other party of control of Grantee. The word
“control” as used herein is not limited to majority stock ownership but includes
actual working control in whatever manner exercised. Every change, transfer or
acquisition of control of Grantee shall make this Franchise subject to cancellation
unless and until the City shall have consented in writing thereto.

1O

The parties to the sale, transfer or change in control of the Cable System shall make
a written request to the City for its approval of a sale or transfer or change in control
and furnish all information required by law.

©

The City shall act on the request within the timeframe permitted by law, provided
it has received a complete application with all information required by applicable
law. If the City fails to render a final decision on the request within such timeframe,
such request shall be deemed granted unless the requesting party and the City agree
to an extension of time.

Im

Within thirty (30) days of any transfer, sale or change in control, if approved or
deemed granted by the City, Grantee shall notify the City of such sale or transfer
of ownership or change in control. In case of a sale or transfer of ownership the
transferee shall file its written acceptance agreeing to be bound by all of the
provisions of this Franchise. In the event of a change in control, in which Grantee
is not replaced by another entity, Grantee will continue to be bound by all of the
provisions of this Franchise.

|

In reviewing a request for sale or transfer or change in control, the City may inquire
into the legal, technical and financial qualifications of the prospective controlling
party or transferee, and Grantee shall assist the City in so inquiring. The City may
condition said sale or transfer or change in control upon such terms and conditions
as permitted by applicable law. Additionally, such Person shall effect changes as
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Section 16.

promptly as practicable in the operation of the Cable System, if any changes are
necessary, to cure any violations or defaults.

Notwithstanding anything to the contrary in this subsection, the prior approval of
the City shall not be required for any sale, assignment or transfer of the Franchise
or Cable System, or any sale or transfer of ownership or change in control of the
Grantee, to an intra-company Affiliate, provided that Grantee must reasonably
notify the City in advance and the Affiliate must have the requisite legal, financial
and technical capability and agree in writing to comply with all of the provisions
of the Franchise. Further, Grantee may pledge the assets of the Cable System for
the purpose of financing without the consent of the City, provided that such pledge
of assets shall not impair or mitigate Grantee's responsibilities and capabilities to
meet all of its obligations under the provisions of this Franchise.

Notices. Throughout the term of this Franchise, each party shall maintain and file

with the other an address for the service of notices by mail. All notices shall be sent to such
respective address, and such notices shall be effective upon the date of mailing. At the effective
date of this Franchise:

Grantee's address shall be:

TDS Broadband Service LLC
525 Junction Road

Madison, W1 53717

Attn: Legal Department

The City's address shall be:

Ivins City

85 N. Main St.
Ivins, Utah 84738
Attn: City Manager

Section 17.

A.

|0

©

Miscellaneous Provisions.

Discriminatory Practices Prohibited. Throughout the term of this Franchise,
Grantee shall fully comply with all equal employment and nondiscrimination
provisions of applicable law.

Cumulative Rights. All rights and remedies given to the City and Grantee by this
Franchise shall be in addition to and cumulative with any and all other rights and
remedies now or hereafter available to the parties, at law or in equity. The exercise
of one or more rights or remedies shall not be deemed a waiver of the right to exercise
any other right or remedy.

Costs to be Borne by Grantee. Grantee shall pay for all costs of publication of this
Franchise.
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Attorneys' Fees. If any action or suit arises in connection with this Franchise
(excluding Franchise renewal proceedings), the court shall determine which party
shall be entitled to recover reasonable attorneys' fees, costs and expenses in
connection therewith, in addition to such other relief as the court may deem proper.

Binding Effect. This Franchise shall be binding upon the parties hereto, their
permitted successors and assigns.

Authority to Amend. This Franchise may be amended at any time by written
agreement between the parties.

Venue. The venue for any dispute related to this Franchise shall be in the United
States District Court for the Central District of Utah or in the Fifth Judicial District
Court in Washington County, Utah.

Governing Law. Subject to the terms of this Franchise, The City and Grantee shall
be entitled to all rights and be bound by all changes in applicable federal, State and
local laws.

Captions. The captions and headings of this Franchise are for convenience and
reference purposes only and shall not affect in any way the meaning or
interpretation of any provisions of this Franchise.

No Joint Venture. Nothing herein shall be deemed to create a joint venture or
principal-agent relationship between the parties and neither party is authorized to,
nor shall either party act toward third Persons or the public in any manner that
would indicate any such relationship with the other.

Non-Waiver. The failure of either party at any time to require performance by the
other of any provision hereof shall in no way affect the right of the party hereafter
to enforce the same, nor shall the waiver by either party of any breach of any
provision hereof be taken or held to be a waiver of any succeeding breach of such
provision, or as a waiver of the provision itself or any other provision.

Severability. If any section, subsection, paragraph or provision of this Franchise is
determined to be illegal, invalid or unconstitutional by any court or agency of
competent jurisdiction, such determination shall have no effect on the validity of
any other section, subsection, paragraph or provision of this Franchise, all of which
will remain in full force and effect for the term of the Franchise.

Force Majeure. Grantee shall not be held in default under, or in noncompliance
with, the provisions of this Franchise, nor suffer any enforcement or imposition of
damages relating to noncompliance or default, where such noncompliance or
alleged defaults occurred or were caused by circumstances reasonably beyond the
ability of Grantee to anticipate and control, including war or riots, acts of terrorism,
civil disturbances, earthquakes, floods, severe weather or other natural
catastrophes, labor stoppages or work delays caused by waiting for utility providers
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to service or monitor their utility poles to which the Cable System is attached,
declared local, State or national emergencies, or the unavailability of materials.

Time Limits Strictly Construed. Whenever this Franchise sets forth a time for any
act to be performed by Grantee or the City, such time shall be deemed to be of the
essence, and any failure of Grantee or the City to perform within the allotted time
may be considered a breach of this Franchise.

Entire Agreement. This Franchise represents the entire understanding and
agreement between the parties and supersedes all prior oral and written negotiations
and agreements between the parties with respect to the subject matter hereof.

Acceptance. After the passage and approval of this Franchise by Resolution by the
City Council and receipt by Grantee, this Franchise shall be accepted by Grantee
by filing with the City its written acceptance of all of the provisions of this
Franchise. If the acceptance is not filed, this Franchise shall then be voidable at the
discretion of the City.

[signatures follow]
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IN WITNESS WHEREOF, this Franchise is signed by the Parties this day of March, 2023.

CITY OF IVINS, UTAH

Chris Hart, Mayor

ATTEST:

Kari Jimenez, City Recorder

GRANTEE:
TDS BROADBAND SERVICE LLC
By:

Name:
Title:
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IVINS
CITY COUNCIL
MINUTES
February 16, 2023

NOTICE: This meeting was held electronically and in person. City Hall was the anchor
location for the electronic meeting. You may watch the audio and video feed by going to
www.ivins.com under “City Council”’ on the right of the home page and selecting ‘“Audio”.
1) WELCOME AND CALL TO ORDER

MAYOR AND COUNCIL: The meeting was called to order at 5:30 p.m. and announced there
was a quorum present.

All present included Mayor Hart, Council Member Scott, Council Member Mehr, Council
Member Johnson, Council Member Murphy, Council Member Anderson, and City Recorder Kari
Jimenez.

STAFF: City Manager/Attorney Dale Coulam, Director of Finance Cade Visser, Public Works
Director/City Engineer Chuck Gillette, and Building and Zoning Administrator Mike Haycock.
EXCUSED: None.

Audience: Chris Haddad, CJ Koharcheck, Sharon Gillespie, Gordon & April Beardall, Eric &
Lynn Savage, Bonnie Kline and others who did not sign in.

A. Acknowledgement of Quorum

Mayor Hart acknowledged that there was a quorum present.

B. Flag Salute

Council Member Scott led the Flag Salute

C. Invocation

Council Member Scott gave the Invocation

D. Disclosures

Council Member Anderson referred agenda items 5) D and 5)E and disclosed that he was the
applicant for those agenda items. There were no other disclosures or conflicts of interest with
items on this meeting's agenda.

2) REPORTS, PRESENTATIONS AND APPOINTMENTS

A. Arts Commission’s Annual Report

Michele Adams provided the 2022-2023 Annual Report to the Mayor and City Council. A copy
of the report and budget are available as attachments to this agenda. She reported that the Arts
Commission set goals on how the Arts Master Plan could be best implemented; made
recommendations to the City Council for appointment to the Arts Commission; appointed an
Arts Commission sub-committee to begin the Arts Master Plan review process; and made
recommendations to the City Council regarding RAP Tax applications and funding. In addition
to the duties outlined in the Annual Report, the Arts Commission accepted an assignment from
the Mayor and City Council to develop an Ivins City color template using the Munsell Book of
Color and they are working with the City Council and Building Department to better articulate
the City's desire to have a more objective method of working with future development
applications.

B. Department Reports: Building Department; Public Works/Engineering; Finance

Mike Haycock reported that the 12 month average for residential building permits is still going
down but in February that appears to be turning around and commercial building permits have
made up for that.
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Chuck Gillette provided an electronic report, a copy of which is available as an attachment to
this agenda. He reported that in January the Public Works crews main tasks were inspecting
sewer lines and manholes in preparation for cleaning and preparing the dumpster area for
dumpster days. They will also be starting street maintenance in preparation for crack

sealing. The project on Old Highway 91 began on February 6th and the contractor has been
working on underground utility work and clearing for the trail and roadway improvements. He
has received a lot of questions about moving dirt on the north side of Highway 91 and clarified
that the developer that owns the property next to the project that is being built, donated property
to the City to place the along Highway 91 and part of the donation was to dig out sand and bury
clay. The City has also received a request to start grading for the Hidden Springs RV Park and
that grading plan has been approved. Mayor Hart thanked Chuck for hosting the open house
regarding the Highway 91 project as well as providing a booth at the Transportation Expo.

Cade Visser provided an electronic report. A copy of the report is available as an attachment to
this agenda. He reported that the sales and use tax continues to out-pace the budget and
department heads are continuing to work on their budgets. The City of Santa Clara is fine-tuning
their budget on Fire and he will provide that to the Mayor and Council when it is

available. Mayor Hart indicated that he provided a list of questions to Santa Clara regarding
Fire and requested that in Cade's conversations with Santa Clara, if he would ask that those be
considered.

C. Water Supply Status Update Report

Chuck Gillette provided an updated report to the Mayor and City Council. A copy of the report
is available as an attachment to this agenda. He reported that he attended an AAC
(Administrative Advisory Committee) meeting last week. The AAC is a quarterly meeting for
City Managers, Mayors and staff from the municipalities that participate in the RWSA (Regional
Water Supply Agreement). The AAC discussed the Drought Contingency Plan and the
consultant spent a lot of time discussing how they came up with the drought monitoring
computer model. There are five (5) drought stages that are proposed from Stage 0 to Stage 4
with Stage 4 being an extreme drought with a depleted water supply. They also discussed the
number of lots that are at varying levels of approvals in each of the participating municipalities,
with the lots totaling more than 72,000. The District believes that they can supply water to all of
those lots with their action plan. See page five (5) of the updated report for more information on
the Districts action plan. Council Member Scott referred to the drought monitoring model and
that being discussed at the Talk About meeting. Chuck Gillette clarified that the Districts
General Manager, Zach Renstrom, will talk about that at the Talk About. Council Member
Scott referred to the drought stages and how they make that mandatory? He commented that for
the cities, it seemed like all of the action steps were doable and inquired if Chuck Gillette felt
that the action steps were things that the City can implement? Chuck Gillette stated yes but
indicated that if they are going to be serious about this, there will need to be enforcement. So far
communities have been very reluctant to do any enforcement on water conservation. Council
Member Scott referred to the middle column of the Water Availability and Response Stages
where municipalities are supposed to respond and inquired if those were doable; Chuck

Gillette indicated that they were.

D. Planning Commission Report

No report. There was no Planning Commission meeting this week.
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3) CITIZEN REQUEST FOR FUTURE AGENDA ITEMS REGARDING
ORDINANCES, POLICIES OR OTHER LEGISLATIVE ITEMS

None

4) PUBLIC HEARING AND ACTION ITEMS

A. Public Hearing on the Planning Commission’s recommendation on a Zone Amendment from
RE-43 (Residential Estates, minimum lot size 43,000 sq ft) to RE-12.5 (Residential Estates,
minimum lot size, 12,500 sq ft) on approximately 9.5 acres. Kamas-Outback, LL.C-

Owner. Tim Anderson and Kirton McConkie-Applicants

Mike Haycock reported that the applicant is proposing a zone amendment from RE-43

(Residential Estates, minimum lot size 43,000 sq ft) to RE-12.5 (Residential Estates, minimum

lot size 12,500 sq ft) on approximately 9.5 acres located at approximately 200 North and 500

East. The application is complete, the proposed change is in compliance with City Ordinances

and the Planning Commission held a Public Hearing in January and is recommending

approval. Mayor Hart opened the Public Hearing. Attorney Tim Anderson representing the

owner indicated that this change is very consistent with what is across and in the area. Sharon

Gillespie stated that she resides across the street in the Palisades subdivision and commented that

as a neighborhood they are very pleased to see this because the presentation made last year

greatly concerned them. It is in line with the neighborhood adjoining this property and the
entrance to this subdivision will be off of north 400 East, which will help traffic flow. They
spoke with Mr. Anderson at the Planning Commission meeting and were told that the homes are
going to be single story family homes. One major concern was the safety of the children at Vista

School. There is parking all up and down 400 East and if you add construction traffic during

school pick-up hours, that is difficult. She has witnessed illegal U-turn’s, illegal left turns from

lanes and adding construction traffic to that, along with the children at Vista School during PE
classes jogging around the block, there are safety concerns. C.J. Koharcheck had concerns with
the route of the construction traffic and whether or not they will be taking dirt down to Santa

Clara and using Puerto Drive as the transport corridor. She has made it known on numerous

occasions about what a problem that is for that street. Mayor Hart inquired if there was anyone

on Zoom wanting to comment for this Public Hearing. Cade Visser indicated that there was

not.

B. Discuss and consider approval of Ordinance No. 2023-02, an Ordinance of Ivins City, Utah,
approving a Zone Amendment from RE-43 (Residential Estates, 43,000 sq ft minimum lot
size) to RE-12.5 (Residential Estates, 12,500 sq ft minimum lot size) on approximately 9.5
acres located at 200 North and approximately 500 East

Council Member Murphy commented that this development is currently just for the top 9 acres

and not the entire 29 acre parcel. Council Member Anderson clarified that it is only zoning and

the Council would not be approving the plat that was shown. Council Member Mehr inquired

if the owner is the same owner of the property where there was a proposal made in 2022 for a

City Center? Tim Anderson indicated yes. Council Member Mehr inquired if the owner

intended to proceed with that City Center concept? Tim Anderson stated no. Council Member

Mehr inquired if they had abandoned that proposal? Tim Anderson indicated that there was no

plan to move forward with that yet. If you look at the property, it moves down towards Center

Street and exactly what they do in terms of buffering the property and making the uses there, that

remains to be seen. They have turned down a number of commercial uses already, that they

think would be incompatible for that area. At this point, the plan that they showed the Council in

2022 was to give the Council some idea of what could be done in this community for a

2023-02-16 City Council Meeting Minutes DRAFT 3






O 0o NOUL DS WN -

P D DDA DWWWWWWWWWWNNNNNNNNNNRREPERRPRRERRRRR
PWOUNRPROOLONOONTUODN WNRPROOLOXINOODTURNRWNROOLOONGOOUDNWNIERO

downtown center area but it does not sound like there is much enthusiasm for that so that is not
planned. They obviously have the right to use their property and that is fundamental but they
take input from the community seriously. Council Member Mehr referred to the Concept Plan
and inquired if they intend to build as shown. Tim Anderson stated that in the Preliminary Plat
that the Council will see, the Concept Plan is what they will see in that plat. Council Member
Mehr commented that his concern would be if a strategy is to pursue the town center concept
that was previously presented and that he was not enthusiastic about that. Lance Anderson has
been a proponent of buffering but he had an intuition that this may be a strategy to backdoor into
a concept that was presented a year ago, which would not be welcomed. Tim

Anderson clarified that whatever they would do for the use of their property, would be
something that they would want to make sure considerable interest throughout the community to
have there. That is what they showed the Council before. There are concerns about this
community in having a good solid commercial tax base and use of major throughfares for that
purpose. This property is in an interesting spot and the way it is zoned allows for certain things
but at this point, they are doing what is most acceptable and compatible for the community. If
that view changes, he encouraged the Council to let them know and they may look at that

again. Council Member Scott referred to the concept plan and committed that it looks like
shaded in below this property, is another approximate 9.5 acres for pretty much the same size
lots and inquired if that was their thinking at this point and the next step or future step would be
to continue south with more rows of housing, similar to what they are requesting tonight? Tim
Anderson indicated that when they prepare these and when you see a road on the plan of where
that road is likely to go that be put in but they are not submitting that as part of the Preliminary
Plan at this point, but logically they do not want to leave the Council in the dark as to how or
where that would likely go. Council Member Scott commented that if the City were to approve
this, the possibility is that he or someone else could build 12,500 sq ft lots. Those are smaller
lots than the lots for the existing homes to the north and to the east, which are all about 15,000 sq
ft lots but this is still better than what was in their Preliminary Plan last May. Tim

Anderson clarified that what was presented last May was not a Preliminary Plan, it was just a
concept. Council Member Scott commented that back then, the developer was looking at the
top northern-most lots, were going to be 10,000 sq ft lots then below that was proposed to be
4,500 to 10,000 sq ft lots with 33 homes, but now the City is looking at only 21 lots and based on
the plan before them, and to put it into perspective, the existing homes directly across 200 north
in the same width, there are 11 homes there and the developer would have 10 homes so the lot
sizes are very similar. Tim Anderson agreed. Council Member Anderson inquired if the Land
Use RMU (Resort-Mixed Use) can the zone of RE (Residential Estates) be used and the

zone? Dale Coulam clarified that in an RMU land use, you can use any residential zone or any
commercial zone.

MOTION: Council Member Murphy moved to approve Ordinance No. 2023-02, an
Ordinance of Ivins City, Utah, approving a Zone Amendment from RE-43 (Residential
Estates, 43,000 sq ft minimum lot size) to RE-12.5 (Residential Estates, 12,500 sq ft
minimum lot size) on approximately 9.5 acres located at 200 North and approximately 500
East

SECOND: Council Member Johnson
VOTE: The motion carried.

Council Member Scott AYE
Council Member Mehr AYE
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Council Member Johnson AYE

Council Member Murphy AYE

Council Member Anderson AYE

Roll call vote. All Council Members were present and voted in favor.

5) DISCUSSION AND POTENTIAL ACTION ITEMS

A. Discuss and consider approval of a Memorandum of Understanding regarding a Transparent
Billing Grant

Chuck Gillette reported that this relates to billing and to let people know when they are using

more water than they need to use. More information is provided on the bill as well as a portal

where residents can login and see what's going on. They can also receive notifications by text or

email, depending on how they want to set that up. The Council may want to use a certain

software for one (1) year to see how things go and then continue to use that software or switch to

another one but he recommended that City go ahead and agree to this MOU and work with

Yoppify. Mayor Hart inquired if this software is proven to save water. Chuck Gillette stated

yes. Council Member Mehr referred to "II. AUTHORITY" where it reads in part "...engage in

the activities described herein..." but he was not seeing the activities described. He did not want

to create a surveillance state in Ivins because we don't need to be watching how much time

people take to shower. Chuck Gillette clarified that this is a volunteer program to receive more

information so that people are more aware of what they are using and ultimately reduce their

water usage. Mayor Hart inquired if individuals would be forced to sign up. Chuck

Gillette stated no. Council Member Scott referred to the reference of and estimated

conservation of 6,090 acre-feet of water and inquired if that was per year? Chuck

Gillette clarified that is the number given as an annual savings. Council Member

Scott inquired if the funding was coming from State and County and not Ivins? Chuck

Gillette indicated that the City would be providing them data. Council Member

Murphy inquired if this would require residents to go into another portal to pay their

bill. Chuck Gillette stated no. Council Member Johnson inquired if the data was secure and

others would not be seeing everybody else's information, only their own? Chuck

Gillette indicated they might do something where they say in your neighborhood you use more

water than your neighbors or similar but nothing specific. Council Member Mehr inquired if

the City would need to do any upgrades to infrastructure or similar? Chuck Gillette stated that

the City may be downloading and sending them information on a monthly basis but beyond that

he did not see that. Council Member Anderson inquired who in the City would be doing

that. Chuck Gillette indicated that it would be the Public Works Department and likely Billing.

MOTION: Council Member Scott moved to approve a Memorandum of Understanding

regarding a Transparent Billing Grant

SECOND: Council Member Anderson

VOTE: The motion carried.

Council Member Scott AYE
Council Member Mehr AYE
Council Member Johnson AYE
Council Member Murphy AYE
Council Member Anderson AYE

B. Discuss and consider approval of Ivins City increasing funding for the Old Highway 91
project and consider possible changes to project scope
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Chuck Gillette reported that Ivins City has already received a $2 million earmark for this project
and it is in Ivins best interest to take that $2 million and put it into phase one (1) that is a Federal
project. If Ivins City makes phase two (2) a local project where UDOT (Utah Department of
Transportation) and the Federal government will not have to be involved, it will be quicker, with
less hurdles to jump through and cheaper to build a project that way. Council Member
Murphy inquired if phase one (1) and phase two (2) could be explained. Chuck

Gillette explained that phase one (1) is widening the road and putting in intersection
improvements from 200 East to Kwavasa Drive and then putting a trail in from 200 East all the
way to Fire Lake Park. Ivins has a road that's falling apart from 600 West to the Shivwits. The
shoulders are inadequate and it is not a safe roadway. There is a desperate need to finish the
project, and that is what the earmark was intended to help do, but Ivins does not have to spend
the earmark there. It could be spent on phase one (1) and then use the freed-up funds to do the
rest of the project with local funds. Originally this project was three (3) lanes but now they are
building what is called the two-lane section. A two-lane section is a lane in each direction, plus
bike lanes and then at the intersections, adding lanes for left and right turns. If a roundabout is
added, there wouldn't be a need for any extra lanes because those feed into the

roundabout. Chuck Gillette referred to a few maps, a copy of which are available as
attachments to this agenda. The road is a two-lane section and the trail is out further because
someday a five (5) lane section may be needed. Council Member Mehr inquired if the project
will be similar to Snow Canyon Parkway? Chuck Gillette indicated yes, with a little extra
landscape and no curbing or gutter. Instead of curb and gutter, they are using roadside

drainage. Highway 91 may potentially need to be five (5) lanes and thinking that it would be
impossible to obtain funds, Ivins could build a three (3) lane section. It would not be three (3)
lanes, but would be two (2) lanes with the third lane could be a landscape median with turning
lanes at all the intersections. There are already three (3) lanes at the intersections so adding a
third lane where there are only two (2) lanes, would just be filling in the gaps to add an extra lane
in those straightaways. Mayor Hart inquired if doing that would make the road a safer

road? Chuck Gillette stated that if the landscape median was put in, yes it would be because the
landscape median acts as a barrier between the two lanes, there is less chance of a head-on
collision and the landscaping discourages higher speeds. Additionally, right now the plan has
always been a 10-foot-wide trail but recently, the County is putting forward a design,
recommending that all trails be 12 feet wide because when bikes are passing each other, they
have five feet on each side of the lane and it is still a little bit tight and having some extra width
there would be beneficial. The project could not easily be done to accommodate a 12-foot-wide
lane, but an 11-foot-wide lane for an additional cost of $80,000, could be done. Council
Member Mehr indicated there are two classes of bikers, those being recreation, and the serious
cyclists. The cyclists are not going to use the trail. They will be in the bike lane, on the road and
inquired why Ivins would even need to go to 11 feet on the trails? Chuck Gillette stated that the
trail does not have to be 11 feet, it would just be an effort to get closer to the regional standards
that are occurring. Mayor Hart inquired if the other trails in Ivins are 10 feet wide? Chuck
Gillette indicated that they are. When the Master Plan is updated, the City may want to have
some of the trails be 12 feet wide but right now the Master Plan provides for 10 feet wide

trails. There are also some irrigation lines that should be connected so the road does not have to
be cut in the future. That's approximately $40,000 and would be impact fee eligible. There is a
need to reserve right-of-ways for future roundabouts so it would not be appropriate to sell
property at this time. Ivins City is the owner of the connection property, it would be wise to
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connect the sidewalks down to the trail, as part of this project. It was not recognized earlier but it
should be added as a change order and the location of that is on 200 West. One more
recommendation is the design of the trail at the wash crossing by the horse corrals that are owned
by JK Frei off of Highway 91 going towards the Kayenta area. Right now, the trail has been
designed to dip through the wash and one of the reasons is that UDOT requires a concrete
reinforced box culvert. When they were in the design phase with UDOT, it was required to
spend $40,000 to $50,000 doing some extra engineering just to extend the box culvert but there
will be some cost savings that were not considered, by pulling out a concrete section. One of the
complications of extending that box culvert is there is a 20 inch water line that will need to be
lowered in depth and would be difficult to do. Council Member Anderson referred to the horse
corrals owned by JK Frei and commented that the City would likely end up building a wall there
too because the corral is right on the edge and if the dirt was taken away, that would need to be
figured out if the box culvert is not put in. If the box culvert is put in, that solves those

problems. Chuck Gillette referred to a map pointing out Anasazi road and stated the originally
a road was planned through that area but with the new reservoir going there, that road likely will
not go there. There are discussions about rerouting that road and rerouting a water line that goes
through there where the road would wind its way up through a narrow valley where not a lot of
development could occur along that roadway. The road would continue and then connect back in
to where the original roadway was planned. Walking out in that area, it would be nice and would
be a great improvement to the trail to have it meander away from the highway, go around the
future roundabout, go up the hillside and then drop back down and connect back into the other
trail. That can’t be done as part of the Federal project because when environmental clearances
are done, a certain distance is cleared out and it isn’t cleared out as far as this alignment is being
looking at. They could possibly chop out a section of the trail and lump it into phase two (2) or
make that a separate project when they are working on a different alignment. Council Member
Scott inquired if Chuck was proposing that a portion of the trail would not happen in phase one
(1), so the trail will not be able to be used all the way to Fire Lake Park? Chuck Gillette stated
that they may want to use gravel for that section so that it allows people to still get there but may
not be paved all the way there. Chuck Gillette stated that last element of this discussion is the
stretch between 400 West and 600 West. Initially when negotiating for the right-of-way, Ivins
City tried to get the King property landowners to dedicate 30 feet and the City would build the
landowner a trail, but the landowner was in an awkward situation where two (2) brothers owned
it and one (1) of the brothers did not want to be a part of the donation. That brother has since
passed away due to illness. The King property landowners were told that if Ivins puts the trail in
the right-of-way, the King property landowners would have to relocate it onto their property in
the future. The trail could be put in and moved later. Council Member Anderson feels very
strongly that Ivins City should do whatever possible to get the trail in its future

location. Council Member Anderson requested that COG (Council of Governments) funds to
be explained. Chuck Gillette clarified that the Mayor sits on the Council of Governments body
and it is basically a body of all the Mayors and the County Commissioners that make decisions
on where to spend funds to purchase right-of-ways. It is a great source of funding for projects
like these to get the funds and the funds do not come out of Ivins budget. Purchasing the King
and Roberts property does not cost Ivins City anything, although if the Council does approve the
agreement that is on the agenda tonight, part of the negotiation was to build a sound wall for the
Roberts. The other property owners have rejected any discussion about a trail going through the
front part of the properties and moving that trail out there. In order to move the trail out into the
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future location that is considered to be the location of the trail, it would require eminent domain.
As staff, he and Dale Coulam do not recommend going through the eminent domain process but
Council Member Anderson has disagreed with that. Ivins City staff is looking to the Council to
say whether to proceed with eminent domain or move the trail at some point in the future when it
is needed. Mayor Hart inquired if five (5) lanes was a good idea? Chuck Gillette stated that
the five (5) lane section can’t be done right now. UDOT has said they would not allow a change
order of that magnitude. Mayor Hart stated there is a substantial right-of-way that is owned by
the County and inquired to what extent could things be slid to the south? Can the median go
away and solve the problem for a short section of road? Right now, there are sections with no
median for long stretches and this wouldn't be a very long stretch. Chuck Gillette indicated that
because of driveways, that extra space will be needed for homeowners to turn left into their own
driveways. Mayor Hart stated that there is a substantial space between the edge of the of the
five lanes and the edge of the trail. Chuck Gillette indicated that was correct and commented
that there is the property line, then the distance between the 30 feet and the edge of the bike lane
is 12 feet. Mayor Hart stated that he was asking because a roundabout will be added right at that
intersection where the three (3) properties begin. Chuck Gillette indicated that a curb and gutter
could possibly be put in where the gravel shoulder is and then a trail where the ditch is. Mayor
Hart stated that it looked like five (5) lanes could work and things could be compressed
together, having both trails come closer to the back of a curb and not have to go through any
eminent domain process because the existing right-of-way is sufficient. Chuck

Gillette agreed. Mayor Hart clarified that Council Member Anderson’s point is that Ivins will
have a two (2) lane highway with turn lanes all the way from the Shivwits border, clear through
Santa Clara. If there is a section going from Kwavasa to the future Western Corridor
intersection, and there is a potential to have passing lanes there, as this develops, and Council
Member Anderson’s projects are a part of this, but there is also a lot of multi-family being built
there so he was nervous about the safety and personally called into question the 50 MPH speed
limit though there. He thought that the speed limit should be 40 MPH all the way through Ivins
on that road, similar to Snow Canyon Parkway. There is no question that adding a lane in each
direction will speed things up. He understood and recognized the logic for what was being
proposed but agreed that they should not condemn land. He was interested in seeing how it
would work to compress everything to the south, allowing residents to retain their

property. Council Member Anderson indicated that he spoke to one of the property owners,
Kendra (Thomas) one time on the phone regarding sewer within the distance for having to
connect. He also spoke with Lloyd and Bill Roberts. He was being accused that this would be
for his benefit but he has three (3) more lots on Highway 91 so when people say it's for his
benefit, he clarified that it is for his benefit only because he lives in Ivins. The Corridor Plan
started in 2003 and this was part of the Western Corridor plan. He sat on the Planning
Commission for eight (8) years because he cared about Ivins. He has no personal gain no more
than anyone else by building this road or pushing it. There is 400 feet of 16,000 feet of property
that is problematic where property owners have not surrendered or negotiated in some way to
accomplish what is on the Corridor Plan. He did not want to take 30 feet. Mayor

Hart commented that ultimately the Western Corridor is going to be a major entrance into Ivins
City and the intersection on Highway 91 and Kwavasa will be a major entrance into Kayenta,
which is why a roundabout is planned out there. As Ivins is developed, there will be a
substantial amount of traffic and having five (5) lanes may be useful whether those lanes are
built now or not. Council Member Anderson agreed and stated that at the beginning of Mojave

2023-02-16 City Council Meeting Minutes DRAFT 8





O 0o NOUL DS WN -

A A DDA, PEAEDDWWWWWWWWWWNNNNNNNNNMNNNRRRRPRRRRRERPR
OO, WNPFPOOONOOULLEAEWNPEPRPOOONOUPAWNERPOOONOOUPE WNEDO

and 400 West, that lane on the south side is already built and the thing that is needed, is to add
seven (7) feet of asphalt to get another lane. Kendra Thomas indicated that she was the
property owner at 430 West Old Highway 91. The thing she got sideways with was when
Council Member Anderson came out to her two (2) neighbors the Roberts and Warners first and
she was not involved from the beginning. They are older gentleman, and were under the
impression there was no other option. She never didn't give Council Member Anderson
permission to not come on her property, but he may have sensed that she didn't. When she
started speaking to the other two (2) neighbors, she went to the City and talked to Chuck Gillette
and he let her know that the way the plan was now, is that the road is just going to be upgraded
by chip sealing the two (2) lanes, a turning lane and the roundabouts, and putting the bike path
on the outside of her fence. She was fine with that and thought everyone was getting upset for
no reason. She didn't understand why Council Member Anderson was trying to obtain her
property when it wasn't even in the plan from the beginning. A meeting was scheduled with the
Warner’s, Dave Appel, herself and her husband, Dale Coulam and Chuck Gillette, for the actual
details of the project as it was constructed and the construction was not going to affect her
property. She felt that the way the City contacted the property owners was not done correctly
and that they should have been notified through certified mail and email that the City was
interested in possibly obtaining some of the property, instead of just cold siding the property
owners and coming out to the properties and telling the property owners that if they did not
negotiate with Ivins, that is what really upset her. Mayor Hart inquired if the right-of-way was
on her fence line. Kendra Thomas clarified that it is a little bit to the inside of her property line,
making the right-of-way outside of the fence line. Mayor Hart commented that the scope of the
project is changing, the project has started and Council Member Anderson is trying to figure out
a way to expand to the five (5) lanes. The way the City approached may have not been the best
way to approach the property owners and he apologized for that. As he has listened to Kendra,
her mind has not changed and she is not ready to give up any amount of property. He was out
looking at it today and the change would impede on the existing driveway. Kendra

Thomas stated that her house sits the closest to Old Highway 91 and would be affected. Lloyd’s
property sits close as well but Bill’s house sets back off the highway quite a bit. This change
would affect her family dramatically. It was frustrating to her because it seems like her family is
being hit with one issue after another with Ivins City needing her property, then the driveway
and connecting to the sewer. Her property is the middle property and 12 to 18 feet for the path
would totally take out a desert area that's in the front of the U shape driveway. They have trucks
and trailers in that area that they need to be back and not be backing out onto Old Highway

91. This project would bring everything closer to her front door, which really affects the safety
of her children, dogs, horses, and cows. She did not feel that there was a need for the five (5)
lanes. She suggested that they do what occurred on Bluff Street in St. George and stay on the
outside of the property until the need occurs for the five (5) lanes and the Western Corridor or a
traffic study that proves that five (5) lanes are needed. At that time, the City could then go to the
property owners the proper way, through writing and negotiations, instead of just showing up
and saying Ivins City is going to take a portion of their property. In speaking with Chuck
Gillette and Dale Coulam, it is not needed right now. She understood that Council Member
Anderson wanted to see the road where it should be in the future 25 year plan, but Ivins is not
there yet. Mayor Hart indicated that as he looked at Kendra’s property today, it appeared that
the land taken through condemnation would take it right up to a horse trailer. Kendra

Thomas stated that was correct and that area is currently being used for parking a horse trailer
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and our flatbed trailer and then backing out onto Old Highway 91 really crams them up.
Considering the driveway issue and sharing a driveway, there are just a lot of issues. She asked
why can't it just be kept outside of the right-of-way like the current project is and then in the
future when five (5) lanes are needed, then revisit the topic? Mayor Hart questioned if the
project is 20 years down the line and the five (5) lanes are needed then, that would require the
property owners to their sell that property 20 years from now. To achieve that, the trail would
simply have to be moved at that point. Chuck Gillette agreed. Council Member

Anderson stated that they needed to stop saying it is 20-25 years down the road because a need
is based on the community and what they want. Mayor Hart stated that isn't even the point.
Council Member Anderson may be right because in whatever period from now, if Ivins City
proceeds with the current design, that property would have to be acquired by whatever means to
expand the road, to satisfy that need. Chuck Gillette indicated that was correct. Mayor

Hart stated that it was prudent to look at a way to avoid having to do that and in looking at that
cross section, that could be shrunk down. Council Member Anderson indicated that the purpose
of that distance is to keep the people walking on the path. Mayor Hart clarified that they were
not talking about the entire length of the project being squeezed down, just taking a section that
is difficult and figuring out a way to allow the properties to retain their driveways and buffer for
safety. He personally agreed with Kendra. If he were living there and suddenly 20 feet or more
of the front yard and driveway was gone, it would be shocking. Council Member

Mehr inquired if UDOT could be asked about doing the five (5) lanes before assuming they
won't accept it. Chuck Gillette clarified that UDOT has already said no. If Ivins City wanted to
go to five (5) lanes, it would be a future project. Council Member Mehr inquired if the road
could be moved to the South? Mayor Hart commented that coming off the roundabout going to
the west, that already has a curve as it straightens out onto the Highway 91 alignment. If that
curve is adjusted, they could squeeze that section of the road for that length running the curve
past the properties in question, and then let it spread out. That's probably a compromise that most
would be willing to see in its completed form. Council Member Anderson commented that if
that suggestion can be made to work, he is okay with that. Council Member Mehr stated that
would be a good solution. Mayor Hart inquired if Chuck Gillette would be willing to pursue
that. Chuck Gillette stated that he would look at that and commented that a lot of the items
would have been done without Council but he preferred that they weigh in on the changes.
Council Member Mehr indicated that he was not excited about the additional $80,000 for the
10 to 11 feet of paved trails but other than that, he was fine with the changes. Council Member
Anderson stated that in most places the trails are too narrow so if trails are going to be built, he
suggested they be built so that they can be enjoyed. Chuck Gillette indicated the wider width is
nicer, safer and comfortable. Mayor Hart stated that this is at least one of the most important
trails Ivins will have in the entire City. Council Member Scott clarified that he broke down
Chuck’s memo into four (4) parts. Part one (1) was moving the $2,000,000 into phase one (1)
and taking out the $2,000,000 that Ivins City put into phase one (1) and understood the rationale
for that, which makes total sense. Part two (2) is adding $500,000 because Ivins City will be
saving $100,000 on the dry wash, adding another $500,000 for the change orders. He inquired
where $500,000 would be coming from - impact fees or the General Fund? Chuck

Gillette stated that it would be the General Fund and some impact fees for the irrigation

lines. Council Member Scott indicated that if Ivins takes the $2,000,000 million out, but leaves
$500,000 in, Ivins City is only taking out $1,500,000 but Ivins City would now be $500,000
behind on phase two (2). Chuck Gillette clarified that might have been saved by not having it
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be a Federal project. Council Member Scott stated part three (3) he just needed to understand
was why money was being pulled from the project but that was explained as it relates to the
eminent domain. He understood what Council Member Anderson was looking for as it relates to
vision but, in his mind, eminent domain isn’t done unless it is an absolute necessity and this isn't
an absolute necessity. He liked the Mayor’s suggestion on what can Ivins City do to generate
five (5) lanes within the current right-of-way so that doesn't impact those two (2) existing
homes. It's one thing for vacant property to give up some of their property but those two homes
are there and that's very hard to lose any of that property. He liked the idea of what can be done
in that section that would still protect the ability to five (5) lanes without impacting those two
properties at all. Mayor Hart commented that the question boils down to, does the Council want
to do this road the right way and by right way, he was talking three (3) lanes with the ability to
expand it to five (5) lanes? He has never thought that the two (2) lane approach was the right
way. The three (3) lane boulevard type street is the right way and that's really what this is mostly
about other than some essential change orders to make it functional. Council Member
Anderson commented when Highway 91 comes to look like Snow Canyon Parkway, that is
when phase one (1) is complete and then Ivins City will work on phase two (2). Mayor

Hart indicated that Highway 91 is unsafe and deteriorating and the road needs to be addressed
all the way to the Shivwits border and something needs to be done.

MOTION: Council Member Anderson moved to approve the funding for the Old Highway
91 project and consider possible changes to project scope, with the amendment of looking
to see if the City does not have to move the property for the Warner and Thomas
properties and the City make a change that phase 1 when it's complete like the Snow
Canyon Parkway, that is when they are done with it and based upon the findings of the
Staff report

SECOND: Council Member Murphy

VOTE: The motion carried.

Council Member Scott AYE
Council Member Mehr AYE
Council Member Johnson AYE
Council Member Murphy AYE
Council Member Anderson RECUSE

Mayor Hart clarified that the motion included a modification to the cross-section through those

three (3) lots, coming off that curve on the roundabout and pinching that until they get past

that. The cost of the curb and gutter is not going to equal the cost of the land.

C. Discuss and consider approval of agreement between William and Dawn Roberts and Ivins
City

Given the discussion that was just held regarding the Old Highway 91 project, the Mayor and

City Council agreed that this agenda item should be continued to the next City Council agenda

for Chuck Gillette to figure out how the reconfiguration is going to work and then possibly

modify the agreement. William Roberts commented that he was happy to assist one way or the

other, as he did not want to stop progress. Council Member Mehr referred to preparing and

planning for the future and there being a willing seller, he felt it was prudent to think about that.

MOTION: Council Member Murphy moved to continue this discussion to the next City

Council meeting

SECOND: Council Member Johnson

VOTE: The motion carried.
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Council Member Scott AYE
Council Member Mehr AYE
Council Member Johnson AYE
Council Member Murphy AYE
Council Member Anderson RECUSE

D. Discuss and consider approval of a Preliminary Plan for Mojave Village Subdivision, located
at approximately Fitness Way and Guy Lane. AnA Enterprises-Owner; Lance Anderson-
Applicant

Council Member Anderson recused himself and sat in the audience. Mike Haycock reported

that the Mojave Village Subdivision consists of a total of 95 units on 9.46 acres. The land use is

Resort Mixed Use and the property is zoned Resort Commercial, which is allowed in a Resort

Mixed Use land use. The property density and use is consistent with the land use and

zoning. The TRC (Technical Review Committee) and Staff have reviewed this and recommend

approval. The Planning Commission held a meeting on January 31st and is also recommending

approval. Council Member Scott inquired if the buildings are 3-story buildings? Mike

Haycock indicated that they have the potential to be 35 feet in height but the applicant has not

specifically set the heights. Council Member Scott referred to the parking and commented that

he saw 43 stalls on the plan but was assuming at each of the units there is parking as well. Mike

Haycock clarified that there was parking on the main level where there is a garage with 2

parking spaces. Council Member Scott inquired how many bedrooms the units were. Mike

Haycock stated that this is an RC zone and the units are not established by bedroom. Council

Member Scott commented that the street’s 26 feet in width and inquired if they are City streets

and if parking was allowed overnight or not? Mike Haycock commented that is not identified

on the plan but for firetruck access, they need both sides so the plan should be that the parking is
inside the two stalls that are allowed and controlled by the HOA. Council Member

Scott commented that the current plan is no on-street parking overnight? Mike

Haycock indicated that was correct. Mayor Hart stated that could be imposed as a

condition. Council Member Scott referred to the two (2) dumpster areas and inquired if there

would be curbside pickup? Mike Haycock indicated that there was a potential for

curbside. Council Member Scott commented that the perimeter wall looks like it goes around

the property so the dumpster and trailer area were all screened from adjoining properties and

inquired if that was correct. Mike Haycock indicated yes. Council Member Murphy inquired
if there was a central booking system and that they were talking reservations through an Airbnb
type of booking? Mike Haycock clarified that it would be a central booking system and an
office for check-in and check-out. Mayor Hart if it was a resort hotel with amenities? Mike

Haycock stated yes. Mayor Hart commented that the residents have overwhelming said they

do not want any more projects like this but this was in process before that occurred. Council

Member Mehr indicated that this project was in the process and is a legal use per Ivins

ordinance and if Ivins is going to have projects like these, this is the area of the community to put

it and not in a single family neighborhood. Mayor Hart commented that the location of this
project is literally a stone’s throw from the Movara Fitness Resort.

MOTION: Council Member Mehr moved to approve the Preliminary Plan for Mojave

Village Subdivision, located at approximately Fitness Way and Guy Lane. AnA

Enterprises-Owner; Lance Anderson-Applicant, based on the finding that this complies

with City ordinance, zoning and Staff report
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SECOND: Council Member Murphy
VOTE: The motion carried.

Council Member Mehr AYE
Council Member Johnson AYE
Council Member Murphy AYE
Council Member Scott NAY
Council Member Anderson RECUSE

E. Discuss and consider approval of a Class V Conditional Use Permit for Mojave Village,
located at approximately Fitness Way and Guy Lane. AnA Enterprises-Owner; Lance
Anderson-Applicant

Council Member Anderson recused himself from this discussion, remained in the audience and

did not participate as a Council Member. Mike Haycock commented that one issue that was not

addressed at the Planning Commission was phasing. Council Member Scott suggested that the

Council add two (2) conditions :1) garbage can only be through the dumpsters and not curbside;

and 2) no on-street overnight parking. Council Member Murphy referred to there being no

curbside and commented that 95 units are going to drag their garbage to the dumpster? Council

Member Scott indicated that is how it is with apartments. Lance Anderson indicated that it

was suggested by staff to go curbside because of the distances and to keep it tidy. Council

Member Scott commented that had been a problem elsewhere with short-term rentals because

the garbage cans are left out and not taken in so that is the reason for the dumpster only. Lance

Anderson stated that the concern with not having curbside would be if the units are used for

living rather than as a rental. Dale Coulam clarified that all of the units are required to be in the

pool but they are not required to be rented and they do not know which units would be
permanent living units and which ones would be short-term rentals. Lance Anderson indicated
that he was okay with whatever was decided. Council Member Mehr commented that the issue
of garbage cans being left out on the street could be dealt with through the HOA and would be
better handled by the HOA. Mayor Hart stated that if there was an issue or a mess within the
project, the roads are private roads and everything is internal and not seen from outside the
project. Council Member Mehr requested that parking be clarified. Council Member

Scott clarified that there should be no overnight parking on the street. Lance

Anderson agreed. Council Member Mehr inquired what the experience or problems have been

with the Encanto short-term rental development. Mayor Hart indicated that development is

gated and one cannot just drive in. Council Member Murphy clarified that a lot of the

individuals who live in Encanto reside there full-time. Mayor Hart stated that there has been a

demographic shift as short-term rentals have been overbuilt where a lot of them are being

converted to full-time use and if someone is going to be occupying the property full-time, they
should have the right to have a garbage can curbside. Council Member Murphy indicated that
would be better handled by the HOA, as opposed to the City saying no garbage cans. Lance

Anderson referred to the phasing, he suggested that he continue to do what he does on his other

projects and say that he has to have ingress and egress for fire and that is how the phasing would

be applied. Dale Coulam stated that could be made as part of the conditions. Mayor

Hart clarified that they were talking about two (2) or three (3) additional conditions, those being

1) no overnight street parking; 2) if there is phasing that there will be fire ingress and egress; 3)

being discussed is no trash cans allowed and Mayor Hart indicated he would take a motion to see

how the motion plays out.
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MOTION: Council Member Murphy moved to approve a Class V Conditional Use Permit
for Mojave Village, located at approximately Fitness Way and Guy Lane. AnA
Enterprises-Owner; Lance Anderson-Applicant, with the additional conditions that there
will be no overnight street parking and if there is phasing, that ingress and egress for fire
will be required.

SECOND: Council Member Mehr

VOTE: The motion carried.

Council Member Mehr AYE
Council Member Johnson AYE
Council Member Murphy AYE
Council Member Scott NAY
Council Member Anderson RECUSED

6) CONSENT AGENDA

A. Approval of City Council Joint Work Meeting Minutes with Santa Clara held on January 26,
2023

B. Approval of City Council Meeting Minutes for February 2, 2023

MOTION: Council Member Mehr moved to approve the Consent Agenda

SECOND: Council Member Johnson

VOTE: The motion carried.

Council Member Scott AYE

Council Member Mehr AYE

Council Member Johnson AYE

Council Member Murphy AYE

Council Member Anderson AYE
7) CONSENT AGENDA ITEMS FOR DISCUSSION
8) REPORTS
A. Council

Council Member Johnson reported that she had a meeting with the Sand Hollow Aquatic
Center (SHAC) tri-city committee and it was interesting that Ivins attendance, in comparison to
the City of Santa Clara, Ivins City had 1307 family passes used in the last year and Santa Clara
had 818. Ivins attendance for individual passes was 289 and Santa Clara was 730. Council
Member Anderson inquired what Ivins pays for the use. Council Member Johnson indicated
that Ivins pays a percentage and it varies. She has some information that she will forward onto
the Mayor and City Council regarding the figures. Also of interest was in the prior year, the
center used 3.1 million gallons of water and with their new filtration system, the center used 2.5
million gallons of water. They have really reduced the amount of water that they are using and
in the next couple of months the SHAC is planning on having all of their landscaping watered
with secondary water. They also requested that the Council pass on to the community that a lot
of health insurance companies cover retirees if they obtain a swim membership. They also
talked about ways that the SHAC could be used to benefit the Ivins community and during
Heritage Days there will be a free swim day and during that day, Ivins will be allowed to obtain
a membership discount for individual or the family.

Council Member Scott reported that Park Manager Kristen Comella of the Snow Canyon State
Park with be holding her annual meet the cities on Friday February 24th at 10:00 a.m. and they
will do a walk to the new tortoise project and talk about upcoming projects that they have in the
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planning stages.

Council Member Mehr referred to the applications for Youth Council and inquired when those
were due? Council Member Scott indicated that there was no deadline but suggested that it be
sometime after Easter.

There were no other reports.

B. Mayor

Mayor Hart reminded the Council of the "Talk About" regarding water that will be held on
Wednesday, February 22nd at Rocky Vista University. The "Talk About" regarding housing will
be held on March 22nd, also at Rocky Vista University and will include Representative Neil
Walter. He reminded the Council that the Miss Ivins pageant will be held on Saturday, February
25th at 7:00 p.m. at Snow Canyon High School 7:00 pm. He reported that he spoke with the
Desert News and KSL regarding water in Southern Utah and a week later he was contacted by
reporter Bill Weir with CNN where they did an interview in Ivins about what Ivins is doing
regarding water conservation.

C. City Manager/Attorney Dale Coulam

Dale Coulam reported that the renewal of the Cable Franchise Agreement for TDS will be on
the next City Council meeting agenda. The Annual MBA Meeting will be held on Thursday,
March 23rd at 5:15 p.m., followed by the re-scheduled City Council meeting. The Mayor and
Council re-scheduled the March 16th City Council meeting and moved it to March 23rd due to
spring break. He will be out of town on Thursday, April 20th but will participate via the Zoom
application for that City Council meeting. A resident in Ivins has built within their basement an
indoor shooting range enclosed with a great deal of concrete and has a substantial rubber target
backing 4' deep. Ivins currently has an ordinance prohibiting the discharge of firearms in city
limits and Public Safety has asked if this violates that ordinance. It has been talked about making
an exception since and indoor shooting range has been built and already gone through the
permitting process and approved. Does the Council want to make that an exception and legal use
if meets the specifications that would be required. There is no real certification board. Council
Member Anderson inquired if there is a building code for an indoor shooting range. Dale
Coulam stated the concrete is to make sure the round doesn't escape the shooting range and the
rubber is to slow the round down and capture it. The second issue would be that of noise where
the firearm is actually discharged. The floors and walls have been treated with some acoustical
material that will absorb sound. Council Member Scott inquired if this is in a basement? Dale
Coulam stated that is his understanding. Council Member Scott commented it's not really in the
city it's under the city. Dale Coulam inquired if the Council would like to add as a future agenda
item. City Council agreed. Mayor Hart indicated there are specifications that can be found
when it comes to the sound function of sound check. Dale Coulam indicated it was doubtful that
there would be any noticeable sound because of the way it was constructed with all the concrete,
but it is an issue that should be addressed.

D. Items to be placed on future agendas

Council Member Mehr inquired about the state of the city and the Regional Park and if an
application has been made. Mayor Hart stated there has been no application. It's just been trying
to determine what the county and the state would be supportive of, and it needs to be something
unique. He will report at the next Council meeting. Council Member Mehr indicated he would
like to have an opportunity to discuss and gather ideas from the Council and incorporate those
into that vision. Council Member Scott suggested that they have a discussion about the Water
Talk About meeting at the next City Council meeting on March 2nd to address anything that may

2023-02-16 City Council Meeting Minutes DRAFT 15






u b WN -

~

10
11
12
13
14
15

come up in the Talk About. Mayor Hart suggested looking at the Table of Uses. Dale
Coulam clarified that would start with the Planning Commission. Council Member
Anderson indicated that they need to have a discussion with the Arts Commission regarding
their suggested color templates. Mayor Hart stated that would be in a Work Meeting and
suggested that be scheduled after the Talk About meetings have concluded.

9) CLOSED MEETING

10) ADJOURNMENT

MOTION: Council Member Mehr moved to adjourn

SECOND: Council Member Anderson

VOTE: The motion carried.

Council Member Scott AYE
Council Member Mehr AYE
Council Member Johnson AYE
Council Member Murphy AYE
Council Member Anderson AYE

The meeting adjourned at 8:22 p.m.
Respectfully,

Kari Jimenez, MMC
Ivins City Recorder
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