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Land Use Hearing Officer 
Public Meeting Agenda 

Tuesday, March 11, 2014 

1:00 P.M. 
THE MEETING WILL BE HELD AT SALT LAKE COUNTY GOVERNMENT CENTER  

2001 SOUTH STATE STREET, NORTH BUILDING 

PLANNING DIVISION CONFERENCE ROOM, SUITE N3600 

ANY QUESTIONS, CALL (385) 468-6700 

REASONABLE ACCOMMODATIONS FOR QUALIFIED INDIVIDUALS MAY BE PROVIDED 

UPON RECEIPT OF A REQUEST WITH 5 WORKING DAYS NOTICE. PLEASE CONTACT 

WENDY GURR AT 385-468-6707. TTY USERS SHOULD CALL 711. 
The purpose of the Land Use Hearing Officer’s Meeting is to allow the Land Use Hearing Officer to hear 

applicant and public comment, as well as agency and staff recommendations, prior to making a decision 

on applications filed with Salt Lake County. 

 

The Land Use Hearing Officer shall: act as an appeal authority for zoning decisions applying this title as 

provided in Section 19.92.050 and conditional use decisions by a planning commission; hear and decide 

the special exceptions to the terms of the zoning ordinance set forth in Section 19.92.060; hear and decide 

variances from the terms of the zoning ordinance; and, hear and decide applications for the expansion or 

modification of nonconforming uses. 

PUBLIC HEARINGS 

28728 – Robert Poulsen, representing Miller Paving is appealing a Zoning Decision by Salt Lake 

County directing them to cease operation of their asphalt and concrete recycling business on the 

subject property on the basis of not having a valid Conditional Use Permit. Location: 4186 

South Main Street.  Zone:  M-2 (Manufacturing).  Community Council:  Millcreek. Presenter: 

District Attorney’s Office  

 

ADJOURN 
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POULSEN and SKOLISEN, P.C. 
ATTORNEYS AT LAW 


1108 W. South Jordan Par1<way 

Suite D 


South Jordan, Utah 84095-4549 

E-mail Addresses 
robertjpoulsen@aol.com 
jmskousen@gmail.com 

February 7,2014 

James E. Harward 
Administrative Law Judge 
Harward & Associates 
9350 South 150 East 
Suite 740 
Sandy, Utah 84070 

Re: Miller/Windriver LLC 

Telephone 
(801) 253-7900 

Facsimile 
(801) 253-7908 

6) [E~[EO~[E \D)

(ru FEB t 0 2014 

DISTRICT ATTORNEY 

CIV!L DIVISION 
,.--.-,,-..---,'-~---.... 

REPLY TO COUNTY'S RESPONSE TO FORMAL APPEAL 

Dear Mr. Harward, 

Please find the enclosed Reply to Response in the above-entitled matter. We have not yet 
received a Notice with a date and time for a hearing. Then:fore, we hereby request that a date 
and time be set to hear this matter. We are happy to proviC.e any additional information or 
supporting evidence which may assist you in resolving this matter. 

Sincerely, 

POULSEN ar,d SKOUSEN, P.C. 

~~ 
Robert J. Poulsen 

cc. Thomas L. Christensen 

mailto:jmskousen@gmail.com
mailto:robertjpoulsen@aol.com


POULSEN and SKOIUSEN, P.C. 

ATTORNEYS AT LAW 

1108 W. South Jordan Parkwav - Suite D 
South Jordan, Utah 84095-4549 

E-mail Addresses: Telephone: 
RobertJPoulsen@aol.com (801) 253-7900 
JMSkousen@gmail.com Facsimile: 

(801) 253-7908 

February 7, 2014 

James E. Harward 
Administrative Law Judge 
Harward & Associates 
9350 South 150 East 
Suite 740 
Sandy, Utah 84070 

Re: MillerlWindriver LLC 

REPLY TO COUNTY'S RESPONSE TO FORMAL APPEAL 

Carol Miller and Robert Miller, personally and on "Jehalf of Win driver LLC (hereinafter, 
"Millers"), by and through their attorneys, Poulsen and Skousen, P.C., hereby reply to the 
County's Response to their Formal Appeal (hereinafter, "Response"). This reply hereby uses, 
refers to and incorporates the exhibits contained with the .t\.:f:fidavit of Curtis Woodward, and 
attached to the Response. In addition, for points of referer.ce, please see the attached zoning 
map, from the County's website, with added titles. 

The Millers' reply as follows: 

The County has taken actions against the Millers, which actions are arbitrary, capricious 
and/or illegal, as defmed in 19.84.080 County Ordinance and UCA 17-27a-705. 

Among other violations, the County has arbitrarily md capriciously set limits on the 
Miller's business and then inappropriately changed those limitations. 

More specifically, the Millers hereby respond to the County's defenses, Arguments 1-6 in 
its Response to Formal Appeal, as follows: 
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1. THE M-2 ZONE EXPRESSLY PERMITS THE M[ILLERS' CREATION OF PAVING 

MATERIAL AND PROCESSING OF CEMENT 

The County has erroneously maintained that the Miller's "recycling operation is a 
conditional use" in the M-2 zone in which the Millers operate. The County reaches that 
determination by leaping to the conclusion that the Millers are performing '''rock crushing' 
coupled with the 'sale of rock, sand, gravel and the like." The Millers are not crushing rock, nor 
are they selling rock, sand or gravel. The County's confusion may have started, or just 
continued, with the April 24, 2003 document entitled "StaffRecommendations" for the 
Millcreek Township Planning Commission, marked as Exhibit E in the Affidavit of Curtis 
Woodward attached to the County's Response. In that dccument, the County "Staff' did not 
even address application of the Millers' business to the permitted uses in the M-2 zone. The 
commission started with the assumption that the Millers were crushing rock, without even 
acknowledging that the Millers were not dealing in rock, but rather paving materials and cement, 
which makes a big difference in their business and in zoning application. 

Since the county ordinances do not define rock or Gement, we are left to the common 
interpretation of those terms. Rock is commonly defmed as "mineral matter formed in masses in 
the earth's crust" (Webster'S New World Dictionary, 1995). Cement is commonly defined as "a 
powdered substance oflime and clay, mixed with water and sand to make mortar or with water, 
sand, and gravel to make concrete: it hardens upon drying" (Webster's New World Dictionary, 
1995). Based on the common use definitions, and the County's lack ofdefinition for those 
terms, the Millers were operating a cement-processing business, which should not be confused 
with a rock-crushing business. And, as such, the Millers were operating under the permitted uses 
in the M-2 zone. 

In fact, and admittedly by the County the Millers are processing old cement. The Millers' 
operations are most in line with the permitted uses in the 1\.1-2 zone, specifically two separate 
references: 

• "Permitted uses in the M-2 zone include: 

-Cement. ..or paving materials central mixing plant; and 

-Manufacture, fabrication, assembly canning, compounding, packaging, 
processing, treatment, storage and/or maintenance of the following: .. 
. cast-stone products ...cement and cinder products ..." (See Salt Lake 
County Ordinance 19.68.020) 

The Millers' processing of old cement falls within the above permitted uses in the M-2 
zone. The Millers' cement must ordinarily be defined as either cement, cement products, cast­
stone products or paving materials. The County's determir._ation that the Millers business deals 
with rock is an illogical conclusion. 

The County has defined the Millers' operations as '''rock crushing' coupled with the 
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'sale of rock, sand, gravel and the like." The County never attempts to define the Millers 
operations as processing cement or road-base, as previously discussed. 

The County also argues that the Millers product is not a "cement product" but rather that 
it is "gravel or road base." The County's attempt to define the Miller's product as "gravel or 
road base" is interesting since a "paving materials central mixing plant" is actually a permitted 
use in the M-2 zone. So if, as the County has argued, the Millers are creating gravel or road base, 
then the Millers' paving materials operation is admittedly permitted. 

In addition, the County Ordinance has not defmed "Cement," "Cement Product," "Cast­
Stone Products," or "Paving Materials." Such dereliction in definition should, when confusion 
arises, be judged in favor of the non-drafting party, or at least in favor ofthe party that claims the 
most relevant definition, which in this case is the Millers. The Millers deal with cement and 
paving materials, not with rock or rock crushing. 

The County's determinations and actions against the Millers are indeed arbitrary, 
capricious, and not supported by law or ordinance. The CJunty's interpretations violates law 
because the County ignores a very close definition ofthe Millers business, and instead adopts a 
distant defmition of the Millers' business. The County's a.ctions are more akin to an eminent 
domain taking, but without the due process constraints ofproper process and providing fair 
value, etc. 

2. THE MILLERS APPEAL IS TIMELY 

The County claims that the Millers are too late to appeal the expiration of their 

Conditional Use Permit. 


The Conditional Use Pennit has no expiration. Therefore, the Millers have nothing to 
appeal regarding an expiration on a Conditional Use Permit. 

The Millers' Appeal is not arguing reinstatement of a Conditional Use Permit, because 
their Conditional Use Permit has not expired and is not required in the first place. But rather, the 
Millers are arguing that the County's directions to stop work are illegal, arbitrary and capricious. 

The Millers have been appropriately operating undf~r the permitted uses ofthe M-2 zone, 
and if not under the permitted uses, at least under the Conditional Use Permit, which was 
"granted" by the County, and which contains no expiration. The Millers had no reason to appeal 
the County's fickle decisions making process, because the County's decisions were arbitrary, 
capricious and illegal, and required no response until the December 5,2013 stop work order 
arrived. The stop work order was mailed by the County on December 5,2013 to the Millers, in 
form ofthe "Second Notice and Order and Commencemem of Civil Penalties." It should be 
noted that the County's Notice was not even signed by the planning commission director or 
director's designee. 

In addition, the County argues that the Millers shoul.d have, but did not appeal the 
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February 22,2013 letter from Curtis Woodward, and that the Millers appeal is therefore too late. 
The February 22, 2013 letter from Curtis Woodward did not signify the expiration ofa 
Conditional Use Permit, and could not be appealed, because: 1) the letter did not even purport to 
be from the planning commission director or director's designee; 2) no conditional use permit 
was required; 3) the conditional use permit contained no expiration; 4) the February 22, 2013 
letter did not contain language regarding rights ofappeal; and, 5) without authority, Curtis 
Woodward arbitrarily, capriciously and/or illegally chose February 28,2013 as the expiring date 
ofthe conditional use permit, which date has no legal bea:ing. 

Therefore, the Millers began their appeal based on the threats in the December 5,2013 

"Second Notice and Order and Commencement of Civil Penalties," which makes the Millers 

appeal timely and appropriate. 


3. EXAMPLES OF THE COUNTY'S ARBITlU.RY APPLICATION OF LAW 

As stated above, a Conditional Use Permit is not required for the Millers operations 
within the M-2 zone. Even so, in its Response, the County makes two erroneous claims 
regarding the conditional use permits issued to the Millers: 1) that the second conditional use 
pennit is an extension ofthejirst permit, and not an independent permit; and, 2) that the County 
graciously granted the Millers years beyond expiration of the second permit to come into 
compliance, move, or sell their property. The County's claims are inappropriate. 

The County has provided no authority to support its claim that the second Conditional 
Use Permit (issued March 30, 2005) is subject to extrinsic evidence or dependance upon the first 
Conditional Use Permit (issued September 4, 1998). In fact, the second permit states in bold 
capital letters, 

THIS LETTER AND THE ENCLOSED APPROVED SITE PLAN CONSTITUTE THE 
CONDITIONAL USE PERMIT. 

In other words, the first permit is irrelevant to the second permit. The County's wording in the 
second permit is so important, because it is now claiming that the second permit is somehow an 
extension of the first permit, and not independent. The County has provided no such evidence, 
support or authority for this claim. 

Secondly, and most interestingly, the County claims that its Planner for this project, 
Curtis Woodward, "had no authority to waive the Milcreek township Planning Commission's 
approval" in regard to issuing a Permit for an indefinite period, rather than a three year period 
(See, Response, argument #3). In other words, the County .is saying that Mr. Woodward has no 
authority to change the Planning Commission's time al1oca~ions and directions to the Millers. 
So, based on the County's argument, and the fact that Mr. \Voodward is bound by the Planning 
Commissions' direction, the following questions then arise: 

1) Why did Mr. Woodward provide the Millers a co:rrditional use permit without 
expiration? 
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and, 

2) Why did Mr. Woodward unilaterally grant a two year extension on top ofthe three 

years provided by the planning commission? 


Mr. Woodward signed the second conditional use permit (issued March 30, 2005), which 
permit has no expiration and does not reference back to another permit. 

It is an important fact that Curtis Woodward "had no authority to waive the Milcreek 
township Planning Commission's approval," for three years, implying that Mr. Woodward could 
not grant more or less time for the conditional use permit. However, Mr. Woodward, acting on 
behalfofthe County and commission stated in his January 27, 20121etter that the Millers were 
granted five years for their second permit, rather than the three authorized by the Planning 
Commission. If Curtis Woodward had no authority to grent additional years, than the County 
and commissions' representative, Curtis Woodward, provided an arbitrary, capricious and/or 
illegal alteration for not exactly following the commission's determination. On the other hand, if 
Curtis Woodward did have authority to grant an extra two years to the commission's stated three 
year limit, than Curtis Woodward also had authority to grant a Conditional Use Permit which 
does not expire. Either way, Curtis Woodward, either mi~:represented the commission and 
county, or he did wield authority to alter the commission's determinations and therefore granted 
a permit without expiration. Such actions, by the county and commission, through Curtis 
Woodward, are arbitrary, capricious and/or illegal, and should not be used against the Millers. 

In addition, the County did not seek to enforce any time limitation provisions until after 
nine years from the date of the County Commission's alleged directive (based on the alleged 
directive occurring in 2003 and Curtis Woodward sending his January 27,2012 letter). 

In other words, Curtis Woodward, a Salt Lake County Planner, expressly, unilaterally and 
arbitrarily determined that the Millers should be granted a time limitation other than the one 
authorized by the Planning Commission. The County's argument hides their arbitrary actions by 
saying that Curtis Woodward "graciously" afforded the Millers, and granted them, "years beyond 
the expiration of their [Conditional Use Permit] to come irto compliance or move/sell their site .. 
. " (See Response, argument #4). 

Curtis Woodward's granting of extra years to comfly with the Pennit, allegedly in 
contradiction to the Planning Commission's three year authorization, is a direct rebuttal to the 
County saying that Curtis Woodward has no authority to waive the Planning Commission's 
approval. Curtis Woodward either has authority to waive the Planning Commission's approval, 
or he arbitrarily assumed to have such authority by waiving the Planning Commission's three 
year limitation ~ thereby causing confusion and making arbitrary decisions. 

The reason that the above information is important, is because Curtis Woodward granted 
the second Conditional Use Permit, without time limitation, and despite the Planning 
Commission's alleged three-year language. Curtis Woodward then subsequently addressed the 
issue after seven years, stating that the permit was for five years, rather than without time 
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restraint as it was actually written, or for three years as granted by the Planning Commission. If 
this issue has become confusing to the reader, it is confusing because of the arbitrary, capricious, 
and/or illegal actions by the County or its representatives. 

The above confusion, caused by the County's arbitrary, illegal and/or capricious actions, 
has damaged the Millers. The County's actions, through Mr. Woodward, were wrong, and 
should be appropriately addressed in favor of the Millers. 

4. 	THE MILLERS ARE BEING TARGETED, RATHER THAN PROTECTED BY THE 
COUNTY 

The County, through conversations with Curtis Woodward, has admitted that the Millers 
operation is being targeted because of complaints from the encroaching residential developments. 
The County's targeting is unfair, especially considering tl:.at the encroaching residential 
developments reside on the other side of the dividing border with Murray. The County is caving 
to complaints from developments in other jurisdictions without protecting the Millers. 

In addition, Nelson Contractors, Inc., another business less than 415 feet west of the 
Millers, (175 W. Central) performs the exact same type of cement processing business, and they 
are not being targeted. Furthermore, the Nelson operation is in the R-M zone which is for non­
industrial uses and therefore much less-industrial than the M-2 zone where the Millers operate. 

Therefore, the Millers' have no other reasonable conclusion than they are being unfairly 
targeted. The County should be protecting the Miller's business rather than siding with newer 
encroaching entities. 

In other words, the County is attempting to steal the Millers property without abiding by 
eminent domain and due process procedures which would protect the Millers rights. 
Accordingly, the County is attempting to steal the Miller's property rights! 

5. THE COUNTY LACKS JUltlSDICTION 

As argued by the County, the County has received statutory authority to appoint an 
"appeal authority" to hear "appeals from decisions applying the land use ordinances .. ," and to 
"act in a quasi-judicial manner ..." (See Utah Code Ann., Section 17-27a-701 (1) and (3)(a)(i)). 
In other words, the County has judicial power to "serve as final arbiter of issues involving the 
interpretation or application of land use ordinances," which is obviously a judicial function of 
government. (id. (3)(a)(ii)). 

In addition to judicial powers, the County has received power to " ...exercise all 
legislative powers..."(See Utah Code Ann., Section 17-53-201). The County has also received 
power to " ... exercise all executive powers...." (See Utah Code Ann., Section 17-53-301). 
Since the County is "a body corporate and politic," (See Utili Code Ann., section 17-50-101) 
exercising judicial, executive and legislative powers is a violation of the Constitution of Utah, 
Article V, Section 1. That particular constitutional provision clearly states that tlno person 
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charged with the exercise of powers properly belonging to one of these departments, shall 
exercise any functions appertaining to either of the other~,.n 

The County has legislated (legislative function) its own Land Use Ordinances, attempted 
to enforce them (executive function), while also seeking to interpret the Ordinances (judicial 
function). Therefore, although an appeal to an administrative law judge is necessarily prudent to 
preserve the Miller's rights, the aforementioned violation creates a situation in which the County 
has no proper jurisdiction and authority to resolve this appeal. 

6. THE MILLERS BUSINESS IS NOT IN VIOLATION OF ZONING ORDINANCES 

The County has attempted to strip the Millers oftheir right to conduct business in Utah. 
The County has attempted, at every turn, to seize more control in determining the future of the 
Millers property. The Millers began business under the p:.ain assumption that they appropriately 
conducted business in the M-2 zone as a cement processing/road-paving materials operation. 
However, the County has repeatedly attempted to infringe on the Millers' rights by requiring 
compliance with conditions, applications and fees. Currently, the County has refused to issue the 
Millers a business license because it is conducting the same business it has always conducted, 
under the M-2 zone. The County's inappropriate behavior needs to end. 

7. OTHER DEFENSES 

a. Grand-fathered: Even though the Millers' business is appropriately operating 
under the permitted uses of the M-2 zone, as well as under a perpetual conditional use permit, 
the Millers operations are also protected under a legal-non:::omforming/grand-fathered status. 
The entity which previously occupied the Millers' lot operated the exact same type of cement 
processing business. Therefore, in addition to the Millers' already-compliant operations, the 
Millers' business operations also fall into the protection of a grand-fathered/legal­
noncomforming -use category. 

b. Statue of Limitations: The County has failed to timely bring its December 5, 2013 
stop-work order, in the form of its "Second Notice and Order and Commencement of Civil 
Penalties." The County's order is based on enforcement of an alleged expiration of its March 30, 
2005 Conditional Use Permit, which actually contains no expiration. 

Pursuant to Utah Code Ann., §78B-2-115, actions brought by the County are 
subject to the four-year statute oflimitation contained in Utah Code Ann. §78B-2-307(3). More 
than four years have passed since the County knew or should have known that its Conditional 
Use Permit was without expiration. And, since the County waited over eight years to pursue this 
matter, the County is prohibited from enforcing an alleged expiration date which was negligently 
left out of the Conditional Use Permit. 
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CONCLUSION 

Based on the foregoing, and the fact that the Milh~rs are properly operating within the M­
2 zone, as acement processing/paving materials business, and because the County has been 
confusing, arbitrary, capricious and illegal in its application of time limitations and law, and 
because the County's actions are outside the applicable statute of limitations, the Millers 
therefore request that the County cease intrusion upon the;: Millers lawful business operations, 
recompense the Millers for their damage and costs, and dl::termine that the Millers operation is a 
permitted use within the M-2 zone and a permitted use by the ongoing Conditional Use Permit. 

Please contact me with any concerns or additional information you may need. 

SINCERELY, 

POULSEN and SKOUSEN, P.C. 

Robert J. Poulsen 

cc. Thomas L. Christensen 
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