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WORK SESSION OF THE
BRIGHAM CITY COUNCIL TO
DISCUSS PRE-DEVELOPMENT AGREEMENT WITH MACQUARIE
FEBRUARY 6, 2014
5:30 PM

PRESENT:		Tyler Vincent 			Mayor
			Ruth Jensen			Councilmember
			Tom Peterson			Councilmember
			Brian Rex			Councilmember
			Mark Thompson			Councilmember
			
ALSO PRESENT:		Rick Bosworth			Human Resource Coordinator
			Jim Buchanan			EMS Director
			Mary Kate Christensen		City Recorder
			Jared Johnson			Community Economic Director
Paul Larsen			Economic Development Director
Kirk Morgan			City Attorney
Derek Oyler			Assistant EMS Director
Jason Roberts			Finance Director

EXCUSED:		DJ Bott				Councilmember


Jason Roberts presented a timeline and history of UTOPIA. 

Macquarie, a private company, has approached UTOPIA about a proposal for a public/private partnership to build out the network in all the UTOPIA cities. 

There are currently 1,300 residents that are on the network.

Mr. Roberts reviewed options the Council may consider.

1. Let the system go dark. Multiple agreements and representations made by Brigham City would have to be reworked or broken. Reworking the agreements would require the approval of the UTOPIA organization. Citizens and businesses that have paid for the connections and service would no longer be served.
· Pros – Not having to deal with issues related to the service.
· Cons – Litigation costs could be very high and the amount would be uncertain. No service for residents. City/taxpayers still pay UTOPIA sales tax pledge. City/taxpayers probably begin to pay the UIA franchise tax pledge.
2. Maintain the system. Cities would cover any operational shortfalls to keep the system running.
· Pros – Cities would cover any operational shortfalls to keep the system running.
· Cons – No growth would happen and operational shortfalls would slowly grow as customers leave the network and no marketing is done to get new customers. Cities would continue to pay all tax pledges and operational shortfalls.
3. Sell the system. Percentage ownership of the system would have to be determined and agreed upon between Brigham City and UTOPIA. Sales price would also need to be agreed upon by UTOPIA and Brigham City.
· Pros – Service still provided to residents. Current and future operations would no longer be the responsibility of the City/taxpayers.
· Cons – Money may be owed to UTOPIA to make them whole for the system. City/taxpayers would probably still have to pay all/most of the UTOPIA and UIA sales tax pledge. If the network is sold to the wrong organization, service issues may occur. Network could become a monopoly.
Note: Some assumptions related to the sale of the network were made based on experience of iProvo. iProvo had tried to sell the network to a provider who was unable to maintain that size of operation. The network was then sold to Google for almost nothing. Google has to provide a base level of service for a minimum amount of years and after that they have no restrictions. Provo City is still paying for the debt used to construct the network.
4. Slowly grow the system to profitability (current plan). Operational shortfalls and new construction would be paid through a combination of debt and City contributions. Currently operations are being paid through contributions from cities and new construction is being paid by bonds. Brigham City is not currently paying for any of the operational shortfall, which is being paid by other cities.
· Pros - Operational cost would eventually be paid through revenues. Sales tax pledge payments would eventually be lowered/repaid. Cities maintain control of network. Multiple service providers allowed on network.
· Cons – At the current rate it would take 4-7 years for UTOPIA to cover the operational shortfall. It would take much longer for sales tax pledges to be reduced. Repayment of sales tax pledges would likely only start when the bonds are repaid. Operations and risk would still be the responsibility of UTOPIA. 
5. Public/private partnership for complete build out and operation of the system (Macquarie proposal). Network would be built out to all UTOPIA cities and residents. Financing of the build out and daily operations of the network would be the responsibility of the private company. Repayment of the financing of the build out would be the responsibility of the cities. Phases/milestones would be developed to research the project and cities can choose to step out of the process at any point.
· Pros – Multiple options may be identified. Additional information will be gathered. The City would retain ownership of the system. Multiple service providers would use the system. Operations would be the responsibility of a third party. All citizens who want the service would have access. SAA customers would be treated equitably and possibly have their SAA payments reimbursed and their liens removed. Possibly get better service providers with more potential users. Possible base level of service provided to everyone. Possibility that tax pledges will be paid.
· Cons – Plan may require citizens who don’t want the service to make a payment. If the network is ran by the wrong organization, service issues may occur. There are many unknowns in the plan and the predevelopment phase will have a cost. Many of the possible benefits are “pie in the sky” and cannot be quantified without additional research and cost. 
6. Brigham City buy and take over the system.  Percentage ownership of the system would have to be determined and agreed upon between Brigham City and UTOPIA. Sales price would also need to be agreed upon by UTOPIA and Brigham City. Brigham City would need to think of an operational plan allowed under state law.
· Pros – Brigham City would have control of operations and service provider process. Possibly less cooperation needed with business partners. Synergies could exist with current operations.
· Cons – Cost of the system would be high. Multiple state laws limit how the system may be operated. Brigham City would need to either staff or contract out operation of the network. Equipment would need to be purchased or contracted. City staff would probably need to increase. 
7. Do nothing. Not voting to participate in a plan that is presented by any party. Not explore any alternatives. React to situations only if we are absolutely forced to act.
· Pros – No additional short term cost paid by taxpayers/City.
· Cons - Contractual obligations, including tax pledges, will still need to be paid and fulfilled. Legal liability may arise from previous commitments. Future options for the City may be limited or expensive as we don’t have information needed to make decisions. 

Councilmember Peterson asked if it is feasible that UTOPIA and Brigham City could come to an agreement on a sales price. Mr. Roberts felt it was possible. 

Councilmember Jensen said no matter what option the Council chooses, the City will still have to pay the bond until there is enough take rate throughout the entire system.  

Councilmember Rex asked for clarification on the Macquarie proposal. They bring extra money to the table; build out the system to help make it profitable so the customers pay the bonds rather than general tax revenue. Mr. Roberts said that is correct, but it is all very conceptual. They have talked about letting customers opt in and making it mandatory for every house. They will run different scenarios to see what will work. Mayor Vincent said having every home opt in could be a deal breaker. Mr. Roberts said at that point the Council would need to choose another alternative. These facts won’t be known until the preliminary pre-development data is received, which will include engineering cost estimates. The study would show whether the monthly fee would be feasible. After the study is complete, if the Council decides that is not the way the City wants to go the engineering data would still be available. 

Councilmember Jensen said UTOPIA has not provided the services as promised or marketed in Brigham City. She asked if there is some way they could be null and void on their contract and the City could go into litigation for breach of contract. She would rather litigate with them than give them any more of the City’s money or enslave the residents. Mr. Roberts said if the City is willing to pay for the litigation and any results of the litigation it is a possible option. Mr. Morgan said there are numerous problems with this. If the City goes into litigation, they would be suing themselves; it would not be suing a foreign entity. The City has entered into many contracts that would not be in the City’s favor. There is no good option at this point. He asked what the City would be litigating. Councilmember Jensen said to separate the City from UTOPIA. Mr. Morgan said this can be done, but the breach would be on the City, not upon UTOPIA. Councilmember Jensen said there are citizens that signed up for UTOPIA and it did not work for them. Mr. Morgan said that is the provider and is a separate issue entirely. 

Mr. Morgan said when the City entered into the Special Assessment Area (SAA) the City built out the rest of the City. A significant portion of the City was built out before the City entered the SAA. A good part of the PDA would find out what part of the fiber the City owns and what UTOPIA owns. This will have to be determined no matter what option the Council chooses. Councilmember Peterson asked if the PDA could be modified to require them to determine Brigham City’s portion of the build out. Mr. Roberts felt this could be done.  

Mr. Roberts stated that the PDA will cost $10,000-$16,000. Councilmember Peterson asked if the City funds this study if it locks us into any other agreements. Mr. Roberts replied that it does not. It is specifically written in the agreement that it is in milestones and this is Milestone One. At the end of Milestone One they will have a deliverable and the cities will have 60 days to contemplate it. 

Mr. Roberts summarized the PDA. If the partnership happens, Macquarie would finance the build out of the network and run the UTOPIA organization for the next 30 years. The network would remain the property of the cities at the agreement. Cities would be required to repay Macquarie for the investment made. How the repayment is made would need to be determined. The primary goal of the predevelopment phase is to do the engineering and design work necessary to know the total potential cost of development so cities that choose to participate may know the potential obligations for payback. There is limited political will for UTOPIA member cities to continue bonding to finish the network. As such, the possible partnership appears to be an opportunity to develop the entire network with the initial cost being paid by the financial sector. Unfortunately, the cost to develop the network would need to be paid back by the cities with profit margins added. 

Paul Roberts, 316 N 500 W, Brigham City – Mr. Roberts said he was the second customer connected to UTOPA. He has always been a supporter and was in attendance at the public hearing a few years ago and sat next to the man from Qwest and watched him take three pages of notes. The lady from RUS was sitting behind him. She is now running Frontier Telephone Company as a reward. Mr. Roberts felt that the biggest problem is the political will and the fact that this is a paradigm shift because UTOPIA is taking away the monopoly that the big telecommunications want for themselves. In the 1950s people paid $15 to rent the old black phones; this is $150 per month in today’s dollars to rent a phone. We are not talking big dollars, we’re talking necessities. If you think this is a heavy burden, a township in New York was paying 25% of their revenue to pay off railroad bonds. The cost for necessary infrastructure today compared to 150 years ago is really not that burdensome. People that are opposed to UTOPIA’s concept of fiber optic to the house are highly organized, highly financed and have no compunction about dirty tricks and trying to sabotage things. That is their technical way of operating. Senator Stephens is the lobbyist president of the Utah Taxpayers Association, which is mostly corporations that pay a fee to them for lobbying.  Comcast and Qwest are members of the UTA. There is a clause in the Enabling Act that there will be no retail services. This cut the neck of UTOPIA.

Ron Germer. Brigham City – Mr. Germer said some think UTOPIA is a good thing, but he has been there since day one on one level or another. The whiz kids that built the contract left no exit clause so they are trapped. However, UTOPIA broke the contract before anyone did. Legal counsel has said the City has no recourse but that is not true. This is a public/private situation. We are upside down $150M to $200M. The reason is because when the public sector is involved no one is going to carry the ball. There has been no marketing in Brigham City for years and that is why no one has taken it. If it was a private business like it ought to be, there would be people we could go to when things aren’t working. This belongs in the private sector. This company that is coming into bail out UTOPIA is not coming to bail us out. They have found a plum. They have found 11 cities that cannot go bankrupt. They are going to get their money one way or another. He felt the City would be better to cut our losses and get out. 

Lee Johnson, Brigham City – Mr. Johnson said the bottom line is the City either runs it or does not. Keep it simple. 

Jim Faucet, Orem – Mr. Faucet said Macquarie came to Orem City’s Council meeting. Their City Manager told the citizens that the fee looked like it would be $40 per month and would be forced on every resident in Orem. Nick from Macquarie said it will not work unless there is a mandatory fee. Their UTOPIA board member voted for Orem without a hearing to enter into Milestone 2 and that expense is already in place. They are going to have to pay $125,000 as soon as they hit Milestone 2. Macquarie started in Australia and did the same thing but did not have the mandatory fee. The other service providers started for nothing offering a service. Everyone that was part of this, called Nextgen, started going to the service providers because they were offering great deals. Nextgen invested $820M and had to sell the system for $30M. Macquarie did not lose any money because they are smart and will only invest 20%. The investors they get are going to be unprotected like the investors in Australia. Mr. Faucet said this is a bad deal. 

Gary Shellabarger, Brigham City – Mr. Shellabarger said he did not sign up for UTOPIA. When it was first offered he evaluated it and decided it was too expensive. He uses the internet a lot and determined that he can get the internet cheaper elsewhere. In the second go around they were trying to get more people signed up and he looked at their plan. In order to make UTOPIA cost justified there were three things that had to be met: 1) an ISP; 2) internet TV; 3) IP phones. He did not think very many people have IP phones. He does and he would not recommend them for anyone who is not technical. He worked in IT at Flying J. He was laid off and started his own business in his home. He needs the internet. He got rid of his TV because he cannot afford it. He watches TV through his internet. He did not think he would ever have any part of UTOPIA, yet he is a candidate for UTOPIA. 

Ken Wanlass, Brigham City – Mr. Wanlass said in 2008 his 12-month average utility bill was $136/month; in 2013 it had increased to $161/month. This is an 18% increase. Most people can and have been able to handle an 18% increase over a five year period. Now the Council is considering a $35/month surcharge on everyone’s utility bill. For him that would be a 22% increase. Many people will not be able to absorb a 20-25% increase in their utility bill. 

Don Dunbar, Brigham City – Mr. Dunbar said none of the options discussed by Mr. Roberts will work. Adolf Hitler had a public/private partnership. In a free market economy and in a democratic republic people should have the freedom to buy and sell, to try and fail. No bailouts like General Motors. The investment bankers started this mess in September 2008. The City should be involved in essential services only – police and fire protection, probably the water, sewer and garbage. No investment banker in the world will take any chances. This is a non-essential service. 

Jim Madsen, Brigham City – Mr. Madsen said he likens UTOPIA to Brigham City electrical system. Many years ago the City had the option of going with our own system or going with public utilities. Brigham City chose to provide their own electricity which has been very helpful to the City, except the utility money has been moved to the general fund. This does not show the profitability of the electrical system. UTOPIA was based on a similar thing. He added that the City is not competing with private industry, only the fiber optic cable. Private industry can compete against each other on the line. Because of this, other companies have had to lower their rates to compete. A lot of people may not know that there is a new option to get connected to UTOPIA. Residents can now pay $30/month rather than $3,000 up front. This is what he did and it is still cheaper than Comcast or other companies. He felt this should be published in the paper and the word get out to the citizens about this option. He did not agree with going with a foreign company. 

Ken Sutton, Brigham City – Mr. Sutton is a service provider on the UTOPIA network. He said he has a little more background than most people because he has been in a meeting with Macquarie and understands what they are presenting. He is also a UTOPIA subscriber. He paid $2,700 to have fiber in his home. He did not want to see this service go away. He felt that the proposal Macquarie is offering is something the Council should consider. If the City does not do this, the tax bond still has to be paid. Litigation is not going to make it go away. He did not feel the City maintaining the system is an option because of the operating costs. Macquarie is a big organization - $360 billion. They own New Jersey Turnpike and a half dozen City utilities. They are going to bond for this for 30 years and they will not get paid unless it is not profitable. The system has to work for them to make a profit. Their goal is to have an opt in plan. Those that want to use it can opt in and will receive a free connection for the service. Those people who cannot afford it will not pay it. If the City wants to get out of the UTOPIA debt the way to do that is to get as many houses as possible on the network. The best way to do that is to have a company come in and Invest $400M. They will not invest that much money and then walk away. They are going to make a 30-year commitment to the network. They have done this in other utilities and have been successful everywhere they have done it. In turn, they get the City out of debt. 

Todd Jensen, Brigham City – Mr. Jensen said regarding the Jersey Turnpike, ask the people of New Jersey about the toll increases on the Turnpike and the bridges. They have skyrocketed. Mr. Jensen said if he owned a business and someone sold him a big, new widget that will make him a lot of money and he buys it and finances, but it is not making him any money. So he complains to them and they recommend doing an addition and then it will make money. So he spends a lot of money and tries that but he is still losing money. This is what the City has been doing with UTOPIA and it is not working and he does not foresee that it will ever work. When the City put sewer in no one else offered the sewer. When the City put power in the City, no one else was offering the City power. Mr. Jensen said he has internet, cable and telephone. Nobody has to bring it in; it is already available through many sources. He added that his mother asked him to tell the Council that she cannot afford the increase.
[bookmark: _GoBack]
Debra Michele Barker, Brigham City – Ms. Barker said the City has a debt that has to be paid. Don’t disguise it as a utility or anything else. Keep it in the general fund until it is paid off, then the City can spend all they want again. She felt that the City should not spend even one more dollar on UTOPIA. If the City is not going to go in with Macquarie, don’t do the study. She added that she did not think that anyone who has not already signed up will ever sign up. There will be no additional subscribers. Macquarie will not get a profit. According to what Mr. Roberts read, the City will owe Macquarie at the end of 30 years. This means the City will be in debt even farther if we partner with Macquarie.

Bonnie Germer, Brigham City – Ms. Germer said it is not going to be $200M or $300M, it will be $400M.  It is not an investment for Macquarie, it is a 30-year loan to the City. During the 30 years, Macquarie will take a $50/month fee from Brigham City citizens. There are 5200 homes in Brigham City. At $50/month that would be $260,000/month Macquarie will receive for 30 years. Then the City pays them pay the $400M they say they invest in the City. 

Ms. Germer added that they were forced to have UTOPIA brought to their house. They were forced because the City put a lien on their house because they did not want it. Her husband’s name was on the paper that said he thought it might be a good idea and might be interested in supporting the City. then a lien appeared on their house because he happened to be one of them that said it might be a good idea. It wasn’t a good idea. Everyone else on that list was forced to pay it. 

Ms. Germer continued that UTOPIA has had three management teams. The first management team took off with millions upon millions of dollars. She asked Mr. Morgan why they were not prosecuted. Mr. Morgan said they did not take off with millions of dollars; it is all debt. Ms. Germer said they were told by Todd Marriott that the first management team took off with millions of dollars. Why weren’t they prosecuted? Councilmember Jensen asked Ms. Germer to keep her comments directed to the Council. Ms. Germer stated that Mr. Morgan said the City would only be suing themselves. A law firm helped draw up the contract; however, they did not want it to fail so they did not put in an exit clause. This means the City will be suing themselves to get out of the obligation. The City did not break the contract until now. She felt that UTOPIA broke the contract and felt the City should sue UTOPIA. If Macquarie wants to come in and take over UTOPIA they can be liable for the illegal doings that UTOPIA did. 

Jeff Anderson, Brigham City – Mr. Anderson said he is a UTOPIA supporter. The internet service is second to none in this country. He has Xmission, a Utah company, as his provider and gets excellent service. He has internet television and IP phones. Fiber is the future. The best way to make this work is to get more people onto the UTOPIA network which will make it better for everyone. This is the best thing to get rid of the City’s debt and the City’s responsibility is to somehow get more people on the system, not to get rid of it.  It is a good service and he has been very happy with it. 

Bob Marabella, Brigham City – Mr. Marabella quoted Mark Twain, “Get your facts first, then you can distort them as much as you like.” He said it is unbelievable to see how many facts have been distorted in letters to the editor and some of the things said tonight. He was on the original task force and he pulled the minutes to see what citizens were there. There was only one citizen when UTOPIA was discussed. It was a unanimous vote in favor. People can either look back and say, well I should have done this; why did they do this, but ultimately it comes down to either being part of the solution or part of the problem. He asked those in the audience who is currently connected to UTOPIA. Several citizens raised their hand. He then asked them to lower their hand if they are unhappy with UTOPIA.  Everyone kept their hand up. Those that have UTOPIA love it. He saves $46/month. He has fast service and loves it. The only way to make this work is to have more people successful on the system to raise revenue and make the system work. If it goes black, the City will write a check every month and have nothing and upset the 1300 people that are paying for it and love the service. He reiterated that Brigham City owns UTOPIA. The UTOPIA Board is made of City officials and they made the decisions. Whether they are good decisions or bad decisions, Brigham City was part of those decisions. He asked the citizens to be part of the solution or don’t say anything at all. The City has to pay $400,000/year. He said everyone should work together to get more people on the system so the system can be successful. 

Matt Meyers, Brigham City – Mr. Meyers said he believes in 100% accountability, responsibility and transparency. So if the Council is going to raise the utilities to try and hide the costs, he has a problem with that. When he goes over budget, he has to make sacrifices. If the Council is going to do this, he suggested selling assets such as the golf course, the swimming pool and the cemetery in order to make up the difference. If the City increases his utility and becomes more expensive than Utah Power and Light (UP&L), then he will work to disband the utility here. He will bring it to a vote so the citizens of Brigham City can go with UP&L. He is against raising utility rates for something that will never work. If the Council cannot come up with a reasonable, accountable, responsible solution it should not be done. 

Sherry Perkins, Brigham City – Ms. Perkins said she did not think she had a choice on whether or not to sign up for UTOPIA. She received a letter from the City saying a lien would be placed on their house if she didn’t pay the money. She saw a small article in the News Journal that said she had the option to opt out so she took the opt out. She does not like being forced to do something she does not want to do. She likes to choose companies that she likes to work with. She has a bundle package with CenturyLink and has great internet service. She pays $15 a month and is very happy with it. It is great for everyone that enjoys it, but people should be given a choice. 

The Council discussed this further in the Council meeting following this work session and voted on the issue. 

The meeting adjourned 7:00 p.m.
