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BOARD OF ADJUSTMENT
American Fork City
September 14, 2022 ¢ 6:00 PM
American Fork Public Works ¢ 275 East 200 North ® American Fork UT 84003

Board Members Present: Michael Privett, Scott Williamson, Mary Street, and Bridgette Nelson
Absent: Reid Shelley
City Staff Present: Dan Loveland, Chief Building Official

Melissa White, Public Works Administrative Assistant

Cherylyn Egner, Legal Counsel

Others present: Joshua Draper, Applicant

BOARD OF ADJUSTMENT MEETING

1. Call to Order
This meeting of the Board of Adjustment of American Fork City, having been properly noticed,

was called to order at 6:00 p.m.

Aye - Michael Privett
Scott Williamson
Mary Street
Bridgette Nelson
Motion passes.

2. Annual Open and Public Meetings Training

Cherylyn Egner led the board members on Open and Public Meetings training.

Page | 1
14 September 2022



32

33
34

AMERICAN FORK

Open Meetings Training

Alguet X, BEEE

Why are we here?

» “The presiding officer of the public body
shall ensure that the members of the public
body are provided with annual training on
the requirements of [the Open and Public
Meetings Act].” Utah Code 52-4-104.

» Auditor checks whether or not we have
provided the training.
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Recent cases finding potential
failure to comply with OPMA

| 3
]
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Who must comply?

Ay Madminiszrative, sohisary, cxcoutier, or leaslative body of the stoto orits
preli Zical sulsdvisions Lhal. b wesled wilh Che autlharity To make decisions
regardirg the public's business, ™

k- Ezamples:
w it/ County Councils
e City Council Adwisory Boards
* Planidng and Tonig Comimlssksnsg
r Godrck ol Adjusliment
e Boarde of reclal Service Dietricts

Soub e WUiah Wilckeroess alliancs v, San Juan Counly Comenision 2001 UT f

Southern Utah Wilderess alliance v, Kare County Commission 2021 UT 7 |

Bath of Lhese cases involved Lha question af whether ar nol SUWE
had standing Lo objecl Lo Lhe Tailure of counly commissianars Lo
comply with OPMA prior to and during meetings with federal land
administrators within Utah counties, The Utah Supremes Court
conciuded that SLWA had standing te challenge the counties! i
comaliance with OPMa and maintain litigation to review whather (1] ,.i : 4
compliance with DPMA was required; and (2] if 5o, whether aquuatE*F
notice and opanness o the pobiic was provided. :
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Open Meetings

rAll “meetings” must be gpen to
the public unless specifically
allowed to be closed under the Act

What is a “meeting™?

ke The romeening af a puslic by, weith o gquorom present,

B whother the mocting % hold in person or 2y means of clestronic
communications [or even mfarmally on federal pubdc fands, apparenthy),

B T the purpose ol eliscesive, receiviog comimenes Goome che oblic aboot,
ar acting upsn & matter oeor which the public body has jurisdiction or
advleaty poer {such as in recent Utah Suprems Court cases @1 wirch
courty comimissieners mel wIth tederal land use mranagers, dhoussed i oa
pressicus slicks)

* Examples
Pk Repular meetings
B Special meetings
- Workshops
k Executive Sessions
B Site Visits

W Traveling Tours

3.
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Definition of “convening”

“Convenng” means the calling tosether
of a public body by a person authorized
to do so for the express purpose of

discussing or acting upon a subject over
which the body has jurisdiction.

43
44
What is not a “meeting™?
- A chance meeting
» Asocial meeting
» A convening solely for discussion or implementation of
administrative or operational matters if:
F Mo formal action is taken OR
B The matbers would not come bafare the body for discussion
or action
45
46
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Electronic Meetings Reguirements

B & P coesine ] o st Eded W miesem o W P FPerencs g
- Tap e ji el g o o Tas o

k& pubdic ody may not held an clectronic meetiag unless it higs adophed
spechic proceduras for canducting it.

B Thiese ey Trlue ot ickera Ui oF Duditel, Witelica, aeaie ol g gueurm a4
archor leeatior ., woba bo ostaklish ar slectrorie mzstirg, aaties recuiramerss, cie

r Foquairament af archar lecaticr may ke suspendee undar emargancy ondes

47

Closed Meetings Requirements

B For what purposs?
A cksed mestirg reaw cnby be beld:

k Toodisniss the character, professional competence, or physical or mental
1eakh af an indiadual

k Strategy sessions fnor:

P coleclive argaining
ke petiding or reasoaably imeninent Bbigation
F purchase, excharde. o kase o real propery or waler rightssshares

# sale of real property or weter rightsssharss
B Tz discuss the deployment of secerity porsannel, devizes, ar systoms
I Tio irvwessligales procesdings cegarcding alegations ol crimingl concuct
k Moy not oo the follvwing inoa dnsed merting: :
* Apfiiaye any ardinance, resolulion, ks, regulation, conbract o aH.:uiuIJm-_'_:i'.'."-‘_' )
* InTeryiew 4 person e Tl an eecied position ;

k Take fingl action [final votes must generally be open and en the _n:*l:'u:'ni'dl

49
50
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Public Meeting Reguirements

B Fuilie bady st giee otk
b Sl Bse mokd Epa ned st 24 beow s it 4 sk meading

k Aust abo pive notico af anrcal meetings schoduled in advanos mesr the
course of a year

» Exceptions:

P R=agular natice requiremesnts may ba disregardad it

b Becavse of tnforssesn crcumstances 1018 necessary to hald an emergency
neeting to consider matters of an emergency or Urgent fature

» 5till required to give the best natice practicable
* May not hold an emergency meeting unless:
e An attempt has boen made to netify all the mombaors of the public body; 25

and e
e & magority af the members approve the mesting '

51
52

Penalties

» Any member of a public body who intentionally violates the,
closed meeting provisions is guilty of a class B misdemeanor:

» A court can void any action taken in violation of the open |
meetings laws i

» The public body may have to pay court costs andattorney
fees if successfully challenged in court on a violation

53
54
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Executive Hes5igns

® The information chisoussed in saeoulie weemionsis |
canfidential and may nat be discussed outside of the |
meeting, including with:

» Members of the public
» Spouses, family members or significant others

56

2021 Amendments to OPMA

5.0 T "Open anc Puslic desting Amendments”

Frevimely, o public kedy rook] nes eetein a desed sessine, 0 they skl
have to return te the pulilic mesting, then wobe oo Cose the closed seasion
and apen e rablic mesting agaim. & s ameriment alloees e by Lo
v in the closed session Sz adjourn the closed porton of the meetsag and
return ke Ere ooen meeting.

5B, 125 “Dpon and Fubbic Mestings Act smondments”

Thiz hill revoied and recadifics the ahility far pubis bodics to mect
elpeironically willwout an aveto Dealien, withaul having o aieay ave
an ordinance in place; as o as certain findines wers mado. Thoss
regquired Tindirgs are coditied at U.C. 52-4-20714).

57
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Other amendments:

H.E. 293 'Dpen Mesting Minutes Amendnents - deak with the posting of
rmirates by publies hreties that are rat state pobis Bodies or sperified besl
biodtes who already have to have thedr mimutes on the skate website, [1The
knty st bawe a link tn the bary’s wehsite ar ménres stated in'the ratire
poszed o the state website so the puble can easily access and revies Iminutes
af aan skans public Fodics-)

H.G. 297 "Colmradks Jiven Aeendmesls” - deals wilh measelirgs relaling o Lhe
Colorads River Compact to adjust aliocaton of watsr accerding e varding
avallapility of weater in e draade, in correaton with e new Colorada
fiver Authority. The uss, ioase or sale of water sharcs or water Apfts may be
d reduan Lo e g reeling.

Ms. Egner provided Variance Request Training and discussed the worksheet items with the board members:

In order to grant a variance, the Board must find that all conditions for approval are met as stipulated by
Utah State law. The board reviewed the following conditions:

1.
2.

haN

Would granting the variance change the intended use of the property?

Are there special circumstances attached to the property that do not generally apply to other
properties in the same zone?

Do those circumstances in (2) cause an unreasonable hardship on the applicant, denying use of the
property, that others in the same zone enjoy or that he/she has a right to expect?

Is the variance essential to a substantial property right possessed by other property owners?

Will granting the variance substantially affect the goals of the general plan or be contrary to the
public interest?

Is the spirit of the land use zoning ordinance observed and is the Board being fair to all involved?

3. Scheduled Items

Applicant Presentation:

The applicant, Joshua Draper, has submitted an application for a review and action on a request for a
variance on a proposed addition as an accessory apartment for a property located at 322 West 1300
North in the R1-9000 Zone.

As noted in a letter included in the application:

The Drapers stated that the reason for their application to the Board of Adjustments is to ask for an exception
to Building Code 17.5.134.B.10 Accessory Apartments. In pursuing an independent living space for a
family member, the least expensive option they were able to come up with is adding an accessory apartment
to their home. The Drapers feel that in today’s market, rentable spaces are out of reach for those on a very
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limited income. Therefore, they feel the most economical option would be to add a living space to their
home.

In exploring their options, the Drapers determined that adding a living space above their existing garage
would be the best fit. They noted that they misinterpreted ordinance 17.5.134.B.10 which states, “10.
Interior access. An interior access between the main living area and an accessory apartment must be
maintained.” They noted that they were thankful that the American Fork Building Official flagged the
oversite during the plan review phase. They noted that, in their opinion, to meet this ordinance a dedicated
set of stairs to the accessory apartment would need to be built in their already cramped living room which
would effectively render their living room unusable and add unnecessary expense to their project.

The Drapers note that they understand the reasoning behind the ordinance which is to allow the homeowner
access to the living space without having to enter from the exterior, thus extending the usable living space
of a single-family home without creating a separate apartment in an otherwise single-family home area.
They note that, in their opinion, the attached drawings show that the addition would not detract from the
single-family home intent of the building ordinance but would add beauty and value to their community. It
is their opinion that the current design meets all the other requirements of an accessory apartment.

The Drapers noted that they feel that in today’s market, limited homes to single-family units are near
impossible and stated the following, “Adult children are having to return home, retired in-laws are moving
in with their children. Occupied RVs are a common site throughout residential neighborhoods. Everyone is
looking for a reasonable and affordable place to live. My wife and I were extremely lucky to purchase this
home when interest rates and home prices were reasonable, although we didn’t think so at the time. In
researching other housing options for my mother-in-law, I do not know how anyone can afford a home or
apartment.”

Board Discussion:

In order to grant a variance, the Board must find that all conditions for approval are met as stipulated by
Utah State law. The board reviewed the following conditions:

1. Would granting the variance change the intended use of the property? Yes, it would be a two-family
dwelling as shown on the plans, not an accessory apartment which is allowed in the municipal
code R-1, 9000 only allows one family dwelling.

2. Are there special circumstances attached to the property that do not generally apply to other
properties in the same zone? No, the request is not a property circumstance.

3. Do those circumstances in (2) cause an unreasonable hardship on the applicant, denying use of the
property, that others in the same zone enjoy or that he/she has a right to expect? No, this is a self-
imposed hardship.

4. Is the variance essential to a substantial property right possessed by other property owners? No, an
accessory apartment is allowed as long as all conditions are met. See American Fork Municipal
Code 17.5.134.

5. Will granting the variance substantially affect the goals of the general plan or be contrary to the
public interest? Yes, the City allows accessory apartments as long as all conditions are met which
keeps everything consistent and fair for all.
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6. Is the spirit of the land use zoning ordinance observed and is the Board being fair to all involved?
No, the request is for a two-family dwelling, not an accessory apartment.

Mr. Draper asked the board members if they had any questions.

Mr. Privett stated that the difficulty Mr. Draper’s plan had was that it had an exterior access but not an
interior access.

Mr. Draper stated he had misinterpreted what an interior access meant when creating his plans and asked
the Board to redefine what that access means within the ordinance as it was unclear.

Mr. Privett agreed and stated that changing the ordinance would have to go through the Planning
Commission and then to City Council.

Mr. Draper introduced his father, Boyd Draper, who is the former owner of the property.

Mr. Boyd Draper noted the number of basement apartments being built in American Fork City, and his
thoughts that many of them are not necessarily being approved by the city as many people can not afford
rent and are trying to come up with solutions for housing. He stated he felt the plans for Mr. Draper’s home
would enhance the home and neighborhood. He stated his hopes that the Board would look at the plans as
an improvement even though it does not meet one part of the ordinance.

Mr. Josh Draper stated his understanding that a duplex was not allowed in the zone that affects his property.
He stated his feelings that the changes he proposes will technically make it a duplex, but it will not be a
rentable space. He quoted what he read on the City’s website that the Board “can impose additional
requirements on the applicant to mitigate harmful effects of the variance in certain purposes that the
standard requirement is waived.” Mr. Draper proposed that the variance state that his addition would not
be considered a rentable space.

Mr. Boyd Draper likened the situation to those who were renting a basement apartment and reiterated his
hopes that the Board would grant the variance due to Mr. Josh Draper’s approach of seeking approval
through the Board and going about it in “the right way.”

Ms. Egner noted that during her Variance Request Training she used a duplex as an example. She noted
that her example was purely coincidental and was not meant to be directed to Mr. Josh Draper’s variance
request.

Mr. Williamson asked what the garage type will be when Mr. Josh Draper’s project is done and inquired as
to why Mr. Josh Draper couldn’t put the stairs in an interior location within the home or garage.

Mr. Josh Draper stated that the garage type would not be changing and would be a standard 9 by 9.5 feet
from the top of the concrete. He stated that adding stairs within the home or garage would increase the
amount of construction required, add a significant amount of cost to the project, and negatively impact the
space needed in their living room. He feels it would not be a feasible solution.

Mr. Williamson reiterated his thoughts of putting the stairs in the garage and having the doorway flush with
the garage. He stated his hopes of finding a solution that would work for the applicant. He noted there were

other ordinances he felt the applicant did not comply with.

Josh Draper inquired about the other ordinance Mr. Williamson was referring to. Mr. Loveland replied that
they were not in compliance with the R1-9000 zoning ordinance.

Mr. Williamson noted that he had to adhere to the requirements needed to grant a variance as instructed in
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the training as well as represent those in the community when making his decision.

Ms. Egner introduced the applicant’s neighbor, Jordan Fong, who came to state his support. Mr. Fong stated
he has been in the neighborhood at 334 West and 200 North for 19 years and feels that the Draper’s are
wonderful neighbors. Mr. Fong stated his thoughts that the Draper’s updates to their home would not
negatively impact the neighborhood.

Mr. Williamson stated that the ordinances are put in place by City Council for a reason.

Mr. Boyd Draper stated he understood Mr. Williamson’s concern. He reiterated his thoughts that although
the plans do not meet a part of the ordinance, he feels that they will not negatively impact the city, and his
hopes that the Board will grant the variance to Mr. Josh Draper.

Mr. Privett stated his understanding and noted his agreement with Mr. Williamson that Mr. Josh Draper has
alternative ways to meet the ordinance to be in compliance with the zone.

Mr. Boyd Draper noted that the required interior access would not be used.

Mr. Privett reiterated the question, “Would granting the variance change the intended use of the property?”
and that the Board is required to answer honestly and that the answer must be no. He stated that he feels
that they would be changing the intent of the property by adding an apartment that has not been zoned for
that purpose.

Mr. Boyd Draper stated that the purpose of the Board of Adjustments was for the applicant’s situation.

Mr. Privett reiterated the Board was in place in case there were unusual circumstances and suggested Mr.
Joshua Draper discuss other options with his architect to find a way to meet the ordinance.

Mr. Josh Draper reiterated the difficulties adjusting the plans would create, such as decreasing the living
area of the apartment, decreasing the space in the living room, and adding cost to the project.

Ms. Street noted that the ordinance required by American Fork was not unusual, and the ordinance
requirements are often used in other cities. She noted that the Board was required to question why the
variance exists and the necessity of staying consistent with the ordinance in the interest of fairness for all
residents of American Fork. It was her opinion that because the applicant has a way to comply with the
ordinance that the Board could not grant the variance.

Ms. Nelson stated her agreement and noted her concern that it would be difficult to enforce any parameters
put on a variance.

Ms. Street noted the difficulties associated with adding a restriction that would state it could not be rented
as the applicant’s situation and the homeownership itself may change.

Mr. Boyd Draper mentioned again the illegal apartments in American Fork and asked the Board what their
thoughts were about handling illegal apartments as so many people have them due to the housing crisis.

Ms. Street stated that it would be better if they were legal to ensure they were safe apartments that had gone
through the correct inspection process.

Mr. Josh Draper stated his understanding and agreed that zoning ordinances may change over time.
Mr. Fong asked if it was illegal to have a basement apartment and to rent it out. Ms. Egner stated that it was
not illegal. Mr. Fong clarified that the Draper’s having an outside entrance and not an inside entrance was

Page | 12
14 September 2022



245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296

what was illegal.

Ms. Egner stated that that was correct and clarified that it would become a duplex at that point. She clarified
that the apartment would be an accessory dwelling unit and is not classified as an apartment.

Ms. Street questioned if the apartment could be considered a bonus room if the kitchen were removed.

Mr. Loveland clarified that it would still need to have an internal access point. Ms. Egner stated it was her
understanding that there must be internal access and if there is not it is considered a separate unit.

Ms. Street questioned whether it was an International Building Code requirement to have interior access or
if it was a city-by-city ordinance.

Mr. Loveland stated that the municipal code addresses accessory apartments and was intended as a solution
to help provide economical relief.

Ms. Egner defined a duplex as being two living spaces connected with one wall and reiterated the zoning
issue that states there can not be a duplex in Mr. Draper’s zone. She noted that in order for Mr. Draper’s
home not to be considered a duplex it must have an interior access.

A brief discussion was held between the Board members and Ms. Egner regarding the best way to state
the motion.

MOTION: Scott Williamson moved to deny this variance for property located at 322 West 1300
North in the R1-9000 zone because it does not meet the criteria outlined by American Fork City.
Seconded by Mary Street.

Aye - Michael Privett
Scott Williamson
Mary Street
Bridgette Nelson
Nay -

The motion was denied.

Mr. Fong asked if the interior access must be a stairwell. Ms. Egner noted that it must be a usable access
that meets the code. Mr. Loveland noted that a spiral staircase could work as long as it meets code.

Mr. Privett notes that there is no way to tell what the future of the home will be, despite the current
intention of the owner which is why they must make a decision based on the current ordinances.

Mr. Boyd Draper asked if someone has a basement apartment and if somebody lives upstairs if it is
considered a duplex. Ms. Egner stated that it is not considered a duplex if there in an interior access and if
there's no interior access, then it's a duplex. She noted that some areas are zoned for a single-family and
duplex.

Mr. Loveland noted that it is defined as a two-family in the code and, additionally, there are other
requirements that must be met as well.

A brief discussion is held regarding Ms. Street’s experience with her rental property in Orem and the
requirements needed in Orem City.
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The Board commended Mr. Josh Draper for going about his project in the correct way to get approved by
the city.

Mr. Josh Draper asked for confirmation that his request was denied. Ms. Egner confirmed that Mr. Josh
Draper’s request was denied as the Board did not find that his request met the six criteria set forth.

4. Other Business

None

5. Adjourn.

A motion was made by to adjourn Michael Privett. Bridgette Nelson seconded the motion. It was
unanimously approved. The meeting was adjourned at 6:57 p.m.

Melissa White
Public Works Administrative Assistant
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