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MEMORANDUM

TO: Bob Greenberg and Pat Holyoak, Grand County Council
FROM: Sarah Fields
DATE: August 26, 2009

RE: Statutes Regarding the Future Disposition of the Moab Mill Tailings Site

Since I had this information handy, I thought you might be interested in the statutes that would (or might) apply to the final disposition of the Moab Mill Tailings Site.

1. FLOYD D. SPENCE NATIONAL DEFENSE AUTHORIZATION, FISCAL YEAR 2001: Public Law 106-398, 106th Congress.

This is the legislation that transferred the Moab Mill Tailings Site to the Department of Energy (DOE) as a Uranium Mill Tailings Radiation Control Act of 1978 (UMTRCA) Title I site.  

The site is now owned by the Department of Energy. Section 3403 (i)(5) of the Floyd D. Spence National Defense Authorization Act provides instructions if the Moab site is sold. There were no other instructions regarding the eventual disposition of the site.  They want some of the money back if the site is sold:

``(5) If the Moab site is sold after the date on which the Secretary  of Energy completes the remedial action under paragraph (1), the seller  shall pay to the Secretary of Energy, for deposit in the general fund of  the Treasury, the portion of the sale price that the Secretary  determines resulted from the enhancement of the value of the Moab site  as a result of the remedial action. The enhanced value of the Moab site  shall be equal to the difference between--              

``(A) the fair market value of the Moab site on the date of  the enactment of the Floyd D. Spence National Defense  Authorization Act for Fiscal Year 2001, based on information  available on that date; and

``(B) the fair market value of the Moab site, as appraised  on completion of the remedial action.''.

2. Title I of UMTRCA: 42 U.S.C. Chapter 88, Subchapter I.  

Section 104 of UMTRCA (42 U.S.C. Section 7914) is entitled "Acquisition and disposition of lands and materials." Title I sites are uranium mill sites that were no longer operating as of 1978 and had, for the most part, been abandoned.  The DOE was given the responsibility for the remediation of these sites and in some cases the removal of the tailings to another location.  Title I contemplated the states acquiring the sites and paying a portion of the costs of the DOE's remediation of the sites under a "cooperative agreement." The State of Utah was not required to pay for any of the remediation costs for the Moab Mill under Public Law 106-398, and I do not believe there has been any "cooperative agreement" between the State and the DOE.

In the section below, subsection (b) does not apply to the Moab Mill Site, so I put that in italics.  Section 7914 also applies to the disposition of Crescent Junction site, which will be under the DOE's (or other federal agency's) control under a Nuclear Regulatory Commission general license forever (or as close as we can get).

The other parts of Section 7914 related to site disposition appear to assume that the site would be owned by a State, so I am not sure of how that will be applied to the Moab Mill Site.  The DOE and the State of Utah would have to sort that out.  This section does provides that "the State, with the concurrence of the Secretary [of Energy] and the [Nuclear Regulatory] Commission, may-  (A) sell such lands and interests,  (B) permanently retain such land and interests in lands (or donate such lands and interests therein to another governmental entity within such State) for permanent use by such State or entity solely for park, recreational, or other public purposes."

I think that what our community has contemplated from the beginning is the permanent use by the State or other government entity within the State (for example, Grand County) solely "for park, recreational, or other public purposes."  The funds from any sale of the land would have to go to the U.S. Treasury, and I don't believe selling the land would be acceptable to the Grand County community.  Any money from the sale would likely go to the U. S. Treasury.

Between now and when the tailings are finally removed, there are still a number of health, safety, and environmental issues to be addressed.  The DOE still does not know how deep down the contamination from the tailings goes, how much material they would need to excavate below the tailings, and how other site reclamation and ground water remediation issues will finally be resolved.  They seem to be off to a good start.  Maybe some of us will still be around when it's finished.  I hope the whole community joins in that celebration.
42 U.S.C. Chapter 88, Subchapter I. Remedial Action Program, Section 7914:               

Sec. 7914. Acquisition and disposition of lands and materials

(a) State acquisition; windfall profits prevention

    Each cooperative agreement under section 7913 of this title shall 

require the State, where determined appropriate by the Secretary with 

the concurrence of the Commission, to acquire any designated processing 

site, including where appropriate any interest therein. In determining 

whether to require the State to acquire a designated processing site or 

interest therein, consideration shall be given to the prevention of 

windfall profits.

(b) Disposition and stabilization site for residual radioactive 

        materials; Federal site available [Not Applicable to the Moab Mill Site]

    (1) If the Secretary with the concurrence of the Commission 

determines that removal of residual radioactive material from a 

processing site is appropriate, the cooperative agreement shall provide 

that the State shall acquire land (including, where appropriate, any 

interest therein) to be used as a site for the permanent disposition and 

stabilization of such residual radioactive materials in a safe and 

environmentally sound manner.

    (2) Acquisition by the State shall not be required under this 

subsection if a site located on land controlled by the Secretary or made 

available by the Secretary of the Interior pursuant to section 7916(2) 

of this title is designated by the Secretary, with the concurrence of 

the Commission, for such disposition and stabilization.

(c) Boundary limitations

    No State shall be required under subsection (a) or (b) of this 

section to acquire any real property or improvement outside the 

boundaries of--

        (1) that portion of the processing site which is described in 

    section 7911(6)(A) of this title, and

        (2) the site used for disposition of the residual radioactive 

    materials.

(d) Purchasers of sites; notification; rules and regulations

    In the case of each processing site designated under this subchapter 

other than a site designated on Indian land, the State shall take such 

action as may be necessary, and pursuant to regulations of the Secretary 

under this subsection, to assure that any person who purchases such a 

processing site after the removal of radioactive materials from such 

site shall be notified in an appropriate manner prior to such purchase, 

of the nature and extent of residual radioactive materials removed from 

the site, including notice of the date when such action took place, and 

the condition of such site after such action. If the State is the owner 

of such site, the State shall so notify any prospective purchaser before 

entering into a contract, option, or other arrangement to sell or 

otherwise dispose of such site. The Secretary shall issue appropriate 

rules and regulations to require notice in the local land records of the 

residual radioactive materials which were located at any processing site 

and notice of the nature and extent of residual radioactive materials 

removed from the site, including notice of the date when such action 

took place. For purposes of this subsection, the term ``site'' does not 

include any property described in section 7911(6)(B) of this title which 

is in a State which the Secretary has certified has a program which 

would achieve the purposes of this subsection.

(e) State disposition; terms and conditions; fair market value; offer of 

        sale to prior owner

    (1) The terms and conditions of any cooperative agreement with a 

State under section 7913 of this title shall provide that in the case of 

any lands or interests therein acquired by the State pursuant to 

subsection (a) of this section, the State, with the concurrence of the 

Secretary and the Commission, may--

        (A) sell such lands and interests,

        (B) permanently retain such land and interests in lands (or 

    donate such lands and interests therein to another governmental 

    entity within such State) for permanent use by such State or entity 

    solely for park, recreational, or other public purposes, or

        (C) transfer such lands and interests to the United States as 

    provided in subsection (f) of this section. [Emphasis added.]

No lands may be sold under subparagraph (A) without the consent of the 

Secretary and the Commission. No site may be sold under subparagraph (A) 

or retained under subparagraph (B) if such site is used for the 

disposition of residual radioactive materials.

    (2) Before offering for sale any lands and interests therein which 

comprise a processing site, the State shall offer to sell such lands and 

interests at their fair market value to the person from whom the State 

acquired them.

(f) Transfer of title to Secretary; payment from funds for 

        administrative and legal costs; custody of property; compliance 

        with health and environmental standards for uranium mill 

        tailings; transfer of title restriction

    (1) Each agreement under section 7913 of this title shall provide 

that title to--

        (A) the residual radioactive materials subject to the agreement, 

    and

        (B) any lands and interests therein which have been acquired by 

    the State, under subsection (a) or (b) of this section, for the 

    disposition of such materials,

shall be transferred by the State to the Secretary when the Secretary 

(with the concurrence of the Commission) determines that remedial action 

is completed in accordance with the requirements imposed pursuant to 

this subchapter. No payment shall be made in connection with the 

transfer of such property from funds appropriated for purposes of this 

chapter other than payments for any administrative and legal costs 

incurred in carrying out such transfer.

    (2) Custody of any property transferred to the United States under 

this subsection shall be assumed by the Secretary or such Federal agency 

as the President may designate. Notwithstanding any other provision of 

law, upon completion of the remedial action program authorized by this 

subchapter, such property and minerals shall be maintained pursuant to a 

license issued by the Commission in such manner as will protect the 

public health, safety, and the environment. The Commission may, pursuant 

to such license or by rule or order, require the Secretary or other 

Federal agency having custody of such property and minerals to undertake 

such monitoring, maintenance, and emergency measures necessary to 

protect public health and safety and other actions as the Commission 

deems necessary to comply with the standards of section 2022(a) of this 

title. The Secretary or such other Federal agency is authorized to carry 

out maintenance, monitoring and emergency measures under this 

subsection, but shall take no other action pursuant to such license, 

rule or order with respect to such property and minerals unless 

expressly authorized by Congress after November 8, 1978. The United 

States shall not transfer title to property or interest therein acquired 

under this subsection to any person or State, except as provided in 

subsection (h) of this section.

(g) Reimbursement; fair market value; deposits in Treasury

    Each agreement under section 7913 of this title which permits any 

sale described in subsection (e)(1)(A) of this section shall provide for 

the prompt reimbursement to the Secretary from the proceeds of such 

sale. Such reimbursement shall be in an amount equal to the lesser of--

        (1) that portion of the fair market value of the lands or 

    interests therein which bears the same ratio to such fair market 

    value as the Federal share of the costs of acquisition by the State 

    to such lands or interest therein bears to the total cost of such 

    acquisition, or

        (2) the total amount paid by the Secretary with respect to such 

    acquisition.

The fair market value of such lands or interest shall be determined by 

the Secretary as of the date of the sale by the State. Any amounts 

received by the Secretary under this subchapter shall be deposited in 

the Treasury of the United States as miscellaneous receipts.

(h) Subsurface mineral rights; sale, lease, or other disposition; 

        restoration costs for disturbance of residual radioactive 

        materials

    No provision of any agreement under section 7913 of this title shall 

prohibit the Secretary of the Interior, with the concurrence of the 

Secretary of Energy and the Commission, from disposing of any subsurface 

mineral rights by sale or lease (in accordance with laws of the United 

States applicable to the sale, lease, or other disposal of such rights) 

which are associated with land on which residual radioactive materials 

are disposed and which are transferred to the United States as required 

under this section if the Secretary of the Interior takes such action as 

the Commission deems necessary pursuant to a license issued by the 

Commission to assure that the residual radioactive materials will not be 

disturbed by reason of any activity carried on following such 

disposition. If any such materials are disturbed by any such activity, 

the Secretary of the Interior shall insure, prior to the disposition of 

the minerals, that such materials will be restored to a safe and 

environmentally sound condition as determined by the Commission, and 

that the costs of such restoration will be borne by the person acquiring 

such rights from the Secretary of the Interior or from his successor or 

assign.

(Pub. L. 95-604, title I, Sec. 104, Nov. 8, 1978, 92 Stat. 3025; Pub. L. 

104-259, Sec. 4(a), Oct. 9, 1996, 110 Stat. 3174.)
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Sarah Fields
134 North 100 West
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