








Exhibit A - CUP Application

ADMINISTRATIVE HEARING STAFF REPORT
Wall Height Extension: 7275 S. Caladora Cove.

Meeting Date: March 9%, 2022

Staff Contact: Maverick Yeh, Assistant Planner

(801-944-7018, myeh@ch.utah.gov)

Summary

Project #:
CUP-22-002

Subject Property:
7275 S. Caladora Cove.

Action Requested:
Conditional use Wall Height
Extension

Owner:
Robert Byrne

Applicant:
John Elkins

Recommendation:
Approve, with conditions

This aerial image shows the subject property in context of the neighborhood. The blue line shows the
location of the proposed wall height extension. Red lines show the other property lines of the home

APPLICANT’S PROPOSAL

The applicant is proposing to build a new eight-foot wall along their northwest the property line. The
proposed wall, comprised of cinder block stuccoed to match existing residence, is proposed to encase
the dog run and assist with noise reduction and security.
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Administrative Hearing Staff Report — CUP-22-002
March 9, 2022

Existing Proposed
e  Only the wall foundation e Fight feet of cinder block stuccoed to
e Neither the applicant nor their match existing residence
neighbor have privacy at this time. e The proposed fence format will provide
significant privacy to both the applicant
and their neighbor.
BACKGROUND
Zoning

The zoning designation of the property is R-1-8 (Residential Single-Family). Fences and walls
may be allowed to a maximum height of eight feet in any zone as a conditional use, and up to
12 feet as a conditional use with neighbor consent, as outlined in section 19.76.050.E CH Code.
As this proposal is requesting only eight feet, consent was not required.

Conditional use. Fences in the side and rear yards may be erected to a maximum height of eight
feet as a conditional use upon a clear and convincing showing by the property owner in
accordance with subsections (a) and (b) below:

a. The existence of unique or special circumstances of a natural, material and adverse
nature relating to the property that will be substantially minimized or eliminated by the
increased height of the requested fence; and

b. That erection of such a fence is the most reasonable solution under the circumstances.
Any such conditional use permit may be granted by the director or his designee following



Administrative Hearing Staff Report — CUP-22-002
March 9", 2022

an administrative hearing preceded by all required notifications. A building permit shall
be required for all fences approved as a conditional use.
Neighbor consent. Side and rear yard fences may exceed eight feet in height to a maximum
height of 12 feet in cases where the applicant has neighbor consent, and has received
conditional use approval in accordance with subsection 19.76.050(E)(3).

IMPACT ANALYSIS

Staff Analysis: Staff finds the increased fence height proposed by this application to be a
reasonable privacy and safety enhancement effort to address the nuisances resulting from
the neighboring dogs.

Noticing

Property owners within 300 feet of the subject property have been mailed notices. Notices
were mailed, as well as posted on noticing websites and the City Hall bulletin board, on
February 23, 2022.

Conditional Use Permit Determining Criteria
Staff has found enough evidence that the standards for the issuance of a conditional use permit
have been satisfied (see Section 19.84.080 CH Code).

FINDINGS FOR APPROVAL

1. Thereis clear and convincing evidence shown by the property owner relating to privacy
and safety that will be substantially minimized or eliminated by the implementation of
the requested wall and fence combination; (19.76.050.E.1.a)

2. That construction of such wall and fence is the most reasonable solution under the
circumstances. The additional fence height is necessary to ensure mitigation of
aforementioned issues.

3. The conditional use permit is granted by the director or his designee following an
administrative hearing preceded by all required notifications. (19.76.050.E.1.b)

4. The evidence presented with the proposed conditional use has been found to be
compliant with the requirements of section 19.84.080 (Conditional Uses —
Determination) and section 19.76.050.E (Miscellaneous — Fences).

5. There is sufficient evidence that the standards for the issuance of a conditional use
permit as outlined in Section 19.84.080 CH Code have been satisfied.
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RECOMMENDED CONDITIONS OF APPROVAL
1. A building permit and all necessary inspections shall be obtained and completed.
2. The building permit will clearly state materials, design, and shall not exceed a total
height of 8 feet from existing grade.
3. The proposed wall may not be enclosed. No additions to the home or accessory
structures are permitted within the side yard setback area.

MODEL MOTIONS
e Approval

0 “I move to approve item CUP-22-002 pursuant to the conditions of approval
outlined in the item’s staff report.”
0 Add any additional conditions of approval....

e Denial

0 “I move to deny item CUP-22-002 based on the following findings...”
0 List reasons for denial...

ATTACHMENTS:
1. Applicant Application
a. Existing conditions
b. Proposed layout
c. Proposed materials
d. Owner permission form















8- OHIGH SECURITY FENCE /WALL

CONCRETE STAIRS W/ HANDRAIL

P S
'\\\ / 60" HIGH METAL FENCE W/ PICKETTS

METAL GATE / DOOR

EXISTING PERIMETER
FENCE TO REMAIN
AROUND PROPERTY

EXISTING RESIDENCE TO REMAIN UNDISTURBED ,'

b4

ENLARGED SITE FENCE PLAN

SCALE:  1"=10-0" N

Topp Construction
9160 South 300 West
Suite 7
Sandy, Utah 84070
(801) 831-0264

THE DESIGNS SHOWN AND DESCRIBED HEREIN INCLUDING
ALL TECHNICAL DRAWINGS, GRAPHIC REPRESENTATION,
AND SPECIFICATIONS ARE PROPRIETARY AND CANNOT BE
COPIED, DUPLICATED, OR COMMERCIALLY EXPLOITED WITHOUT
WRITTEN PERMISSION, THESE DRAWINGS ARE
AVAILABLE FOR LIMITED REVIEW Auo EVALUATION
BY CLIENTS, CONSULTANTS, GOVERNMENT AGENCIES,
VENDORS, ETC. ONLY IN ACCORDANCE WITH THIS NOTICE.
TOPP CONSTRUCTION AND/OR DESIGN WRIGHT, L.L.C.
ITS INDIVIDUAL MEMBERS OR ASSOCIATES SHALL NOT
BE HELD LIABLE FOR ANY ACTIONS OR INACTIONS FOR
ANY DESIGNS SHOWN OR DESCRIBED HEREIN
INCLUDING TECHNICAL DRAWINGS, INFORMATION,
MODIFICATIONS, OPINIONS EXPRESSED, ETC. THESE
DOCUMENTS ARE THE RESULT OF GOOD FAITH
AND EXERCISE OF JUDGMENT AND WITHOUT MALICE.

consultant engineer

L.R. Nelson
Engineering
51 West 9000 South

Sandy, Utah 84070
(801) 565-8580

project

Byrne
Residence
Garage
Addition

7275 South Caladora
Cove
Cottonwood Heights,
Utah

project information

2021-15 Byrne

date

28 February 2022

sheet description

Site Fence Plan

sheet

Al101




NOTE: SEE SITE PLAN FOR
LOCATION AND LAYOUT

/ CAP

N

EXISTING RESIDENCE TO REMAIN

AS PER PLANS .
h Topp Construction

: | 9160 South 300 West
| NEW SECURITY WALL / FENCE AS ii ' Suite 7

PER PLANS I Sandy, Utah 84070
g (801) 831-0264

_ _ EXSTING GARAGEFLOOR ~ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

8-0
80"

N

100-0" DATUM
THE DESIGNS SHOWN AND DESCRIBED HEREIN INCLUDING
ALL TECHNICAL DRAWINGS, GRAPHIC REPRESENTATION,
AND SPECIFICATIONS ARE PROPRIETARY AND CANNOT BE
COPIED, DUPLICATED, OR COMMERCIALLY EXPLOITED WITHOUT
WRITTEN PERMISSION, THESE DRAWINGS ARE
AVAILABLE FOR LIMITED REVIEW Auo EVALUATION
BY CLIENTS, CONSULTANTS, GOVERNMENT AGENCIES,
VENDORS, ETC. ONLY IN ACCORDANCE WITH THIS NOTICE.

TOPP CONSTRUCTION AND/OR DESIGN WRIGHT, L.L.C.
ITS INDIVIDUAL MEMBERS OR ASSOCIATES SHALL NOT
BE HELD LIABLE FOR ANY ACTIONS OR INACTIONS FOR
ANY DESIGNS SHOWN OR DESCRIBED HEREIN
INCLUDING TECHNICAL DRAWINGS, INFORMATION,
MODIFICATIONS, OPINIONS EXPRESSED, ETC. THESE
DOCUMENTS ARE THE RESULT OF GOOD FAITH
AND EXERCISE OF JUDGMENT AND WITHOUT MALICE.

NEW METAL GATE / DOOR

v

D
D

EXISTING FRONT ELEVATION EXISTING FRONT ELEVATION
SCALE /4= 10" 300F SCALET/4=T1-0 300F

consultant engineer

L.R. Nelson
Engineering
51 West 9000 South

Sandy, Utah 84070
(801) 565-8580

project

Byrne

- . Residence
Garage

R | Addition

7275 South Caladora

Cove

/ .

§ I CAP Cottonwood Heights,
/ Utah
< EXISTING RESIDENCE TO REMAIN project information
AS PER PLANS
2021-15 Byrne
¢ NEW SECURITY WALL / FENCE AS date
PER PLANS
28 February 2022
EXISTNG GARAGEFLOOR ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ _ _ _ _ _ _ _ _ _ EXISTING GARAGE FLOOR
4}1 00-0" DATUM -— = T \ 100-0" DATUM_$_
-1
“-1¢ CONCRETE STEPS AS PER PLAN sheet description
1. W/ HAND RAIL

T NS _ _ _ _ _ _ _ _ _ _ _ _ _ _EASTNG GRADE [FV.] Exte ri or

\ 96-0' DATUM ]
Elevations

(Fence)

sheet

o~ A300F










COTTONWOOD HEIGHTS CITY
DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT

ADMINISTRATIVE HEARING AGENDA
March 9, 2022

NOTICE is hereby given that the Cottonwood Heights Community and Economic Development Director
or designee will hold an Administrative Hearing Meeting on Wednesday, March 9%, 2022, beginning at
12:00 p.m. in the Cottonwood Heights City Council Chambers located at 2277 E. Bengal Blvd.,
Cottonwood Heights, Utah 84121.

12:00 p.m. ADMINISTRATIVE HEARING MEETING
1.0 Business Items

1.1. (Project CUP-22-002)

Request from John Elkins, on behalf of Robert Byrne for an 8-foot wall along the
northwest property line at 7275 S. Caladora Cove.

1.2. (Project CUP-22-003)

Request from Lanny and Cammie Derby for an 8-foot fence along the north
property line at 6997 S. Canyon Creek Cir.

2.0 Consent Agenda
2.1. Approval of Minutes for March 9*", 2022

(The Director will move to approve the above-mentioned minutes after the following process is met. The recorder will
prepare the minutes and email them to the Director and present staff members. The Director and members will have
five days to review the minutes and provide any changes to the recorder. If, after five days there are no changes, the
minutes will stand approved. If there are changes, the process will be followed until the changes are made and the
Director andmembers agree, at which time the minutes shall be deemed approved.)

3.0 Adjournment

Meeting Procedures
Items will generally be heard in the following order:
1. Staff Presentation
2. Applicant Presentation
3. Open Public Hearing (if item has been noticed for public hearing). Each speaker during the public hearing will be
limited to three minutes.
4. Close Public Hearing
5. Community and Economic Development Director Deliberation
6. Community and Economic Development Director Decision

Administrative Hearing applications may be tabled if: 1) Additional information is needed in order to act on the item; OR 2) The Community and
Economic Development Director feels there are unresolved issues that may need further attention before the Director is ready to make a
decision. The Community and Economic Development Director may carry over agenda items to the next regularly scheduled meeting.

Submission of Written Public Comment

Written comments on any agenda item should be received by the Cottonwood Heights Community and Economic Development Department no
later than 12:00 p.m. the day of the meeting. Comments should be emailed to myeh@ch.utah.gov. After the public hearing has been closed,
the Community and Economic Development Director will not accept any additional written or verbal comments on the application.

Notice of Compliance with the American Disabilities Act (ADA)
In compliance with the Americans with Disabilities Act, individuals needing special accommodations or assistance during this meeting shall
notify the City Recorder at (801)944-7021 at least 24 hours prior to the meeting. TDD number is (801)270-2425 or call Relay Utah at #711.

Confirmation of Public Notice



COTTONWOOD HEIGHTS CITY, DEPARTMENT OF COMMUNITY AND ECONOMIC DEVELOPMENT
ADMINISTRATIVE HEARING AGENDA, March 9th, 2022
PAGE 2 of 2

On Thursday, March 3™, 2022, a copy of the foregoing notice was posted in conspicuous view in the front foyer of the Cottonwood Heights City
Offices. The agenda was also posted on the City’s website at www.cottonwoodheights.utah.gov and the State Public Meeting Notice website at
http://pmn.utah.gov.

DATED THIS 3 Day of March 2022
Paula Melgar, City Recorder


http://www.cottonwoodheights.utah.gov/
http://pmn.utah.gov/







Cottonwood Heights

"City between the canyens”
2277 E Bengal Bivd
Cottenweod Heights UT 84121

801-044-7000

Regelpt No: 1.030805 Feb 18, 2022

Byrne, Robert

Permiis & Fees - Planning Applications- Permit # CUP-22 250.00

-002

Total: 250.00

XBP - Credit Cards - GS Check No: 115524707 250,00
Payor: Byrne, Robert

Total Appliea: 250.00

GChange Tendered: .00

02/18/2022 2:20 PM
AGCT: Xa00000000CK
APPROVAL: 115524707

X
Byrne, Robert




March 8, 2022

Mike Johnson

Cottonwood Heights City

Community and Economic Development Director
Via Email: mjohnson(@ch.utah.gov

Maverick Yeh
Assistant Planner
Via Email: myeh@ch.utha.cov

Re:  Conditional Use Application of Robert Byrne / John Elkins (“Applicant”)
7275 S. Caladora Cove (the “Property”)

Honorable Community and Economic Development Director:

This firm represents Dr. Vamsee M. Yaganti and Snigdha Ancha (collectively, “Dr.

Yaganti”), who live next door to the Applicant’s Property identified above. The purpose of this
letter is to set forth Dr. Yaganti’s objections to the Application, which should be denied for the
following reasons:

1.

The dog run/fence structure would violate the setback requirements of City Code §
19.26.060.B.

The fence height will be greater than 8 and no neighbor consent was obtained.
The Conditional Use Permit criteria to have a fence >6’ but <8’ have not been met.

The structure violates the City-approved plat by encroaching on the 8’ P.U.E. and
violating the 10’ side building set back required by the plat.

Each of these independent bases for denial of the Application is discussed more fully below.
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1. The dog run/fence structure would violate the setback requirements of City Code §
19.26.060.B, which provides as follows:

B. Accessory buildings in the R-1-8 zone shall maintain a minimum distance from property lines as
follows:

1. Front: Accessory buildings, including detached garages, shall maintain a setback of at
least six feet from the main building in the rear yard of the particular property.

2. Sides: Three feet on interior lots; 20 feet on the street side of corner lots.

3. Rear: Three feet on interior lots; 20 feet on the street side of corner lots.

The dog run/fence structure is a “building” and an “accessory building” under the following
definitions found in the City Code:

19.04.380 Building

The subject Property is an interior lot (Figure 1.a):
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The dog run/fence structure is closer than 3 feet from the Yaganti property line (Figure 1.b):

Even the Applicant’s own scaled plans and drawings show this (Figure 1.c):
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2. The fence height will be greater than 8’ and no neighbor consent was obtained.
Under City Code § 19.76.050 the definition of “Fence height” is as follows:

“Fence height” means that a fence or wall shall be measured from the adjacent
existing natural grade at the base of the fence or wall, to the top edge of the fence
or wall.”

City Code § 19.76.050.E.1.b. (emphasis added).

The Applicant’s plans are defective and do not satisfy the Applicant’s clear and convincing
evidentiary burden because they measure the height from the “EXISTING GARAGE FLOOR”,
which is contrary to the code’s specifications of measuring from the base of the natural grade.

=
=

g

(Figure 2.a)
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(Figure 2.b)

Moreover, the Applicant’s own evidence/site pictures show(s) that the natural grade of the
Property is below the garage floor level:

(Figure 2.¢)
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(Figure 2.e)
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(Figure 2.f)
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(Figure 2.g)
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This evidence demonstrates that if the fence is built 8’ from the existing garage floor it will be
10°3” to 11°8.75”—almost 12’ tall—when measured from the base of the natural grade. Dr.
Yaganti has not given his consent to have the fence exceed 8’ in height, which is required by City
Code § 19.76.050.E.4.

3. The Conditional Use Permit criteria to have a fence >6’ but <8 have not been met.

City Code § 19.76.050.E.3 provides as follows:

The Applicant has not met the standard of “clear and convincing” evidence. This is the highest
burden of proof known in the civil law, ranking just below the standard of “beyond a reasonable
doubt” utilized in the criminal courts. See Essential Botanical Famrs, LLC v. Kay, 2011 UT 71, 9
24,270 P.3d 430. It 1s a burden of proof that requires much more from an applicant than the usual
preponderance of evidence standard normally used in most circumstances under the civil law,
including land use law. See id.

In Kirchgestner v. Denver & R.G.W.R.R, 118 Utah 41, 233 P.2d 699 (1951), our Supreme Court
said the following about this standard of proof:

[Flor a matter to be clear and convincing to a particular mind it must at least have
reached the point where there remains no serious or substantial doubt as to the
correctness of the conclusion.

That proof is convincing which carries with it, not only the power to persuade the
mind as to the probable truth or correctness of the fact it purports to prove, but has
the element of clinching such truth or correctness. Clear and convincing proof
clinches what might be otherwise only probable to the mind.
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[P]roof is not "clear and convincing" if the court entertains a reasonable doubt.
Id. at 44 (internal quotation marks omitted).

Further, there is no presumption of approval. See City Code § 19.84.020.A. It is clear from
the Application materials that the Applicant has not met and cannot meet this exacting standard.

a. No unique or special circumstances.

City Code § 19.76.050.E.3.a. requires that the Applicant show, by clear and convincing
evidence, “[t]he existence of unique or special circumstances of a natural, material and adverse
nature relating to the property that will be substantially minimized or eliminated by the increased
height of the requested fence.” Id.

The Applicant’s Application utterly fails to identify what the unique and special
circumstances are that justify his proposed 8’ fence, let alone that they are of a “natural, material
and adverse nature ....” The Application doesn’t even mention City Code § 19.76.050.E.3.a., nor
does it produce a shred of evidence in support of these criteria.

The staff report alludes to the fact that the purpose of the structure is for a dog run to “assist
with noise reduction and security.” But voluntarily putting noisy dogs in the enclosure is certainly
not a “natural” condition of the land—it’s a self-imposed one.

The staff report alludes to the fact that the fence is needed as a “safety enhancement effort
to address the nuisances resulting from the neighboring dogs.” An “animal causing a
nuisance” is a defined term under the City Code. See City Code § 8.24.015. There has been no
showing that the neighbors have an “animal causing a nuisance.” The staff report makes the bare
allegation of this with no evidentiary support whatsoever. Moreover, again, the condition to be
addressed must be a “natural” condition—this does not meet that standard.

b. Not the most reasonable solution.

City Code § 19.76.050.E.3.b. requires that the Applicant prove, by clear and convincing
evidence, “[t]hat erection of such a fence is the most reasonable solution under the circumstances.”
Id. The Applicant has not met this standard.

Why can’t the Applicant build the dog run in the back of his Property?

If the problem is containing dogs and/or preventing dog noise then why is the solution to

move the dogs closer to the neighbor instead of moving the dogs further away from the neighbor
(i.e. along the back yard fence) where the setbacks aren’t so tight or elsewhere?
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The Applicant has a very large backyard with plenty of room for a dog run as the staff
report’s aerial photo of the Property shows:

(Figure 3.a)

Simply stated, the Applicant has not met his burden of showing, by clear and convincing evidence,
that his proposal is the most reasonable solution.

4. The structure violates the City-approved plat by encroaching on the 8 P.U.E. and
violating the 10’ side building set back.

The City approved “The Cove at the Cottonwoods Subdivision Amended” plat on condition that
each home maintain an 8’ public utility easement and a 10’ side building setback as shown on the
official, city-approved plat, an excerpt of which is shown below in Figure 3.b:
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(Figure 3.b)

Under Utah law, plats create contractual rights and servitudes that run with the land. See The View
Condo. Owner’s Ass 'nv. MSICO, LLC,.2005 UT 91, 9924, 27127 P.3d 697; Rowley v. Marrrcrest
Homeowners’ Ass 'n, 656 P.2d 414, 417 (Utah 1982).
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It would, therefore, constitute a government-effected taking of private property rights to allow the
dog run structure/fence to be constructed in violation of the 10’ side building setback shown on
the plat. Dr. Yaganti has an enforceable contractual right and protected property interest in the 10’
side setback created by the plat. Approval of the Application would take that away from Dr.
Yaganti. It would also unduly encroach upon and encumber the 8’ P.U.E. shown on the plat to
grant approval for this structure, which is not in the public interest.
Conclusion
In sum, the Application should be denied for the following reasons:

1. The dog run/fence structure would violate the setback requirements of City Code §
19.26.060.B.

2. The fence height will be greater than 8” and no neighbor consent was obtained.
3. The Conditional Use Permit criteria to have a fence >6’ but <8’ have not been met.

4. The structure violates the City-approved plat by encroaching on the 8 P.U.E. and
violating the 10’ side building set back required by the plat.

Sincerely,
MCDONALD FIELDING rLLc
Daniel J. McDonald

Encl.: Declaration of Vamsee M. Yaganti; Recorded Subdivision Plat



Daniel J. McDonald (#07935)

MCDONALD FIELDING, PLLC

CITY OF COTTONWOOD HEIGHTS

IN RE CONDITIONAL USE
APPLICATION - 7275 8. Caladora Cove;

: DECLARATION
John Elkins/Robert Byrne (Applicant) ¢ OF

VAMSEE M. YAGANTI

Hon. Mike Johnson
Community and Economic Development
Director

I, Vamsee M. Yaganti, declare and state as follows:

1.
2.
3.

4.

I am more than 18 years of age.
1 am competent to testify concerning the matters stated in this declaration.
I have personal knowledge of the matters stated in this declaration.

I live at 7255 S. Caladora Cove, Cottonwood Heights, Utah, 84047 and have lived

there at all relevant times during this Conditional Use Application, including at the time of the

Application being filed with the City.



5. My home is immediately adjacent to the Applicant’s property (the subject
“Property”).

6. I have carefully reviewed the written objections prepared by my attomey, Daniel
J. McDonald of McDonald Fielding, PLLC, submitted contemporaneously herewith (the
“Objections”).

7. I took the photographs and measurements that are depicted in Figures 1.b, 1.d,
l.e, 2.d, 2.¢, 2.f,, and 2.g of the Objections on or about March 3, 2022, to March 7, 2022.

8. The depicted measurements were taken with a standard tape measure that was not
altered in any way.

9. To the best of my knowledge and recollection everything stated in the Objections
is true and correct.
I declare under criminal penalty under the law of Utah tha{ the foregoing is true and correct,

DATED this 7" day of March, 2022.
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March 21, 2022

Mike Johnson

Cottonwood Heights City

Community and Economic Development Director
Via Email: mjohnson@ch.utah.gov

Maverick Yeh
Assistant Planner
Via Email: myeh@ch.utha.gov

Re: Conditional Use Application of Robert Byrne / John Elkins (“Applicant”)
7275 S. Caladora Cove (the “Property”)

Honorable Community and Economic Development Director:

As you know, this firm represents Dr. Vamsee M. Yaganti and Snigdha Ancha
(collectively, “Dr. Yaganti’), who live next door to the Applicant’s Property identified above. As
you know, a public hearing was held on March 9, 2022, regarding the Applicant’s conditional use
application. The Applicant did not get conditional use approval. Instead, the hearing was continued
for two weeks.

Nevertheless, the Applicant appears to be moving forward with the construction of his dog
run structure—this is not a fence; this is a dog run addition to the house posing as a fence—despite
not having conditional use approval to do so. The enclosed pictures were taken by my client over
the weekend and show that the Applicant is continuing to build his structure without the City’s
approval or authorization.

Also, the enclosed group text screen shot involving the Applicant shows that he intends to
complete his project before the next hearing is even held. The City should immediately order the
Applicant to stop work and red tag his project. This is unacceptable behavior that should not be
tolerated by the City.

Sincerely,

MCcCDONALD FIELDING rLLc

Daniel J. McDonald
Encl.












From: Dan McDonald

To: VAMSEE YAGANTI; Michael Johnson; Maverick Yeh
Subject: [EXT:]Re[2]: [EXT:]Complaint
Date: Monday, March 21, 2022 3:05:14 PM

My client is correct. We disagree with your interpretation of this structure as a "fence" under the
city code. Itis nota "fence." Itis an appendage to the home and main building structure, which
violates the city-approved set back, among other things. You have essentially made an
administrative code interpretation determination that we disagree with. Please consider this as our
notice of appeal and send us to the next level of appeal.

Dan McDonald

Dan McDonald
McDonald Fielding, PLLC
Attorney at Law

------ Original Message --—-—--
From: "VAMSEE YAGANT!" ||

To: "Michael Johnson" <MJohnson@ch.utah.gov>; "Dan McDonaId"_
"Maverick Yeh" <MYeh@ch.utah.gov>

Sent: 3/21/2022 11:12:55 AM

Subject: Re: [EXT:]Complaint

Mr. Johnson.,

Thank you for your response. | have a couple of questions

1. Since there is a natural grade on which structure stands, where should the 6 ft height
of this structure be measured from. The height of the foundation from the natural
grade in the back was already 3 ft and 9 in. So is the neighbor allowed to build an
additional 6 ft on top of this foundation or is the 6 ft measurement made from the
land to the top of the structure.

2. As my attorney Mr. McDonald mentioned during the open hearing that we contest
that this is not a fence but a structure (dog run). What is the next step if he want to

appeal the definition of fence versus structure.

Thanks

Vamsee



Vamsee Yaganti, MD; MA; FACC, FSCAI
Interventional Cardiologist

From: Michael Johnson <MJohnson@ch.utah.gov>
Sent: Monday, March 21, 2022 10:13 AM

To: Dan McDonald <} /2 verick Yeh <MYeh@ch.utah.gov>
cervawrsee vacanl

Subject: RE: [EXT:]Complaint

Mr. McDonald:

The adjacent property owner formally withdrew his application for an 8 fence last week and
indicated that he intends to construct a code-compliant 6’ fence, which is a permitted use that
does not require additional city approval or permitting. As such the subsequent administrative
hearing has been cancelled. They are required to comply with all city fence standards and height
measurements.

If a violation of permitted fence standards is observed or expected, the city’s code enforcement is
responsible for the investigation of all potential code violations.

Thank you,

Mike Johnson
Community & Economic Development Director
Cottonwood Heights

From: Dan McDonalc - -

Sent: Monday, March 21, 2022 9:42 AM
To: Michael Johnson <MJohnson@ch.utah.gov>; Maverick Yeh <MYeh@ch.utah.gov>

ce: vamse vacAnT <

Subject: [EXT:]Complaint

Mr. Johnson/Mr. Yeh:

It appears that Vamsee Yangani's neighbor is moving forward with construction despite not
having conditional use application approval. Please see the attached letter and let me know at
your earliest convenience if the City intends to do anything about this. Thank you.

Dan McDonald

Dan McDonald



McDonald Fielding, PLLC
Attorney at Law

www.mcdonaldfielding.com

EXTERNAL ATTACHMENT: Only Open if you trust this sender.



Exhibit F - Photographic Evidence

The natural grade slopes towards the back of the dog run and the fence height in these
areas exceeds 93” as the following pictures demonstrate:

Dog run wall > 93"

(Photo taken on or about 4/10/2022).
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Exhibit F - Photographic Evidence


Dog run wall > 72"
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Exhibit G - Byrne admits this is a dog run
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  Exhibit G - Byrne admits this is a dog run











APPEALS HEARING OFFICER DECISION

HEARING DATE: July 21, 2022

PROJECT: Appeal of Decision to Refuse to Accept or Process CUP Application
LOCATION: 7275 Caladora Cove, Cottonwood Heights, Utah

APPELLANT(S): Robert and Ashleigh Byrne, represented by Katherine D. Pasker, Esq.

APPEALS HEARING OFFICER AUTHORITY

Section 19.92.010(A) of the Cottonwood Heights Code of Ordinances (the “City Code”) created the
position of an “appeals hearing officer” for land use decisions in the City of Cottonwood Heights
(“City”). It provides as follows:

A. Position Created. The position of appeals hearing officer is created pursuant to
authority granted by the Municipal Land Use, Development, and Management
Act, UTAH CODE ANN. § 10-9a-101 et seq. (the “Act”). The appeals hearing
officer shall replace in all respects the previous duties of the city’s board of
adjustment.

Section 19.92.010(B) of the City Code describes the powers and duties of an appeals hearing
officer, and includes the following language applicable to the matter at hand:

B. Powers and Duties. The appeals hearing officer is the city’s appeal authority
pursuant to Section 10-9a-701 of the Act, and shall have the following powers
and duties:

1. Hear and decide appeals where it is alleged that there is an error in any
order, requirement, decision or determination made by an administrative
official or the planning commission in the enforcement or interpretation of
this title or of any ordinance adopted pursuant thereto, including
conditional use decisions.

In addition, Section 19.92.040(A) of the City Code confirms that the appeals hearing officer “shall
hear and decide appeals alleging an error in any decision made by a city administrative official as
well as administrative decisions of the planning commission.”

Because this matter involves an appeal from a decision of the City’s Community & Economic
Development Director to refuse to accept and process a conditional use permit application, which
is an administrative decision (not a legislative decision), the undersigned appeals hearing officer is
authorized to hear and decide this matter pursuant to the above-quoted provisions of the City
Code.



FACTUAL BACKGROUND AND PROCEDURAL POSTURE

Robert and Ashleigh Byrne (the “Byrnes”) desired to construct a new wall in the side yard of their
property. Below is an image of the “Subject Property” showing the concrete foundation area
before the wall was constructed.

Under the Cottonwood Heights City Code, no fence or wall over six (6) feet in height is permissible
in a side yard except as an approved conditional use. See CHC 19.76.050(E)(2) & (3). Fora
conditional use permit to be approved for a fence or wall that exceeds six (6) feet in height, the
property owner must show the following by “clear and convincing” evidence:

1. The existence of unique or special circumstances of a natural, material and
adverse nature relating to the property that will be substantially minimized or
eliminated by the increased height of the requested fence; and

2. That erection of such a fence is the most reasonable solution under the
circumstances. Any such conditional use permit may be granted by the director or
his designee following an administrative hearing preceded by all required
notifications. A building permit shall be required for all fences approved as a
conditional use.

CHC 19.76.050(E)(3).

Moreover, if a property owner wants to install a side yard fence that exceeds eight (8) feet in
height (up to a maximum height of twelve (12) feet), the City Code imposes the additional
requirement of obtaining neighbor consent. See CHC 19.76.050(E)(4).



In February 2022, the Byrnes’ contractor (John Elkins) submitted an application for a conditional
use permit to construct a wall along the side yard of the Byrnes’ property ranging between six (6)
and eight (8) feet in height. In accordance with CHC 19.84.060, an Administrative Hearing Staff
Report was prepared, and it recommended approval of the application with conditions. An
administrative hearing was then conducted on March 9, 2022. Before a decision was made on the
application, however, the Byrnes withdrew the application by submitting a written “Withdrawal
Letter” requesting a withdrawal of their application and stating, “/w]e will be keeping the finished
height under the 72” (six feet) from the existing natural ground height.”

Following their withdrawal of the conditional use application, and despite their written
representation that they would keep the height of the wall under 72” (six feet), the Byrnes
proceeded to construct a wall in their side yard that exceeds six (6) feet in height. In their brief,
the Byrnes themselves admit that the wall they installed is “eight (8) feet [high] at the point
furthest from the front of the Property....” See Brief of Appellant, p. 2. The wall was completed in
early April 2022. Below is an image of the newly-constructed wall (on the left-hand side):

After completing construction of the new wall, the Byrnes filed a new application with the City for
a conditional use permit for the wall with a cover letter from their attorney dated May 9, 2022
(the “May Application”). Recognizing that the completed wall violates the City Code unless it is
approved as a conditional use, the May Application seeks after-the-fact (or retroactive) conditional
use approval. See Brief of Appellant, pp. 3-5.




In response to the May Application, the City’s Community & Economic Development Director (the
“Director”) sent an email to the Byrnes’ attorney stating, “[gJiven the current pending enforcement
action active on this property, the city will not accept or begin processing this conditional use
application until the enforcement action is properly concluded.” The Byrnes’ attorney replied by
email stating that she and her client had not received any notice of an enforcement action, and
asking what section of the City Code allows the City to refuse to process an application in this
circumstance. The Director’s response to the Byrnes’ attorney’s email is copied below. Notably,
the Director’s response does not identify any provision of the City Code that allows the City to
refuse to process a conditional use application due to a pending code enforcement action.

Ms. Pasker:

Building a fence over six feet in height in a side or rear yard is permissible in Cottonwood Heights
only upon issuance of a conditional use permit and a building permit. See CHC 19.76.050(E)(3). The
partion of your client’s fence that exceeds six feet in height, as measured under the city’s
ordinances, is a non-conforming structure that was illegally built without (a) a conditional use
permit, in violation of CHC 19.76.050(E)(3); or (b) a building permit, in violation of various city
ordinances, including CHC 19.76.050(E)(3) and CHC 9.09.090 and 9.02.100.

Issuance of a conditional use permit cannot retroactively cure the fact that the nonconforming
partion af the fence was built without a building permit and therefare is illegal. The city’s code
enforcement personnel and prosecutor now are investigating the situation and how to proceed,
which may include, without limitation, finding that the illegal portion of the fence is a nuisance that
must be abated by its owner (see CHC 9.05.070). Although city ordinance provides an express
remedy for a noncomplying structure under CHC 19.88.140, that approach doesn’t appear to be
capable of resolving this particular situation due to both the facial nonconformity with at least the
timing requirements of that ordinance as well as the fact that the building permit violation would
remain unresolved. Therefore, the city intends to proceed with its enforcement action until that
process is concluded.

Thank you,

Mike Johnson
Community & Economic Development Director
Cottonwood Heights

The Director’s determination to refuse to accept or process the Byrnes’ May Application, as
reflected in the subject email correspondence (the “Director’s Decision”), is the decision that is the
subject of this appeal. The Byrnes timely filed an appeal of the Director’s Decision on May 26,
2022. A hearing on this appeal was held on July 21, 2022. Legal counsel for both the Byrnes and
the City presented arguments in favor of their clients’ respective positions.

STANDARD OF REVIEW

Under the Cottonwood Heights City Code, appeals of administrative land use decisions of city
officials are appealable to the City’s designated appeals hearing officer. See CHC 19.92.040(A).
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The Director’s Decision was a “land use decision” under Utah law because it was a decision
regarding a land use application. See Utah Code Ann. § 10-9a-103(31).

As the appellant, the Byrnes bear the burden of proving that the Director’s Decision was incorrect.
CHC 19.92.040(H). Appeals of such administrative decisions are reviewed by the appeals hearing
officer on a de novo basis, giving no deference to the decision below. CHC 19.92.040(1). Under the
City Code, the undersigned appeals hearing officer is required to uphold the Director’s Decision
“unless it is not supported by substantial evidence in the record or it violates a law, statute, or
ordinance in effect when the decision was made.” CHC 19.92.040(J). A land use decision is illegal if
it “is based on an incorrect interpretation of a land use regulation ... or is contrary to law.” Utah
Code Ann. § 10-9a-801(3)(c)(ii).

ANALYSIS AND DECISION

The central question at issue is whether the Director had the authority to lawfully refuse to accept
or process the Byrnes’ May Application. In analyzing this question, the undersigned hearing officer
has carefully reviewed the parties’ written briefs, the applicable legal standards, and the
arguments presented by the parties’ legal counsel at the hearing. For the reasons explained
below, the undersigned appeals hearing officer concludes that the Director did not have the lawful
authority to refuse to accept or process the May Application, and that it was a violation of
applicable law to refuse to accept and process the May Application.

The City Code explains that the conditional use process is initiated upon submittal of a conditional
use permit application to the planning department. See CHC 19.84.050. The City Code sets forth
the information and materials that must be included with a conditional use permit application. Id.
The City Code then explains that [o]nce the department has determined the application is
complete, a staff report evaluating the conditional use application shall be prepared and
forwarded ....” CHC 19.84.060 (underlying added). The mandatory language of the wording “shall
be prepared and forwarded” indicates that if a CUP application has been filed, and if the planning
staff determines that the application is complete, the City is required to proceed with the
preparation of a staff report evaluating the application and forwarding the report to the applicable
land use authority. The City is not required to process or evaluate the merits of a conditional use
application unless the application is complete and the application fees have been paid.
Significantly, the City Code does not contain any provisions allowing complete CUP applications to
be refused.

The Director’s Decision to refuse to accept the Byrnes’ May Application appears to be based on
the Director’s own reasoning that if there is a pending code enforcement action or building permit
violation regarding the subject property (or the subject use), the City can refuse to accept or
process a conditional use application regarding the same use. The undersigned hearing officer,
however, could find no support for that position in the provisions of the City Code (nor did the
parties identify an such provisions in the City Code in their written briefs or during the hearing).
Indeed, there is nothing in the City Code stating that code enforcement actions and conditional
use proceedings are mutually exclusive. The one does not preclude the other. Both can proceed
simultaneously.



Moreover, in Utah, when City officials make land use decisions, they are not only required to
follow applicable city ordinances, but they must also comply with State law, namely, the applicable
provisions of the Municipal Land Use, Development, and Management Act found in Utah Code
Ann. § 10-9a-101 et seq. (the “State Code”) and governing Utah case law. And with respect to the
acceptance and processing of complete land use application, the State Code is very clear. It
provides:

(i) An applicant who has submitted a complete land use application as described in Subsection
(1)(c), including the payment of all application fees, is entitled to substantive review of the
application under the land use regulations:

(A) in effect on the date that the application is complete; and
(B) applicable to the application or to the information shown on the application.

Utah Code Ann. § 10-9a-509(1)(a)(i).

In other words, under the State Code, if an applicant has submitted a complete land use
application and paid the required application fees, the applicant is entitled to substantive review
of the application under the land use regulations in effect on the date that the application is
complete. The applicant’s statutory right (entitlement) to a “substantive review of the application’
necessarily requires the municipality to accept, process, and evaluate the application on its
substantive merits. This statutory right is not lost simply because a code enforcement action may
already be in process regarding the subject use.
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This interpretation is consistent with the statutory presumption in favor of a land use application
when the land use regulations do not plainly restrict (or prevent) the application. Section 10-9a-
306(2) of the State Code provides: “If a land use regulation does not plainly restrict a land use
application, the land use authority shall interpret and apply the land use regulation to favor the
land use application.” (Underlining added).

Furthermore, under the “vested rights” doctrine in Utah case law, the act of filing of a complete
land use application is given certain protections, such as the protection against a city attempting
to impose new requirements or standards that are adopted after the filing of the complete
application. See, generally, Western Land Equities v. City of Logan, 617 P.2d 388 (Utah 1980). This
is consistent with the statute that prohibits a city from imposing on an applicant who has
submitted a complete application a requirement that is not clearly expressed in the State Act or
the municipal ordinances. See Utah Code Ann. § 10-9a-509(1)(f). The protections afforded under
the vested rights doctrine could be thwarted if a city could simply refuse to accept or process a
complete land use application.

CONCLUSION AND DECISION

For the reasons explained above, the Director did not have the authority to lawfully refuse to
accept or process the Byrnes’ May Application. The Director’s Decision to refuse to accept the
Byrnes’ May Application violated applicable law in effect when the decision was made.
Accordingly, the Director’s Decision is hereby reversed. The Byrnes’ May Application shall be
accepted and processed by the City. As set forth in the City Code, the planning staff shall
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determine whether the Byrnes’ May Application is complete and whether the necessary
applications fees have been paid. If the May Application passes these initial screening criteria,
then the State Code entitles the Byrnes to a substantive review of their May Application. Pursuant
to the City Code, this means a staff report evaluating the conditional use application shall be
prepared and forwarded to the applicable land use authority for public hearing and decision. See
CHC 19.84.060.

As a note of clarification, the decision set forth herein is one of procedure only. This decision does
nothing more than allow the Byrnes’ May Application to go through the normal process of review
and consideration. At this time, the undersigned appeals hearing officer expresses no views or
analysis as to whether the subject CUP application should be granted or what conditions, if any,
can or should be imposed if the CUP application is approved. The Byrnes made the calculated
decision to construct and install a wall that exceeds six (6) feet in height, presumably
understanding the risks involved of building the same without first going through the required
conditional use application and approval process. To quote the Byrnes’ attorney, “[o]bviously, this
approach would not be recommended and would be risky for any property owner to pursue, as
work done without a [required] permit could be targeted for enforcement by a jurisdiction and
required to be removed if a later applied-for permit was subsequently denied....” Brief of
Appellant, p. 4.

The parties are reminded of their right to appeal this final decision of the undersigned Appeals
Hearing Officer under Section 19.92.050 of the City Code, which provides for a petition for review
to be filed with the district court within thirty (30) days after this decision is rendered.

DATED this 22" day of July, 2022.

Paxton R. Guymon, Esq.
Appeals Hearing Officer
City of Cottonwood Heights, Utah
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