SPRINGDALE APPEAL AUTHORITY PUBLIC HEARING

HEARING
April 13, 2021

DEPOMAXMERIT

LITIGATION SERVICES

333 South Rio Grande Toll Free 800-337-6629
Salt Lake City, Utah 84101 Phone 801-328-1188

www.DepoMaxMerit.com Fax 801-328-1189




© 00 N o g M~ W N P

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SPRINGDALE APPEAL AUTHORITY PUBLIC HEARING
April 13, 2021 Hearing

1

SPRI NGDALE APPEAL AUTHORI TY MEETI NG PUBLI C HEARI NG

April 13, 2021
1:00 p. m

Canyon Conmmunity Center
126 Lion Boul evard
Spri ngdal e, Ut ah

COPY

* * %

Wade J. Van Tassel
- Registered Merit Reporter -
- Certified Realtine Reporter -
- Certified Realtine Captioner -

Wade J. Van Tassell, RPR, RMR, CRR, CBC
DepomaxMerit Litigation Services



© 0o N o 0o A~ W N Pk

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

April 13, 2021

SPRINGDALE APPEAL AUTHORITY PUBLIC HEARING

Hearing

Adm ni strati ve

For Spri ngdal e:

O ficer/Attorney:

For the Appell ant:

Spri ngdal e Personnel :

APPEARANCES

Kennet h Si zenore
Bryan J. Pattison

Hear i ng

Devi n Snow
Thomas Dansi e
Ri ck W xom

Luke WI son
Beau Davi s

Katy Brown
Darci Carl son

* * *

2

Wade J. Van Tassell, RPR, RMR, CRR, CBC
DepomaxMerit Litigation Services




© 00 N o o b~ W DN P

N DN D DN DN P PP PR, PR R
o b~ W N P O © 00 N O 0o b W N L, O

SPRINGDALE APPEAL AUTHORITY PUBLIC HEARING

April 13, 2021 Hearing

3
PROCEEDI NG

MR. SI ZEMORE: Good afternoon, everybody.
My nane is Kenneth Sizenore. |I'mthe
adm nistrative hearing officer for the town of
Springdal e and we' ve convened here this afternoon
to consider an appeal of a planning conm ssion
deci sion and an application for a variance, both
bei ng applied for by Zion West Properties
represented by Luke WI son.

To begin with, because of our COVID
restrictions and bei ng masked and conmuni cati ng
this nmeeting over Zoom it's very inportant that
anyone who makes a comment pl ease state your nane
for the record and make sure that our
court reporter can nmake sure he has you identified
for the proceedings. | would please ask that if
you do want to make a comment, that you raise your
hand and | et ne recogni ze you and cone to the
podi um where that is appropriate.

Fromthe city adm nistration, any other
general directions that we need to give or
comruni cations or are we good?

M5. CARLSON. We're good.

MR, SIZEMORE: Al right. So we wll

begi n by considering an appeal from Zi on West
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Properties, represented by Luke Wl son, appealing

the planning comm ssion's denial of a
desi gn/ devel opnent review application for a
transient lodging facility at 358 Zion Park
Boul evar d.

| would note that per the code, this is
not a public hearing. This is a neeting. |f there
are individuals who do want to nmake comrents,
wi Il provide that opportunity at the appropriate
tine.

| want to begin with by reading fromthe
town code to |l et you know what ny sideboards are
and how | approach this appeal. So according to
section 10-3-11 subsection C, the person or entity
maki ng the appeal has the burden of proving that an
error has been nade. Every appeal shall refer to
the specific provisions of the ordinance invol ved
and shall exactly set forth the error that is
clainmed. The appealing party's required to present
to the appeal authority every theory of relief that
It could raise in district court.

| would al so note that | am considering
only where an error can be identified in the
proceedi ngs of the planning conmm ssion.

As far as the procedures this afternoon,

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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| wll review ny summary of what |'ve seen fromthe
record, |'ve got both the appeal and the city's

response, and | just want to hopefully summari ze
what | have taken fromthose witten docunents.
And then will allow M. WIson, representing the
applicant, to make any clarifications fromwhat |
sunmari ze and nmake any ot her coments.

| wll then allowthe city's
representative to review any of the itens that they
t hi nk may not have been clearly identified in ny
sunmmary.

| wll then allow the applicant to rebut
anything that the city asserts, but only any itens
that the city identifies.

Are there any questions about the
procedure?

MR. SNOW None fromthe town.

MR SI ZEMORE: Thank you. So |'ve
reviewed the appeal application and the assertions
that | have identified in summary formare that the
pl anni ng conm ssi on overl ooked the final
conclusions, a final summary of information that
was provided, and based their findings on an
initial report rather than a final report.

Anot her assertion is that the building

Wade J. Van Tassell, RPR, RMR, CRR, CBC
DepomaxMerit Litigation Services



© 00 N o o b~ W DN P

N DN D DN DN P PP PR, PR R
o b~ W N P O © 00 N O 0o b W N L, O

SPRINGDALE APPEAL AUTHORITY PUBLIC HEARING

April 13, 2021 Hearing

6
site itself is not on the | andslide that was of so

much concern, but the landslide itself is separate
fromthe building site.

Anot her assertion is that a deep
foundati on proposed for the proposed structure
woul d actually help the slope instability by I
believe the termwas soil nailing or soil
anchori ng.

Another is that it's safer to construct
on top of the knoll rather than at the foot of the
knol | because of the potential sliding action that
m ght happen.

And finally that other nearby projects
have exhi bited the sane or higher risk and have
been approved in the past.

So those are the assertions that |'ve
identified in the appeal request.

In the town's response, |'ve noted that
the town response notes that a nunber of reports
note that novenent could occur and cause damage to
the structure, that that potential novenent coul d
I npact the proposed devel opnent, that an
experi enced geol ogi st should work with the
geot echni cal engineer and performa field

reconnai ssance to better identify the |ocation of
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the landslide and its potential inpacts, and that

di d not occur.

While it doesn't appear that the buil ding
site is located on the landslide, it should be
understood that the novenent of the adjacent slide
I's possi ble and cannot be predicted; that the
potential -- the proposed building | ocation may
i nvol ve above-normal and potentially prohibitive
ri sks; and that the deliberations and findi ngs of
the planning comm ssion were not arbitrary, they
were not capricious, and they were not ill egal,
which is the standard that the appeal authority
needs to determne in this case; and that the
evi dence on record fromall of the proceedi ngs of
t he planning conm ssion and the witten materials
|'ve reviewed are that the decision of the planning
comm ssion is supported by their findings. So
that's a summary of the case before us today.

And so, M. Wlson, | would invite you
now to describe any other itens that | may not have
captured in my summary.

MR. WLSON:. Fromhere? Here is fine?

MR, SIZEMORE: It woul d probably be best
i f you cone to the podium

MR WLSON: Luke WIson. Yeah,

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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appreciate you not nmuting the points of our appeal.

| know well and amfriends with nany of the

pl anni ng conm ssioners. They're brilliant people
and | don't nean to say any of this in the wong
way, but the format of the conmunications that went
back and forth becane a little bit confusing. And
what we found was that -- | can al nost renenber
every comm ssioner's comment and concern in the
meeting. Actually, | could go through and nane
themright nowif we needed to.

But all of those concerns were cited when
they were citing Terracon -- Rick Chestnut's letter
from Terracon. They were cited fromthose initial
comrents, you know, |ike, the geol ogist's comrent
that initially there was sone confusion as to
whether it was in the landslide or not in the
| andsl i de, and so a geol ogi st was to be enpl oyed to
determne that. But then later down in the letter
it says clearly that all parties have identified
that it is certainly not in the |andslide, things
i ke that.

And so nost -- in our opinion, we found
that nost of the conclusions and answers were there
in the end, but that because of the conplexity and

the back and forth with these letters from

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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Terracon, if one reads fromthe initial comments,
it does sound concerning. You know, |iquefaction
was one of the -- yet as you go down through the

letter it says, hey, the deep foundation negates
the liquefaction problemand slope stability issue
as wel | .

And | feel like a person that is not very
versed i n geol ogi ¢ engi neering or geotechnical, you
know, engi neering would say, "Ckay, it |ooks very
concerning, especially if you derive any of your
comments fromthose initial comments," because
they' re there.

And | realize | can't pull in other
information. | talked to Tom about this. But, you
know, there have been |ots of communi cations
bet ween R ck Chestnut and nyself about the
feasibility of the project and that that
I nformati on was addressed in Landmark's letter that
he felt |like it was supportive and addressed.

So not to blanme anybody, but it was very
conplex. But in the summary and concl usi ons, the
| ast letter that addressed nost of those concerns,
we found nost of those answers avail abl e.

And, again, deriving those comments from

the initial comments section was, | think, what the

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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red flag was. That was what we would feel like the

mani fest error was, was because of that, where in
those letters they were deriving their concerns
I nstead of the concl usions.

MR SI ZEMORE: Ckay.

MR. WLSON: Thank you.

MR. SIZEMORE: Thank you, M. WI son.

M. Snow representing the town.

MR. SNOW |'mgoing to take off ny mask
so we can get a good record, if that's all right.

"Il take those bullet points as you' ve
listed them M. Sizenore. | think it is clear
fromthe Terracon report that many of the concerns
were resolved, but not all the concerns were
resol ved; mainly the nost inportant one, which was
the landslide risk. And so when Terracon | ooked at
this, they | ooked at the initial geotechnical
report that was prepared of the site.

And by the way, that's a standard
geotechnical report. They weren't focused on
| andsl i de ri sk.

But when Terracon exam ned that report,
what they said was at a m ni nrum an experienced
geol ogi st should work with the geotechni cal

engi neer to performa field reconnai ssance to
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better identify not only the location, but the

potential inpacts to the planned devel opnent.
That was the recommendation. That was
not done. And so for that reason when Terracon
I ssued its second report after they had | ooked at
the investigations of M. WIson's engineers,
that's why they said "It is our opinion that the
owner and the town should reviewthis risk and
decide if it's acceptable. It remains our
opi nion" -- meaning after they've | ooked at the
subsequent investigations of the experts for
M. Wlson -- "It remains our opinion that placing
an occupi ed residential building adjacent to or
near the toe of a very high-hazard classified
| andsl i de may i nvol ve above-normal and possibly
prohibitive risk."
And so, again, while many of the concerns
of Terracon were resolved, that concern was not.
Just noving on with the bullet points
that you've listed. There's a disagreenent about
whet her the landslide -- where this structure is on
or near the site, and Terracon concl uded whet her
it's 40 feet north, near, or on, that risk renains.
As far as the deep foundation goes and

the slope instability goes, those opinions were

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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stated as the general slope stability. That

doesn't have anything to do with general |andslide
risk. That's just dealing with the fact that the
structure is going to be on -- it's got slopes on
three sides, so those coments about sl ope
stability really don't resolve the | andslide
concern.

As for other nearby projects that have
been approved, those records are before us. W
really have the record on this application. And
even to fairly review what happened in all of those
ot her | and use applications, you'd have to | ook at
the record, the full record fromeach of those, and
we just can't do that. [It's beyond the scope of
this matter.

What's before us is the reports that we
have and the deliberation of the planning
comm ssion. And | think it's clear fromthe
m nutes they understood the risks, they cited the
reports, they cited the rel evant recomendati ons
from Terracon, and that's all that this was | acking
her e.

So that's our position and if you have
any questions, I'll take those.

MR SI ZEMORE: Thank you.

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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MR SNON  Ckay.

MR SIZEMORE: M. WIson, from what
you' ve heard from M. Snow, please specifically
address any concerns that he brought up.

MR, WLSON. Ckay. Yeah, Luke WIlson. A
little bit of traction was gained again with the
engi neeri ng geol ogi st .

MR, SIZEMORE: [|I'msorry, |I'mnot hearing
you. You may need to take your mask off. Sorry.

MR, WLSON. Please. Again, the coment
about the geol ogi st was derived for the initial
comments section and the Terracon letter clearly
states just after that that both parties have
confirnmed that it is not in the landslide, so |
feel like muting that part seens to be the problem

But that was not drawn fromthe
concl usi ons sections, but the initial conments.

And Rick Chestnut said that -- he goes, "You know,
|'ve put out these initial comments as concerns and
then they're to be addressed," and he goes, "I feel
| i ke they were addressed.”

There may be sone confusion in a few
things still, but | feel like nost of those answers
were there.

But the geol ogist was to identify whether

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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or not it was in the landslide and it was not in
t he | andsl i de.

W do feel |like the | anguage fromthe
code that says -- | don't renenber it verbatim but
t hat says pl acing an occupi ed structure at or near
the toe of the |andslide may be above, and the word
“may" is heavy, may be above nornal ri sk.

In ny appeal | cited that that exact
verbatimwas used in the Thai Sapa application,
which sits at the toe of the | andslide, the actual
| andsl i de, not near it but init at the toe, has
i quefaction issues with the drai nage and rockfal l
I ssues as well, and that didn't seemto be an
obstacle in that application.

And so we felt like it al nbst goes
W t hout saying that nmany places in the canyon may
be at, you know, a risk of anywhere in the canyon
of a landslide. So our point was to take those
engi neering reconmmendati ons delicately and build
according to those and that we thought it was
f easi bl e.

But, again, the geologist's conment was
to identify whether or not it was in the |andslide,
and Rick Chestnut clearly says that it was not, so

that would be ny main concern about those comments.

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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Thank you.

MR, SIZEMORE: Thank you. Al right. W
have an opportunity now for anyone who's attendi ng

who wi shes to make comments. Again, this is not a

hearing, but | will entertain any coments. W do
have Zoom attendees, |'m assum ng we have
attendees, so | will begin wth those here

physically present. Does anyone in the audi ence
want to nake a comment? If so, cone to the podi um
state your nane and nake your conment, please.

Al right. Seeing no one here physically
present wanting to nake a coment, | wll provide
an opportunity for those on Zoomif anyone w shes
to make a comment.

M5. BROMAN:  You can indicate your
interest in making a comment by either appearing in
your video at honme and raising a hand or using the
chat feature at the bottom of your Zoom vi deo.

MR SIZEMORE: [|'Il give a mnute or two
for anyone here to respond. No responses.

Al right. So I'massum ng now that no
one present here physically or on Zoom w shes to
make a comment. You have one nore opportunity for
anyone to identify if they do so.

Ckay. Seeing none, |'ve heard and

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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reviewed M. WIlson's appeal and listened to your

comrents, |'ve reviewed the town's response and
your oral coments. M task nowis to take all of
this informati on under advisenent and to prepare a
deci si on.

| wll not nake that decision sitting
here this afternoon. | will take the information
that's been provided to ne today and the rest of
the record and hopefully in a reasonably short
period in days I will have a decision to the town.
Any questions about that process?

MR, SNOW Thank you.

MR. WLSON:. Thank you.

MR, SIZEMORE: Ckay. So if that's the
case, I'mgoing to nove on to our next itemon the
agenda. This is a public hearing and it is for the
pur pose of considering a variance fromthe front
and side yard setback requirenents of the Village
Comrercial Zone for a retail and transient | odging
bui | ding at 358 Zi on Park Boul evard. Let ne get
that information in front of ne.

As far as this procedure, again, |'ve
read the application for a variance. And,

M. Wlson, I'd like you to cone up and just if you

can identify in the context of the itens | need to

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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review as the admnistrative hearing officer why

you think a variance is necessary, so if you' d cone

up to the podi um

MR WLSON:. | didn't bring ny variance
request with ne, but, | nean, you have it, clearly.
MR SIZEMORE: | have it here in front of

nme. Do you want nme to just kind of give you a --

MR WLSON:. Well, do you need ne to cite
it all again? |Is that what you nean?

MR, SIZEMORE: No. | just want you to
verbal |y describe --

MR WLSON. Ckay. Yeah. Sure.

Luke Wlson. ['ll do this.

MR S| ZEMORE: Thank you.

MR WLSON. Thank you. And you were the
hearing officer for the |last go-around on this
exact sanme property under the sane conditions, but
we have -- and | apologize, | sent a letter to the
pl anni ng comm ssion in that. The day of the
application, Tomand | identified that the setback
vari ance that you granted before runs with the | and
but may not be specific to what that devel opnent
was.

And so the commi ssion -- | sent out an

e-mail, hopefully they got it, to let them know
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that | wasn't trying to be presunptuous in ny

application but that we thought it was already in
place to run with the land |ike with the current
cof fee shop and things |ike that.

Essentially, we have a snall retail
building that we'd like to put -- we feel like it
neets the spirit of the town, the devel opnent, the
standards that they |ike, sidewal k/ pedestri an-
oriented devel opnent, a project that woul d screen
the ugly parking |ot.

Setting the building back 30 feet woul d
basically nmake it infeasible in that it would bl ock
circulation of the parking lot. It would deadhead
the parking lot and it would not afford any
pedestri an/ si dewal k i nteracti on.

| noticed Tonmls report said 25 feet. |
measured 35 feet, but it's -- fromthe rock wall
just to the sidewal k or sonething was, let's say,
30 feet and then we have an additional 30 feet on a
pi ece of property that's already surrounded by
steep sl opes, setbacks. And we've been advi sed not
to go near not only just the flat area of the
property, but nowhere near the slope of the
property either. So, | nean, it affords a very

smal | anount of devel opabl e space.
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And we felt |ike being able to put a

building that sits forward, that is well done, that
| ooks nice, that still effectively has about a 35-
or a 40-foot setback fromthe sidewal k would fit
nicely there.

|f we were not granted the variance |ike
our nei ghbors have been, we would see a 60-,
65-f oot or sonething setback and, again, it would
becone unfeasible -- it would bl ock the function of
the parking lot and would just seem awkward. It
woul d be so far back there.

| noticed that our neighbors that have
been granted the variance, they're actually right
up on the sidewal k. Wre we granted the vari ance,
we would still be 30 or so, 35 feet back fromthe
sidewalk. And | feel like it's very much in line
with the conditions that existed before when we had
this conversation before, simlar |and use
restrictions because of those sl opes and slides.

And all of the sanme conditions exist,
really. And | don't feel like | need to go through
all of those points with you, you have them but
that's what we wanted to be able to do.

MR, SIZEMORE: Ckay. | do have sone

questions just to clarify in ny mnd howthis is
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goi ng to be situated.

MR WLSON. Ckay.

MR SNOW | was on the site again this
afternoon before this hearing and wal ked -- |
didn't walk, | drove around the parking | ot and
| ooked at the site. And I'mtrying to envision,
based on the schematics | have here on file and
just | ooking at the physical facility, howthis is
going to sit.

So if you go back the 25 or 30 feet from
the edge of the sidewalk to the parking lot --

MR, WLSON: That's where the rock wall
begi ns.

MR. SIZEMORE: -- there's a rock wall.

MR. WLSON: Unh-huh

MR SIZEMORE: |s this building going to
sit five feet beyond that rock wall?

MR WLSON:. The front pillars would be
behind the rock wall five feet and then the masking
of the building is 10 feet back fromthe rock wall.

MR, SIZEMORE: So you're sacrificing, |I'm
j ust guessing, 15 parking spaces or nore for the
construction?

MR. WLSON: Yes, we are. Yeah, and even

iIf we set it back, we would be sacrificing parking
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spaces.

| realize in the nost awkward situation
we coul d possibly set it back, put a porte-cochere
on the south side of it and have parking circul ate
in front of the building in between the sidewal k
t hrough that pedestrian area, which seens bl oody,
but | actually don't think that would even worKk.
But, yeah, it would sit right on that east side and
we woul d sacrifice the parking stalls.

MR, SIZEMORE: Ckay. And help ne
understand again, and | can go through here, there
are specific criteria that | need to determ ne.

MR. WLSON: Uh-huh, there are five
guestions, right.

MR, SIZEMORE: Wiy do you think that --
this is the third criteria. Wy do you think this
variance is essential to the substantial property
ri ght you possess? Because you have a parking | ot
on the property.

MR, WLSON: Unh-huh

MR, SIZEMORE: Wiy do you think you have
a right for additional retail activities on the
parcel ?

MR WLSON:. Well, | suppose anybody t hat

owns property has a right to develop it how t hey
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wll. | feel like the sane question could have

been asked about the parking |lot, you know, why do

you have a right to bring the parking | ot forward.
| feel like -- | feel like all of our

nei ghbors have the sane setback. | feel |ike ours,

In addition to that reduced setback that they have,

we have that -- they don't have the 35-foot buffer,

we do, so already we're way farther back.

| feel like the spirit of the town's
devel opnent and codes is still net in that
nothing's really in your face. It's still very far

back conpared to any of the properties |I'mtalking
about. There is a great opportunity in pedestrian
devel opnent, sidewal k-friendly devel opnent.

W' ve actually offered to | andscape the
UDOT right of way very nicely wwth a bi ke hub and
benches and shade structures and such, which is
noney that we would pay for the town but that woul d
benefit the pedestrian opportunity for us. And
putting the building back, you don't get that
sidewal k traffic. W want people to be able to
feel like they can cone off the sidewal k and eat at
the cafe or have a drink and that kind of thing.

And | feel |ike nost of the people around

us have that and have it way better than we'll have

Wade J. Van Tassell, RPR, RMR, CRR, CBC
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It because they don't have a buffer. So their

five-foot setback becones five feet off the
si dewal k, not 40, you know.

MR SIZEMORE: Let's go back and talk --

MR WLSON. And, sorry, to add to that,
| know that nost of the variances that have been
granted kind of hinge on difficulty in devel opnent.
W have two sides that give us that deep setback.
We have two sides of the | andslide, you know, that
we have to stay off of. | nean, our devel opable
area for the anmount of |and that we own and pay tax
on and things is very snmall conpared to what the
size of the property is.

MR, SIZEMORE: Earlier you stated that
the pillars wll be five feet back fromthat rock
wal | .

MR WLSON: That's how it was drawn.
mean, we could do sonething with that, but that was
cl ose.

MR, SIZEMORE: So way back in tinme would
t hat have been the | ocation of the wall for the
proposed parking structure that was --

MR WLSON: Yes. Yes. The town had
approved a setback for a parking structure. And |

don't know if Tomever did forward that buil ding on
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to you. | could forward it to you if you want to

see it. That was done under the town council's
authority, as you know. A nmassive structure that
woul d have been -- again, it would have still been
40 feet off the highway, but only five feet setback
fromthe rock wall.

MR SIZEMORE: So | just want to clarify.

MR WLSON. Exactly the sane. Mich
smal l er building --

MR, SIZEMORE: Towards the proposed
bui | ding or exactly at the sanme point --

MR WLSON  Yep.

MR. SIZEMORE: -- that the wall of the
par ki ng structure woul d have been?

MR. WLSON. The parking structure was
much taller. Burke had designed it. It was
beautiful. Burke had designed it, but it was nuch
taller and the maski ng was huge because it extended
all the way across the front. This devel opnent
steps up one level and then tiers back and then
steps up again so as not to have a big, stark wall
but a cascadi ng devel opnent, and | feel like it's
much nore subdued. But, yes, sane exact |ocation
as that.

MR, SIZEMORE: Ckay. |I'mtrying to think
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if I have any other itens | need clarified.

MR WLSON:. And | apologize, |I didn't
know that | needed to cone and review all of that.
| would have had it in front of ne.

MR, SIZEMORE: No problem No, | don't
think I have any other questions for you. Thank
you for your presentation.

MR WLSON. Thank you, sir.

MR SIZEMORE: And town representative
Tom do you have any itens that you need to bring
up in regards to this variance application?

MR. DANSIE: No. Thank you,

M. Sizenore, we don't have anything additional
unl ess you have clarifying questions fromstaff.

MR, SIZEMORE: | want to nake a coupl e of
clarifications. It was never ny intent as the
adm ni strative hearing officer in the previous
vari ance application to approve anything beyond the
parking lot, so any other uses, |and uses that may
have happened in the neantine, it was never ny
i ntent that any other building, structures, uses
were aut hori zed by the variance. The variance only
applied to the parking lot. So | just want to nmake
the record show that, that that was ny intent as

the adm nistrative hearing officer.

Wade J. Van Tassell, RPR, RMR, CRR, CBC
DepomaxMerit Litigation Services



© 00 N o o b~ W DN P

N DN D DN DN P PP PR, PR R
o b~ W N P O © 00 N O 0o b W N L, O

SPRINGDALE APPEAL AUTHORITY PUBLIC HEARING

April 13, 2021 Hearing

26
This is a public hearing and seeing that

we have no other clarifications fromthe town, |
woul d open it up for any comrents fromthe public.
Again, we wll follow the sane procedure. Anybody
here physically present who would |i ke to nake a
comment about this proposed variance application?
Pl ease state your nanme for the record.

MR RIOQUX: MW nane is Eric Rioux and |I'm
a resident here in town. And | guess ny concern
was | always knew of that area as strictly a
parking lot and now it seens |like the use has been
changing with various buildings on it and that it
woul d fall under the required setbacks for
commercial -- as a commercial lot. And so as a
parking lot, | don't see it. That's what |
t hought, too, was that that's what that variance
was granted for and not for these structures that
are goi ng on there.

So it just seens that the use of the | and
IS not in conjunction with what the variance was
granted for and that this new variance | would
t hi nk woul d be under that same commercial variance
that the town has.

MR SI ZEMORE: Thank you. | would just

clarify that under the provisions of the town code
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and the procedures that are laid out, this proposed

use of the property still has to go through a

desi gn/ devel opnent revi ew process wth the planning
comm ssion. The variance deals only with the

al | owned set backs, not the design of the structure
and ot her aspects of the proposed uses.

|'d also note that the property is
| ocated in the Village Commercial Zone and that the
uses proposed, and, Tom vyou can help ne if I'm
going of f base here, but the proposed uses fall
within the list of allowable uses in the Vill age
Commerci al Zone, so just to clarify that.

And, again, this process needs to, again,
go back to the planning comm ssion and go through
t he desi gn/ devel opnent review.

Any ot her coments fromindividuals here
present ?

Seeing none here, | will determne if
there are any people on Zoom who would |ike to nmake
a coment .

It appears that nobody is wanting to make
a comment fromthe Zoom parti ci pants.

As is the case in all variance
applications, | don't render a decision here this

af t er noon. | take them under advi senent, the
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information |'ve received, and, again, wll wite

up ny analysis of what |'ve heard and render a
decision in witing to the town, again, in a short
period of tinme wthin days.

| s there anyone el se who needs to nmake an
appl i cabl e conment or raise any concerns about this
vari ance application?

Al right. Seeing none, thank you for
being here this afternoon.

And, M. Wlson, | wll attenpt to get
all of this put together and have sone decisions in
a short period of tine,

MR. WLSON: Thanks so nuch.

MR, SIZEMORE: Thank you. And thank you
to the town staff for your work to make this work
both renotely and here in person. And to our court
reporter, thank you very nuch for your efforts here
this afternoon. And I will adjourn this public
heari ng. Thank you.

MR WLSON: Thank you.

(Wher eupon the taking of this

nmeet i ng/ public hearing was concluded at 1:35 p.m)

* * %
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CERTI FI CATE

STATE OF UTAH )
COUNTY OF SALT LAKE )

THIS IS TO CERTI FY that the testi nony was taken
before ne, Wade J. Van Tassell, a Registered Merit
Reporter and Certified Realtine Reporter.

That the testinobny was reported by ne in Stenotype,
and thereafter transcri bed by conputer under ny
supervision, and that a full, true, and correct
transcription is set forth in the foregoi ng pages,
nunbered 3 through 28 i ncl usive.

| further certify that I amnot of kin or otherw se
associated with any of the parties to said cause of
action and that | amnot interested in the event thereof.

W TNESS My HAND and official seal at Salt Lake

Cty, Uah, this 16th day of April, 2021.

Wad | ) s

Wade J. Van Tassell, RPR RVR/ CRR/ CRC
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         1                    P R O C E E D I N G



         2              MR. SIZEMORE:  Good afternoon, everybody.



         3    My name is Kenneth Sizemore.  I'm the



         4    administrative hearing officer for the town of



         5    Springdale and we've convened here this afternoon



         6    to consider an appeal of a planning commission



         7    decision and an application for a variance, both



         8    being applied for by Zion West Properties



         9    represented by Luke Wilson.



        10              To begin with, because of our COVID



        11    restrictions and being masked and communicating



        12    this meeting over Zoom, it's very important that



        13    anyone who makes a comment please state your name



        14    for the record and make sure that our



        15    court reporter can make sure he has you identified



        16    for the proceedings.  I would please ask that if



        17    you do want to make a comment, that you raise your



        18    hand and let me recognize you and come to the



        19    podium where that is appropriate.



        20              From the city administration, any other



        21    general directions that we need to give or



        22    communications or are we good?



        23              MS. CARLSON:  We're good.



        24              MR. SIZEMORE:  All right.  So we will



        25    begin by considering an appeal from Zion West
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         1    Properties, represented by Luke Wilson, appealing



         2    the planning commission's denial of a



         3    design/development review application for a



         4    transient lodging facility at 358 Zion Park



         5    Boulevard.



         6              I would note that per the code, this is



         7    not a public hearing.  This is a meeting.  If there



         8    are individuals who do want to make comments, I



         9    will provide that opportunity at the appropriate



        10    time.



        11              I want to begin with by reading from the



        12    town code to let you know what my sideboards are



        13    and how I approach this appeal.  So according to



        14    section 10-3-11 subsection C, the person or entity



        15    making the appeal has the burden of proving that an



        16    error has been made.  Every appeal shall refer to



        17    the specific provisions of the ordinance involved



        18    and shall exactly set forth the error that is



        19    claimed.  The appealing party's required to present



        20    to the appeal authority every theory of relief that



        21    it could raise in district court.



        22              I would also note that I am considering



        23    only where an error can be identified in the



        24    proceedings of the planning commission.



        25              As far as the procedures this afternoon,
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         1    I will review my summary of what I've seen from the



         2    record, I've got both the appeal and the city's



         3    response, and I just want to hopefully summarize



         4    what I have taken from those written documents.



         5    And then will allow Mr. Wilson, representing the



         6    applicant, to make any clarifications from what I



         7    summarize and make any other comments.



         8              I will then allow the city's



         9    representative to review any of the items that they



        10    think may not have been clearly identified in my



        11    summary.



        12              I will then allow the applicant to rebut



        13    anything that the city asserts, but only any items



        14    that the city identifies.



        15              Are there any questions about the



        16    procedure?



        17              MR. SNOW:  None from the town.



        18              MR. SIZEMORE:  Thank you.  So I've



        19    reviewed the appeal application and the assertions



        20    that I have identified in summary form are that the



        21    planning commission overlooked the final



        22    conclusions, a final summary of information that



        23    was provided, and based their findings on an



        24    initial report rather than a final report.



        25              Another assertion is that the building
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         1    site itself is not on the landslide that was of so



         2    much concern, but the landslide itself is separate



         3    from the building site.



         4              Another assertion is that a deep



         5    foundation proposed for the proposed structure



         6    would actually help the slope instability by I



         7    believe the term was soil nailing or soil



         8    anchoring.



         9              Another is that it's safer to construct



        10    on top of the knoll rather than at the foot of the



        11    knoll because of the potential sliding action that



        12    might happen.



        13              And finally that other nearby projects



        14    have exhibited the same or higher risk and have



        15    been approved in the past.



        16              So those are the assertions that I've



        17    identified in the appeal request.



        18              In the town's response, I've noted that



        19    the town response notes that a number of reports



        20    note that movement could occur and cause damage to



        21    the structure, that that potential movement could



        22    impact the proposed development, that an



        23    experienced geologist should work with the



        24    geotechnical engineer and perform a field



        25    reconnaissance to better identify the location of
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         1    the landslide and its potential impacts, and that



         2    did not occur.



         3              While it doesn't appear that the building



         4    site is located on the landslide, it should be



         5    understood that the movement of the adjacent slide



         6    is possible and cannot be predicted; that the



         7    potential -- the proposed building location may



         8    involve above-normal and potentially prohibitive



         9    risks; and that the deliberations and findings of



        10    the planning commission were not arbitrary, they



        11    were not capricious, and they were not illegal,



        12    which is the standard that the appeal authority



        13    needs to determine in this case; and that the



        14    evidence on record from all of the proceedings of



        15    the planning commission and the written materials



        16    I've reviewed are that the decision of the planning



        17    commission is supported by their findings.  So



        18    that's a summary of the case before us today.



        19              And so, Mr. Wilson, I would invite you



        20    now to describe any other items that I may not have



        21    captured in my summary.



        22              MR. WILSON:  From here?  Here is fine?



        23              MR. SIZEMORE:  It would probably be best



        24    if you come to the podium.



        25              MR. WILSON:  Luke Wilson.  Yeah, I
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         1    appreciate you not muting the points of our appeal.



         2    I know well and am friends with many of the



         3    planning commissioners.  They're brilliant people



         4    and I don't mean to say any of this in the wrong



         5    way, but the format of the communications that went



         6    back and forth became a little bit confusing.  And



         7    what we found was that -- I can almost remember



         8    every commissioner's comment and concern in the



         9    meeting.  Actually, I could go through and name



        10    them right now if we needed to.



        11              But all of those concerns were cited when



        12    they were citing Terracon -- Rick Chestnut's letter



        13    from Terracon.  They were cited from those initial



        14    comments, you know, like, the geologist's comment



        15    that initially there was some confusion as to



        16    whether it was in the landslide or not in the



        17    landslide, and so a geologist was to be employed to



        18    determine that.  But then later down in the letter



        19    it says clearly that all parties have identified



        20    that it is certainly not in the landslide, things



        21    like that.



        22              And so most -- in our opinion, we found



        23    that most of the conclusions and answers were there



        24    in the end, but that because of the complexity and



        25    the back and forth with these letters from
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         1    Terracon, if one reads from the initial comments,



         2    it does sound concerning.  You know, liquefaction



         3    was one of the -- yet as you go down through the



         4    letter it says, hey, the deep foundation negates



         5    the liquefaction problem and slope stability issue



         6    as well.



         7              And I feel like a person that is not very



         8    versed in geologic engineering or geotechnical, you



         9    know, engineering would say, "Okay, it looks very



        10    concerning, especially if you derive any of your



        11    comments from those initial comments," because



        12    they're there.



        13              And I realize I can't pull in other



        14    information.  I talked to Tom about this.  But, you



        15    know, there have been lots of communications



        16    between Rick Chestnut and myself about the



        17    feasibility of the project and that that



        18    information was addressed in Landmark's letter that



        19    he felt like it was supportive and addressed.



        20              So not to blame anybody, but it was very



        21    complex.  But in the summary and conclusions, the



        22    last letter that addressed most of those concerns,



        23    we found most of those answers available.



        24              And, again, deriving those comments from



        25    the initial comments section was, I think, what the
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         1    red flag was.  That was what we would feel like the



         2    manifest error was, was because of that, where in



         3    those letters they were deriving their concerns



         4    instead of the conclusions.



         5              MR. SIZEMORE:  Okay.



         6              MR. WILSON:  Thank you.



         7              MR. SIZEMORE:  Thank you, Mr. Wilson.



         8              Mr. Snow representing the town.



         9              MR. SNOW:  I'm going to take off my mask



        10    so we can get a good record, if that's all right.



        11              I'll take those bullet points as you've



        12    listed them, Mr. Sizemore.  I think it is clear



        13    from the Terracon report that many of the concerns



        14    were resolved, but not all the concerns were



        15    resolved; mainly the most important one, which was



        16    the landslide risk.  And so when Terracon looked at



        17    this, they looked at the initial geotechnical



        18    report that was prepared of the site.



        19              And by the way, that's a standard



        20    geotechnical report.  They weren't focused on



        21    landslide risk.



        22              But when Terracon examined that report,



        23    what they said was at a minimum an experienced



        24    geologist should work with the geotechnical



        25    engineer to perform a field reconnaissance to
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         1    better identify not only the location, but the



         2    potential impacts to the planned development.



         3              That was the recommendation.  That was



         4    not done.  And so for that reason when Terracon



         5    issued its second report after they had looked at



         6    the investigations of Mr. Wilson's engineers,



         7    that's why they said "It is our opinion that the



         8    owner and the town should review this risk and



         9    decide if it's acceptable.  It remains our



        10    opinion" -- meaning after they've looked at the



        11    subsequent investigations of the experts for



        12    Mr. Wilson -- "It remains our opinion that placing



        13    an occupied residential building adjacent to or



        14    near the toe of a very high-hazard classified



        15    landslide may involve above-normal and possibly



        16    prohibitive risk."



        17              And so, again, while many of the concerns



        18    of Terracon were resolved, that concern was not.



        19              Just moving on with the bullet points



        20    that you've listed.  There's a disagreement about



        21    whether the landslide -- where this structure is on



        22    or near the site, and Terracon concluded whether



        23    it's 40 feet north, near, or on, that risk remains.



        24              As far as the deep foundation goes and



        25    the slope instability goes, those opinions were
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         1    stated as the general slope stability.  That



         2    doesn't have anything to do with general landslide



         3    risk.  That's just dealing with the fact that the



         4    structure is going to be on -- it's got slopes on



         5    three sides, so those comments about slope



         6    stability really don't resolve the landslide



         7    concern.



         8              As for other nearby projects that have



         9    been approved, those records are before us.  We



        10    really have the record on this application.  And



        11    even to fairly review what happened in all of those



        12    other land use applications, you'd have to look at



        13    the record, the full record from each of those, and



        14    we just can't do that.  It's beyond the scope of



        15    this matter.



        16              What's before us is the reports that we



        17    have and the deliberation of the planning



        18    commission.  And I think it's clear from the



        19    minutes they understood the risks, they cited the



        20    reports, they cited the relevant recommendations



        21    from Terracon, and that's all that this was lacking



        22    here.



        23              So that's our position and if you have



        24    any questions, I'll take those.



        25              MR. SIZEMORE:  Thank you.
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         1              MR. SNOW:  Okay.



         2              MR. SIZEMORE:  Mr. Wilson, from what



         3    you've heard from Mr. Snow, please specifically



         4    address any concerns that he brought up.



         5              MR. WILSON:  Okay.  Yeah, Luke Wilson.  A



         6    little bit of traction was gained again with the



         7    engineering geologist.



         8              MR. SIZEMORE:  I'm sorry, I'm not hearing



         9    you.  You may need to take your mask off.  Sorry.



        10              MR. WILSON:  Please.  Again, the comment



        11    about the geologist was derived for the initial



        12    comments section and the Terracon letter clearly



        13    states just after that that both parties have



        14    confirmed that it is not in the landslide, so I



        15    feel like muting that part seems to be the problem.



        16              But that was not drawn from the



        17    conclusions sections, but the initial comments.



        18    And Rick Chestnut said that -- he goes, "You know,



        19    I've put out these initial comments as concerns and



        20    then they're to be addressed," and he goes, "I feel



        21    like they were addressed."



        22              There may be some confusion in a few



        23    things still, but I feel like most of those answers



        24    were there.



        25              But the geologist was to identify whether
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         1    or not it was in the landslide and it was not in



         2    the landslide.



         3              We do feel like the language from the



         4    code that says -- I don't remember it verbatim, but



         5    that says placing an occupied structure at or near



         6    the toe of the landslide may be above, and the word



         7    "may" is heavy, may be above normal risk.



         8              In my appeal I cited that that exact



         9    verbatim was used in the Thai Sapa application,



        10    which sits at the toe of the landslide, the actual



        11    landslide, not near it but in it at the toe, has



        12    liquefaction issues with the drainage and rockfall



        13    issues as well, and that didn't seem to be an



        14    obstacle in that application.



        15              And so we felt like it almost goes



        16    without saying that many places in the canyon may



        17    be at, you know, a risk of anywhere in the canyon



        18    of a landslide.  So our point was to take those



        19    engineering recommendations delicately and build



        20    according to those and that we thought it was



        21    feasible.



        22              But, again, the geologist's comment was



        23    to identify whether or not it was in the landslide,



        24    and Rick Chestnut clearly says that it was not, so



        25    that would be my main concern about those comments.
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         1    Thank you.



         2              MR. SIZEMORE:  Thank you.  All right.  We



         3    have an opportunity now for anyone who's attending



         4    who wishes to make comments.  Again, this is not a



         5    hearing, but I will entertain any comments.  We do



         6    have Zoom attendees, I'm assuming we have



         7    attendees, so I will begin with those here



         8    physically present.  Does anyone in the audience



         9    want to make a comment?  If so, come to the podium,



        10    state your name and make your comment, please.



        11              All right.  Seeing no one here physically



        12    present wanting to make a comment, I will provide



        13    an opportunity for those on Zoom if anyone wishes



        14    to make a comment.



        15              MS. BROWN:  You can indicate your



        16    interest in making a comment by either appearing in



        17    your video at home and raising a hand or using the



        18    chat feature at the bottom of your Zoom video.



        19              MR. SIZEMORE:  I'll give a minute or two



        20    for anyone here to respond.  No responses.



        21              All right.  So I'm assuming now that no



        22    one present here physically or on Zoom wishes to



        23    make a comment.  You have one more opportunity for



        24    anyone to identify if they do so.



        25              Okay.  Seeing none, I've heard and
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         1    reviewed Mr. Wilson's appeal and listened to your



         2    comments, I've reviewed the town's response and



         3    your oral comments.  My task now is to take all of



         4    this information under advisement and to prepare a



         5    decision.



         6              I will not make that decision sitting



         7    here this afternoon.  I will take the information



         8    that's been provided to me today and the rest of



         9    the record and hopefully in a reasonably short



        10    period in days I will have a decision to the town.



        11    Any questions about that process?



        12              MR. SNOW:  Thank you.



        13              MR. WILSON:  Thank you.



        14              MR. SIZEMORE:  Okay.  So if that's the



        15    case, I'm going to move on to our next item on the



        16    agenda.  This is a public hearing and it is for the



        17    purpose of considering a variance from the front



        18    and side yard setback requirements of the Village



        19    Commercial Zone for a retail and transient lodging



        20    building at 358 Zion Park Boulevard.  Let me get



        21    that information in front of me.



        22              As far as this procedure, again, I've



        23    read the application for a variance.  And,



        24    Mr. Wilson, I'd like you to come up and just if you



        25    can identify in the context of the items I need to
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         1    review as the administrative hearing officer why



         2    you think a variance is necessary, so if you'd come



         3    up to the podium.



         4              MR. WILSON:  I didn't bring my variance



         5    request with me, but, I mean, you have it, clearly.



         6              MR. SIZEMORE:  I have it here in front of



         7    me.  Do you want me to just kind of give you a --



         8              MR. WILSON:  Well, do you need me to cite



         9    it all again?  Is that what you mean?



        10              MR. SIZEMORE:  No.  I just want you to



        11    verbally describe --



        12              MR. WILSON:  Okay.  Yeah.  Sure.



        13    Luke Wilson.  I'll do this.



        14              MR. SIZEMORE:  Thank you.



        15              MR. WILSON:  Thank you.  And you were the



        16    hearing officer for the last go-around on this



        17    exact same property under the same conditions, but



        18    we have -- and I apologize, I sent a letter to the



        19    planning commission in that.  The day of the



        20    application, Tom and I identified that the setback



        21    variance that you granted before runs with the land



        22    but may not be specific to what that development



        23    was.



        24              And so the commission -- I sent out an



        25    e-mail, hopefully they got it, to let them know
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         1    that I wasn't trying to be presumptuous in my



         2    application but that we thought it was already in



         3    place to run with the land like with the current



         4    coffee shop and things like that.



         5              Essentially, we have a small retail



         6    building that we'd like to put -- we feel like it



         7    meets the spirit of the town, the development, the



         8    standards that they like, sidewalk/pedestrian-



         9    oriented development, a project that would screen



        10    the ugly parking lot.



        11              Setting the building back 30 feet would



        12    basically make it infeasible in that it would block



        13    circulation of the parking lot.  It would deadhead



        14    the parking lot and it would not afford any



        15    pedestrian/sidewalk interaction.



        16              I noticed Tom's report said 25 feet.  I



        17    measured 35 feet, but it's -- from the rock wall



        18    just to the sidewalk or something was, let's say,



        19    30 feet and then we have an additional 30 feet on a



        20    piece of property that's already surrounded by



        21    steep slopes, setbacks.  And we've been advised not



        22    to go near not only just the flat area of the



        23    property, but nowhere near the slope of the



        24    property either.  So, I mean, it affords a very



        25    small amount of developable space.
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         1              And we felt like being able to put a



         2    building that sits forward, that is well done, that



         3    looks nice, that still effectively has about a 35-



         4    or a 40-foot setback from the sidewalk would fit



         5    nicely there.



         6              If we were not granted the variance like



         7    our neighbors have been, we would see a 60-,



         8    65-foot or something setback and, again, it would



         9    become unfeasible -- it would block the function of



        10    the parking lot and would just seem awkward.  It



        11    would be so far back there.



        12              I noticed that our neighbors that have



        13    been granted the variance, they're actually right



        14    up on the sidewalk.  Were we granted the variance,



        15    we would still be 30 or so, 35 feet back from the



        16    sidewalk.  And I feel like it's very much in line



        17    with the conditions that existed before when we had



        18    this conversation before, similar land use



        19    restrictions because of those slopes and slides.



        20              And all of the same conditions exist,



        21    really.  And I don't feel like I need to go through



        22    all of those points with you, you have them, but



        23    that's what we wanted to be able to do.



        24              MR. SIZEMORE:  Okay.  I do have some



        25    questions just to clarify in my mind how this is
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         1    going to be situated.



         2              MR. WILSON:  Okay.



         3              MR. SNOW:  I was on the site again this



         4    afternoon before this hearing and walked -- I



         5    didn't walk, I drove around the parking lot and



         6    looked at the site.  And I'm trying to envision,



         7    based on the schematics I have here on file and



         8    just looking at the physical facility, how this is



         9    going to sit.



        10              So if you go back the 25 or 30 feet from



        11    the edge of the sidewalk to the parking lot --



        12              MR. WILSON:  That's where the rock wall



        13    begins.



        14              MR. SIZEMORE:  -- there's a rock wall.



        15              MR. WILSON:  Uh-huh.



        16              MR. SIZEMORE:  Is this building going to



        17    sit five feet beyond that rock wall?



        18              MR. WILSON:  The front pillars would be



        19    behind the rock wall five feet and then the masking



        20    of the building is 10 feet back from the rock wall.



        21              MR. SIZEMORE:  So you're sacrificing, I'm



        22    just guessing, 15 parking spaces or more for the



        23    construction?



        24              MR. WILSON:  Yes, we are.  Yeah, and even



        25    if we set it back, we would be sacrificing parking
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         1    spaces.



         2              I realize in the most awkward situation



         3    we could possibly set it back, put a porte-cochere



         4    on the south side of it and have parking circulate



         5    in front of the building in between the sidewalk



         6    through that pedestrian area, which seems bloody,



         7    but I actually don't think that would even work.



         8    But, yeah, it would sit right on that east side and



         9    we would sacrifice the parking stalls.



        10              MR. SIZEMORE:  Okay.  And help me



        11    understand again, and I can go through here, there



        12    are specific criteria that I need to determine.



        13              MR. WILSON:  Uh-huh, there are five



        14    questions, right.



        15              MR. SIZEMORE:  Why do you think that --



        16    this is the third criteria.  Why do you think this



        17    variance is essential to the substantial property



        18    right you possess?  Because you have a parking lot



        19    on the property.



        20              MR. WILSON:  Uh-huh.



        21              MR. SIZEMORE:  Why do you think you have



        22    a right for additional retail activities on the



        23    parcel?



        24              MR. WILSON:  Well, I suppose anybody that



        25    owns property has a right to develop it how they
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         1    will.  I feel like the same question could have



         2    been asked about the parking lot, you know, why do



         3    you have a right to bring the parking lot forward.



         4              I feel like -- I feel like all of our



         5    neighbors have the same setback.  I feel like ours,



         6    in addition to that reduced setback that they have,



         7    we have that -- they don't have the 35-foot buffer,



         8    we do, so already we're way farther back.



         9              I feel like the spirit of the town's



        10    development and codes is still met in that



        11    nothing's really in your face.  It's still very far



        12    back compared to any of the properties I'm talking



        13    about.  There is a great opportunity in pedestrian



        14    development, sidewalk-friendly development.



        15              We've actually offered to landscape the



        16    UDOT right of way very nicely with a bike hub and



        17    benches and shade structures and such, which is



        18    money that we would pay for the town but that would



        19    benefit the pedestrian opportunity for us.  And



        20    putting the building back, you don't get that



        21    sidewalk traffic.  We want people to be able to



        22    feel like they can come off the sidewalk and eat at



        23    the cafe or have a drink and that kind of thing.



        24              And I feel like most of the people around



        25    us have that and have it way better than we'll have
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         1    it because they don't have a buffer.  So their



         2    five-foot setback becomes five feet off the



         3    sidewalk, not 40, you know.



         4              MR. SIZEMORE:  Let's go back and talk --



         5              MR. WILSON:  And, sorry, to add to that,



         6    I know that most of the variances that have been



         7    granted kind of hinge on difficulty in development.



         8    We have two sides that give us that deep setback.



         9    We have two sides of the landslide, you know, that



        10    we have to stay off of.  I mean, our developable



        11    area for the amount of land that we own and pay tax



        12    on and things is very small compared to what the



        13    size of the property is.



        14              MR. SIZEMORE:  Earlier you stated that



        15    the pillars will be five feet back from that rock



        16    wall.



        17              MR. WILSON:  That's how it was drawn.  I



        18    mean, we could do something with that, but that was



        19    close.



        20              MR. SIZEMORE:  So way back in time would



        21    that have been the location of the wall for the



        22    proposed parking structure that was --



        23              MR. WILSON:  Yes.  Yes.  The town had



        24    approved a setback for a parking structure.  And I



        25    don't know if Tom ever did forward that building on
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         1    to you.  I could forward it to you if you want to



         2    see it.  That was done under the town council's



         3    authority, as you know.  A massive structure that



         4    would have been -- again, it would have still been



         5    40 feet off the highway, but only five feet setback



         6    from the rock wall.



         7              MR. SIZEMORE:  So I just want to clarify.



         8              MR. WILSON:  Exactly the same.  Much



         9    smaller building --



        10              MR. SIZEMORE:  Towards the proposed



        11    building or exactly at the same point --



        12              MR. WILSON:  Yep.



        13              MR. SIZEMORE:  -- that the wall of the



        14    parking structure would have been?



        15              MR. WILSON:  The parking structure was



        16    much taller.  Burke had designed it.  It was



        17    beautiful.  Burke had designed it, but it was much



        18    taller and the masking was huge because it extended



        19    all the way across the front.  This development



        20    steps up one level and then tiers back and then



        21    steps up again so as not to have a big, stark wall



        22    but a cascading development, and I feel like it's



        23    much more subdued.  But, yes, same exact location



        24    as that.



        25              MR. SIZEMORE:  Okay.  I'm trying to think
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         1    if I have any other items I need clarified.



         2              MR. WILSON:  And I apologize, I didn't



         3    know that I needed to come and review all of that.



         4    I would have had it in front of me.



         5              MR. SIZEMORE:  No problem.  No, I don't



         6    think I have any other questions for you.  Thank



         7    you for your presentation.



         8              MR. WILSON:  Thank you, sir.



         9              MR. SIZEMORE:  And town representative



        10    Tom, do you have any items that you need to bring



        11    up in regards to this variance application?



        12              MR. DANSIE:  No.  Thank you,



        13    Mr. Sizemore, we don't have anything additional



        14    unless you have clarifying questions from staff.



        15              MR. SIZEMORE:  I want to make a couple of



        16    clarifications.  It was never my intent as the



        17    administrative hearing officer in the previous



        18    variance application to approve anything beyond the



        19    parking lot, so any other uses, land uses that may



        20    have happened in the meantime, it was never my



        21    intent that any other building, structures, uses



        22    were authorized by the variance.  The variance only



        23    applied to the parking lot.  So I just want to make



        24    the record show that, that that was my intent as



        25    the administrative hearing officer.
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         1              This is a public hearing and seeing that



         2    we have no other clarifications from the town, I



         3    would open it up for any comments from the public.



         4    Again, we will follow the same procedure.  Anybody



         5    here physically present who would like to make a



         6    comment about this proposed variance application?



         7    Please state your name for the record.



         8              MR. RIOUX:  My name is Eric Rioux and I'm



         9    a resident here in town.  And I guess my concern



        10    was I always knew of that area as strictly a



        11    parking lot and now it seems like the use has been



        12    changing with various buildings on it and that it



        13    would fall under the required setbacks for



        14    commercial -- as a commercial lot.  And so as a



        15    parking lot, I don't see it.  That's what I



        16    thought, too, was that that's what that variance



        17    was granted for and not for these structures that



        18    are going on there.



        19              So it just seems that the use of the land



        20    is not in conjunction with what the variance was



        21    granted for and that this new variance I would



        22    think would be under that same commercial variance



        23    that the town has.



        24              MR. SIZEMORE:  Thank you.  I would just



        25    clarify that under the provisions of the town code
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         1    and the procedures that are laid out, this proposed



         2    use of the property still has to go through a



         3    design/development review process with the planning



         4    commission.  The variance deals only with the



         5    allowed setbacks, not the design of the structure



         6    and other aspects of the proposed uses.



         7              I'd also note that the property is



         8    located in the Village Commercial Zone and that the



         9    uses proposed, and, Tom, you can help me if I'm



        10    going off base here, but the proposed uses fall



        11    within the list of allowable uses in the Village



        12    Commercial Zone, so just to clarify that.



        13              And, again, this process needs to, again,



        14    go back to the planning commission and go through



        15    the design/development review.



        16              Any other comments from individuals here



        17    present?



        18              Seeing none here, I will determine if



        19    there are any people on Zoom who would like to make



        20    a comment.



        21              It appears that nobody is wanting to make



        22    a comment from the Zoom participants.



        23              As is the case in all variance



        24    applications, I don't render a decision here this



        25    afternoon.  I take them under advisement, the
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         1    information I've received, and, again, will write



         2    up my analysis of what I've heard and render a



         3    decision in writing to the town, again, in a short



         4    period of time within days.



         5              Is there anyone else who needs to make an



         6    applicable comment or raise any concerns about this



         7    variance application?



         8              All right.  Seeing none, thank you for



         9    being here this afternoon.



        10              And, Mr. Wilson, I will attempt to get



        11    all of this put together and have some decisions in



        12    a short period of time.



        13              MR. WILSON:  Thanks so much.



        14              MR. SIZEMORE:  Thank you.  And thank you



        15    to the town staff for your work to make this work



        16    both remotely and here in person.  And to our court



        17    reporter, thank you very much for your efforts here



        18    this afternoon.  And I will adjourn this public



        19    hearing.  Thank you.



        20              MR. WILSON:  Thank you.



        21              (Whereupon the taking of this



        22    meeting/public hearing was concluded at 1:35 p.m.)



        23                           * * *
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