DEVELOPMENT AGREEMENT
This Development Agreement (“Agreement”) is entered into this ____ day of ______________2022 by and between the City of Payson, a Utah Municipal Corporation, hereinafter referred to as (“City”), and Elm Hollow Group, LLC, a limited liability company, hereinafter referred to as (“Developer”).  The Developer is the owner of the property contained in the “Elm Hollow Subdivision, Plat A”, hereinafter referred to as the (“Project”).  The City and Developer are at times herein collectively referred to in this Agreement as the ("Parties").
RECITALS
A. Payson City, acting pursuant to its authority under Utah Code Annotated 10-9a-102 (2) et seq., as amended and in furtherance of its land use policies, goals, objectives, ordinances, resolutions, and regulations, has made certain determinations with respect to the development and, in exercise of its legislative discretion, has elected to enter into this Agreement.
B. Developer is the owner of certain real property located in Payson, Utah and desires to develop the Developer's property and is willing to design and construct the project in a manner that is in harmony with and intended to promote the long range policies, goals, and objectives of the Payson City General Plan, zoning, and land use and development regulations in order to receive the benefit of vesting for certain uses under the terms of this Agreement as more fully set forth herein.
C. The Elm Hollow Subdivision, Plat A is an infill project located between 500 and 600 West on 100 North, Payson, Utah and encompasses Utah County Parcel Numbers 08:087:0027, 08:087:0028, and 08:027:0029 herein also known as the "Project Property", with the legal description being contained in Exhibit "A" attached hereto and incorporated herein by this reference.
D. Parties acknowledge that the Project is as shown on the approved Final Plat of the Elm Hollow Subdivision, Plat A, and subject to the terms and conditions associated with the overlay zoning designation and subdivision approval; including completion of certain on-site and off-site improvements, except as may be noted herein.
E. Developer requested and Payson City Council approved use of the RMO-1, Two-Family Residential Overlay for the Project Property and subdivision approval in accordance with the Payson City Code. The terms and conditions of the approvals are implemented through this Agreement.
F. Developer has prepared and presented to the City land use applications for 12 residential units: four single-family detached dwellings, three of which already exist and four twin home structures in the R-2-7.5, Residential Zone, with open space and project amenities herein referred to as the "Project" or the "Project Property". The application package was submitted and reviewed by the City pursuant to the requirements of the Payson City Code and related protocols and policies and other applicable zoning, engineering, fire safety and building requirements. The resulting approved subdivision plat is referred to herein as the "Final Plat" referencing the above mentioned Elm Hollow Subdivision, Plat A and the approved site construction plans and associated studies and plans are referred to herein as the "Plans and Specifications".
G. Developer and City desire to allow the Developer to make improvements to the Project Property and develop the Project in accordance with the Final Plat and the Plans and Specifications.
H. The Payson City Council has authorized the negotiation and adoption of a development agreement that advances the public policies, goals, and objectives of the Payson City General Plan, in a manner that preserves and maintains the atmosphere desired by the citizens of Payson, Utah. Moreover, the Developer has voluntarily agreed to the terms of this Agreement and hereby acknowledges the obligations to complete the Project in a manner consistent with the approval of the City Council and the applicable adopted plans and the regulations of the Payson City Code.

I.	Consistent with the foregoing authorization and the provisions of Utah State law, the City's governing body has authorized execution of this Agreement by Resolution No. _________________, a copy of which is attached to this Agreement as Exhibit "B".
AGREEMENT
Now, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, it is agreed as follows:
I. Recitals. The recitals set forth above are incorporated herein by this reference.
II. Exhibits. The Exhibits and attachments are intended to be included as if in the body of this Agreement and regulated as such:
Exhibit "A" - Legal Description of "Project" Property
Exhibit "B" - Adopting Resolution
Exhibit "C" - Phasing Plan: Infrastructure, Roadways, and Improvements
Exhibit "D" - Project Amenities, Fencing, and Landscaping
Exhibit "E" - Residential Design Elements
III.	Developer Obligations.
A. Completion of the Project. Developer agrees to construct and complete the Project in accordance with the Preliminary Plan, Final Plat, and the Plans and Specifications (collectively, the "Work") and dedicate to the City all public roads, public utility easements, and other applicable public infrastructure associated with the Project, to the extent such roads, easements, and other public infrastructure are located within the boundaries of the City and are to be operated by the City.
B. Project Conditions. The Payson City Council granted approval for use of the RMO-1, Two-Family Residential Overlay and approval of the Preliminary Plan and Final Plat on January 6, 2021, contingent upon the satisfaction of certain conditions. Developer hereby agrees to satisfy all conditions imposed by the Payson City Council in conjunction with the Overlay approval and the Preliminary Plan and Final Plat approval as such conditions pertain or relate to the Project.
C. Certificate of Occupancy. All infrastructure, roadways, driveways, landscaping, and improvements must be completed by Developer, and inspected and approved by City prior to the issuance of any Certificate of Occupancy. Refer to Exhibit "C". Landscaping and fencing shall be completed in accordance with Exhibit "D" Project Amenities, Fencing, and Landscaping plan and shall be installed prior to the issuance of a Certificate of Occupancy for the corresponding phase. Refer to Exhibit “C” for phasing of the subdivision. Project amenities will be provided in accordance with the amenity schedule herein. Any undeveloped portions of the property must be maintained consistent with the provisions of Chapter 13.44, City Beautification of Title 13, Zoning Ordinance.
D. Subdivision Improvements. Any development within the boundaries of the Elm Hollow Subdivision, Plat A prompts the installation of public and private improvements for all lots within the

subdivision, including extension of utilities and roadway improvements. The Project must comply with all related Payson City plans, ordinances, codes and the Work completed in compliance with the adopted standards and specifications, with the exception of an alternate street cross-section for the private roads approved by the City.
All improvements outside of the public right-of-way will be installed by the Developer, owned in common, and maintained by the Home Owner's Association. Private improvements include, but are not limited to underground utilities, internal roadways, streetlights, turnaround areas, visitor parking areas, pedestrian walkways, perimeter fencing, common area landscaping, and project amenities. Access to electrical facilities and meters must be provided for inspection and maintenance by Payson Power personnel. Developer, subsequently the Home Owner's Association, shall coordinate with Payson Fire Department to complete inspections of on-site fire protection devices.
E. Final Approval Items. Developer must obtain in a timely manner and show proof of satisfaction of all requirements of the Project, including but not limited to the following: the proper transfer of sufficient water rights to City; payment of performance guarantees; payment of property taxes; payment of electrical materials and labor; payment of public works testing and inspection fees; and complete a pre-construction meeting prior to the commencement of any construction on the site.
F. Project Density and Lot Arrangement. Elm Hollow Subdivision, Plat A is a Planned Residential Community located in the R-2-7.5, Residential Zone. The Project was approved in accordance with Title 13, Zoning Ordinance of the Payson City Code and by legislative action the use of the RMO-1, Two-Family Residential Overlay. Developer shall be entitled to the project density and lot arrangement of 12 residential units: four single-family dwellings and four twin home structures. The Project shall be consistent with the approvals granted by the Payson City Council and in accordance with the land use and development ordinances adopted and in effect at the time of the signing of this Agreement, together with the "Work" and the "Plans and Specifications" for the Project.
G. Circulation, Access, and Parking. Developer agrees to provide and maintain the following:
i. Sidewalks, parking areas, roadways, turn-around areas, and driveways related to the Project and shall be designed and maintained, including snow removal, to provide unobstructed access to the parking areas and structures by residents, service providers, and public safety personnel and apparatus.
ii. Temporary construction access must satisfy the requirements of the Payson Fire Department.
iii. Residential off-street parking shall be installed and maintained as follows:
1.		Each residential unit shall have a two-car garage measuring no less than 20' x 20'. Garages 
must be maintained as off-street parking space and shall not be used or converted in a manner that will eliminate covered off-street parking.

2. To maintain public safety access and not obstruct the internal roadway/fire lane, sufficient space must be provided such that vehicles parking in the driveway shall not extend over the end of the driveway into any portion of the internal roadway.
iv. Developer hereby acknowledges the private roads also serve as fire lanes and sufficient off-street visitor parking shall be provided and signed to indicate visitor-parking areas are for the use of guests only. To maintain safety on the Project Property these parking stalls cannot be reserved for any other purpose or leased/rented by owners/residents of the Project.
v. Parking and storage of recreational vehicles, motorhomes, campers, boats, trailers, and other similar apparatus is prohibited in the Project or on Project Property. The Home Owner's Association shall restrict and enforce any parking or storage of these types of vehicles within or adjacent to the Project.
I.	Project Amenities, Fencing, and Landscaping. Developer made various commitments to the Payson City Council to obtain approval of the land use applications. As a condition of the Payson City Council's legislative approval, Developer shall complete the installation of Project Amenities, Fencing, and Landscaping as follows:
i. Install and maintain pedestrian walkways throughout the common area including concrete for portions crossing alleys or private roads. The location of the amenities are indicated as attached hereto as Exhibit "D". Improvements shall be completed in accordance with the Plans and Specifications.
ii. Install and maintain a vinyl or wood fence along the north, east and west property lines. The fencing shall be consistent with the attached hereto as Exhibit "D".
iii. Install and maintain landscaping required by and consistent with the approved landscaping plan, attached hereto as Exhibit "D".
iv. Perimeter fencing must be completed in accordance with Exhibit "D" Project Amenities, Fencing, and Landscaping.
v. Landscaping and project amenities shall be installed consistent with the Landscaping and Amenity Plan attached hereto as Exhibit "D". The landscaping of the respective phase shall be completed prior to the issuance of a Certificate of Occupancy for any unit within the phase. Developer shall refer to city ordinance for winter landscaping.
vi. Fences, sheds, and other appurtenances cannot be located within the common area of the Project, with the exception of the boundary fence.  
J. Residential Design Elements. The Elm Hollow Subdivision, Plat A is an infill project in an existing residential neighborhood and specific requirements related to building placement, exterior design, building height, and landscaping were imposed to reduce, to the extent possible, any detrimental impacts on existing uses and to enhance the overall neighborhood. The Project consists of 12 residential units: 4 single-family dwellings, three of which already exist and 4 twin home structures and must be constructed as follows:
i. Exterior design and materials must be consistent with the Exterior Elevations attached hereto as Exhibit "E" and satisfy the Design Standards of a Planned Residential Community. (Refer to  Zoning Ordinance). The exterior materials shall be hard surface materials, including brick, stucco, stone, and cementitious siding. Natural wood may be used to enhance architectural features. Vinyl and aluminum siding is not allowed.
ii. Each unit shall have a minimum square feet of finished area above grade as shown on the recorded plat. The maximum total finished area allowed for each unit, excluding the garage, shall be 4,500 square feet

iii. Each unit shall have a two-car garage measuring no less than 20' x 20'.

K. Recordation of Project Declaration. Elm Hollow Subdivision, Plat A is a Planned Residential Community containing private roads with restricted use and parking, private utilities, prohibited recreational vehicle parking, and other conditions unique to private Planned Residential Communities requiring on-going enforcement, maintenance, and funding by the Community pursuant to the established Conditions, Covenants, and Restrictions recorded against the Project Property. Prior to the Developer's conveyance of any Lot in the Project, Developer shall cause to be recorded against the Project Property an initial Declaration of Covenants, Conditions and Restrictions (the "Project Declaration"). At a minimum, the Project Declaration shall:	Comment by Jill Spencer: Has the applicant submitted the project CC&R's and HOA documents? These will need to be recorded with the plat and DA.
i. Provide for the creation of a Home Owner's Association (HOA) as a governing entity for the future governance of the Project Property. The Home Owner's Association shall be responsible to govern, enforce, and maintain all Project Property pursuant to the Conditions, Covenants, and Restrictions.
ii. Instruct the HOA on the responsibilities to maintain the areas of common interest within the Project and with the requisite authority to assess the homeowners' maintenance fees and to enforce the requirements of the Project Declaration.
iii. Outline the areas of common interests, including private improvements, including, but not limited to underground utilities, internal roadways, streetlights, turn-around areas, parking areas, snow removal, pedestrian walkways, perimeter fencing, common area landscaping, and project amenities.
iv. Provide suitable enforcement measures for any violations of the CC&R's regarding on-street parking and other obstructions to public safety access.
Developer and Project Property owners, on a continuing basis, shall prepare, record, and maintain project Conditions, Covenants, and Restrictions, i.e. CC&R's, to protect, preserve, and enhance the public safety and property values in the project.
L. Grading and Slope Stabilization. Improvements on the lots must be completed in a manner that controls runoff from impervious cover and slopes steeper than 2:1 must be properly retained. Retaining walls, berms, anchors, and other slope stabilization techniques must be properly designs, and possibly engineered. A grading and stabilization plan will need to be prepared that addresses lot-to-lot drainage, imported fill and compaction, and other slope stabilization methods. Stabilization methods must be properly designed and approved by Payson City prior to installation.
M. Conveyance or Dedication of Required Easements. Prior to the construction of a particular public utility facility, Developer shall convey or dedicate or cause to be conveyed and dedicated to the applicable public entity or other applicable public utility provider, at no cost, such required utility easements on or across the Project Property as are necessary to facilitate the extension of those required utility services to be constructed to and throughout the Project and as are shown on the Plans and Specifications.
N. Assurance for Completion of Improvements. Developer agrees to provide a performance guarantee for all infrastructure improvements that will be dedicated to Payson City, required landscaping and project amenities. The performance guarantee shall be equal to one hundred ten (110) percent of the approved engineer's cost estimate and in cash or in the form of an irrevocable letter of credit. Developer

will also submit, in cash, an amount consistent with the Payson City Fee Resolution that will be used to complete public works inspections and testing requirements.
IV.	Vested Rights and Reserved Legislative Powers.
A. Vested Rights. Developer shall have the vested right to develop and construct the Project in accordance with the R-2-7.5 residential zoning designation as outlined in the Zoning Ordinance adopted July 19, 2017, the overlay approval, the Final Plat, and the Plans and Specifications, subject to compliance with the terms and conditions of this Agreement and the other applicable ordinances and regulations of the City.
B. Reserved Legislative Powers. Developer acknowledges that the City is restricted in its authority to limit its police power by contract and that the limitations, reservations and exceptions set forth herein are intended to reserve to the City all of its police power that cannot be so limited. Notwithstanding the retained power of the City to enact such legislation under the police powers, such legislation shall only be applied to modify the vested rights of Developer with respect to use under the zoning designations as referenced in Section IV (A) above under the terms of this Agreement based upon the policies, facts and circumstances meeting the compelling, countervailing public interest exception to the vested rights doctrine in the State of Utah. Any such proposed change affecting the vested rights of the Project shall be of general application to all development activity in the County; and, unless in good faith the City declares an emergency, Developer shall be entitled to prior written notice and an opportunity to be heard with respect to the proposed change and its applicability to the Project under the compelling, countervailing public interest exception to the vested rights doctrine.
V.	Term. This Agreement shall be effective as of the date of execution, and upon recordation, shall run with the land, and shall continue in full force and effect until all obligations hereunder have been fully performed and all rights hereunder fully exercised.
VI.	General Provisions.
A.	Notices. All notices, filings, consents, approvals, and other communication provided for herein or given in connection herewith shall be validly given, filed, made, delivered or served if in writing and delivered personally, by nationally recognized overnight courier, or sent by registered or certified U.S. Postal Service mail, return receipt requested, postage prepaid to:
If to City:
The City of Payson
[bookmark: _GoBack]439 W. Utah Avenue
Payson, Utah 84651
Attention: City Recorder
If to Developer:
Elm Hollow Group, LLC 
ADDRESS	Comment by Michael Bryant: Complete this section
 
Attn: ?
alternatively, to such other addresses as either party may from time to time designate in writing and deliver in like manner. Any such change of address shall be given at least ten (10) days before the date on which the change is to become effective.

B. Mailing Effective. Notices given by mail shall be deemed delivered seventy-two (72) hours following deposit with the U.S. Postal Service in the manner set forth above. Notices that are hand-delivered or delivered by nationally recognized overnight courier shall be deemed delivered upon receipt.
C. Waiver. No delay in exercising any right or remedy shall constitute a waiver thereof. No waiver by the parties of the breach of any provision of this Agreement shall be construed as a waiver of any preceding or succeeding breach by the same of any other provision of this Agreement.
D. Meet and Confer regarding Development Application Denials. The City and Developer shall meet within fifteen (15) business days of any recommendation for denial by the City staff to resolve the issues specified in the recommendation for denial of a development application.
E. Headings. The descriptive headings of the paragraphs of this Agreement are inserted for convenience only, and shall not control or affect the meaning or construction of any provision this Agreement.
F. Authority. The parties to this Agreement represent to each other that they have full power and authority to enter into this Agreement, and that all necessary actions have been taken to give full force and effect to this Agreement. Developer represents and warrants that each party is fully formed and validly existing under the laws of the State of Utah, and that each party is duly qualified to do business in the State of Utah and each is in good standing under applicable state laws. The Developer and the City warrant to each other that the individuals executing this Agreement on behalf of their respective parties are authorized and empowered to bind the parties on whose behalf each individual is signing.
G. Entire Agreement. This Agreement, including exhibits, constitutes the entire Agreement between the parties.
H. Amendment of this Agreement. This Agreement may be amended in whole or in part with respect to all or any portion of the Property by the mutual written consent of the parties to this Agreement or by their successors in interest or assigns. Any such amendment of this Agreement shall be recorded in the official records of the Utah County Recorder's Office.
I. Severability. If any of the provisions of this Agreement are declared void or unenforceable, such provision shall be severed from this Agreement, which shall otherwise remain in full force and effect, provided that the fundamental purpose of this Agreement and the Developer's ability to complete the Project is not defeated by such severance.
J. Governing Law. The laws of the State of Utah shall govern the interpretation and enforcement of the Agreement. The parties shall agree that the venue for any action commenced in connection with this Agreement shall be proper only in a court of competent jurisdiction located in Utah County, Utah, and the Parties hereby waive any right to object to such venue.
K. Remedies. If any party to this Agreement breaches any provision of this Agreement, the non-defaulting party shall be entitled to all remedies available at both law and in equity.
L. Attorney's Fee and Costs. If any party brings legal action either because of a breach of the Agreement or to enforce a provision of the Agreement, the prevailing party shall be entitled to reasonable attorney's fees and court costs.
M. Binding Effect. The benefits and burdens of this Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective heirs, legal representatives, successors in interest and assigns.
N. Assignment. The rights of the Developer under this Agreement may not be transferred or assigned, in whole or in part except by written approval of the City. Developer shall give notice to the City of any proposed or requested assignment at least 30 days prior to the effective date of the assignment. City shall not unreasonably withhold   
consent to assignment. The provisions of this paragraph shall not prohibit the granting of any security interests for financing the acquisition and development of the Project, subject to the Developer complying with applicable law and the requirements of this Agreement. The provisions of this paragraph shall also not prohibit Developer's sale of completed subdivision Lots within the Project.

O. Third Parties. There are no third-party beneficiaries to this Agreement, and no person or entity not a party hereto shall have any right or cause of action hereunder.

P. No Agency Created. Nothing contained in the Agreement shall create any partnership, joint venture, or agency relationship between the parties.


[Signatures on following pages]










































Dated this _____ day of _______________, 2021.



__________________________________________
NAME	Comment by Jill Spencer: Update the signature pages. At present, the project includes three separate parcels, owned by three different entities: RKRK LLC, R-2 LLC, and Rusty Schramm. All three will need to sign the document (and the plat) unless the ownership is combined before the information is recorded.


STATE OF UTAH	)
			: ss
COUNTY OF UTAH	) 

On this _____ day of _______________, 2022, personally appeared before me, a Notary Public in and for the State of Utah, _____________________, whose identity is personally known to me or proved to me on the basis of satisfactory evidence to be the person, whose name is subscribed to this instrument, and acknowledged that he is the same.
 



__________________________________________ 
NOTARY PUBLIC 




Dated this _____ day of _______________, 2021. 



_________________________________________
WILLIAM R. WRIGHT, MAYOR

Attest:


						
KIM E. HOLINDRAKE, CITY RECORDER 






































Exhibit "A" - Legal Description of "Project" Property
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Exhibit "B" - Adopting Resolution































Exhibit "C" - Phasing Plan: Infrastructure, Roadways, and Improvements
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Exhibit "D" - Project Amenities, Fencing, and Landscaping
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Exhibit "E" - Residential Design Elements
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image1.png
Boundary Description

BEGINNING AT A POINT NORTH 89'40'57" EAST ALONG SECTION LINE 2200.44'FEET AND NORTH 1233.77 FEET FROM
THE SOUTHWEST CORNER OF SECTION 8, TOWNSHIP 9 SOUTH, RANGE 2 EAST, SALT LAKE BASE AND MERIDIAN; (SAID
POINT OF BEGINNING AT A POINT THAT IS 326.00 FEET EAST FROM THE SOUTHWEST CORNER OF BLOCK BETWEEN
600 AND 500 WEST STREETS AND 100 AND 200 NORTH STREETS (FOUND ON BLOCK 2, PLAT ‘N’ PAYSON CITY
BLOCK MAP)(BASIS OF BEARING IS 100 NORTH STREET ON SAID BLOCK USING THE BACK OF SIDEWALK AS NORTH 89°
42" 35" WEST); THENCE ALONG THE EXISTING SIDEWALK NORTH 89'42'35" WEST 63.86 FEET; THENCE ALONG A
FENCE LINE AND FENCE LINE EXTENDED THE FOLLOWING COURSES AND DISTANCES: NORTH 0°57'22" EAST 66.75
FEET; NORTH 0°11°01" EAST 56.20; NORTH 4°05°21" EAST 42.06 FEET; NORTH 1'50°07" EAST 74.31 FEET; NORTH
89°54'21" EAST 60.03 FEET; SOUTH 89" 08’ 43" EAST 62.55 FEET; SOUTH 89" 40’ 37" EAST 145.46 FEET; SOUTH
00" 33’ 07" WEST 238.96 FEET; THENCE ALONG THE BACK OF AN EXISTING WALK THE FOLLOWING COURSES AND
DISTANCES: NORTH 89 40" 01" WEST 148.01 FEET; NORTH 89" 45" 18" WEST 60.54 FEET TO THE POINT OF
BEGINNING.

CONTAINING 64,783 SQ. FT. OR 1.4872 ACRES
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