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5/17/22, 11:00 AM State of Utah Mail - RE: The Utah Insurance Department is proposing a new title insurance rule and repealing another

Steve Gooch <sgooch@utah.gov>

RE: The Utah Insurance Department is proposing a new title insurance rule and repealing

another

Robin Moran - Real Advantage Title Insurance Agency <RMoran@realadvantageutah.com> Mon, May 16, 2022 at 6:25 PM

To: Steve Gooch <sgooch@utah.gov>

A refinance is much less work than a purchase. No wires to other title companies, no coordinating between the two.

| would suggest this fee be lower to accommodate that there is less time spent on a refinance.

Thank You!

To allow my team and | to give you the BEST service please send all emails that are not
of a personal nature to: TeamRobin@RealAdvantageUtah.com

Robin Moran

From: Steve Gooch <sgooch@utah.gov>

Sent: Monday, May 16, 2022 5:50 PM
To: Robin Moran - Real Advantage Title Insurance Agency <RMoran@RealAdvantageUtah.com>

Subject: The Utah Insurance Department is proposing a new title insurance rule and repealing another
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5/17/22, 11:00 AM State of Utah Mail - RE: The Utah Insurance Department is proposing a new title insurance rule and repealing another

The Utah Insurance Department is sending this message to you as a courtesy.

The Utah Insurance Department has filed two rulemaking actions related to title and escrow:

¢ R592-18, Cost of Doing the Escrow Business, new
¢ R592-15, Schedule of Minimum Charges for Escrow Services, repeal

R592-18 is a new rule that establishes a standard for determining compliance with 31A-19a-209(3)(a)(ii) regarding the cost of escrow
business. R592-15 is being repealed because it conflicts with the new rule.

You can see the text of the proposed amendments at https://insurance.utah.gov/consumer/legal-resources/rules and the links
below:

* R592-18, Cost of Doing the Escrow Business.
This is a new rule. Comments accepted until 07/01/2022. No hearing is scheduled. Earliest possible effective date is
07/08/2022.

e R592-15, Schedule of Minimum Charges for Escrow Services.
This is a repeal of an existing rule. Comments accepted until 07/01/2022. No hearing is scheduled. Earliest possible
effective date is 07/08/2022.

You are welcome to reply to this email with your comments. Thanks very much.

Steve Gooch, Public Information Officer

Utah Insurance Department

4315 S. 2700 W., Ste. 2300 | Taylorsville, UT 84129
801-957-9322 | sgooch@utah.gov

DO NOT SUBMIT confidential or personal information to the Department by email. Please use the secure website at https://forms.uid.utah.gov/fileUploads/, select the
appropriate Division and include the applicable Insurance Department file number in the file name when uploading.

The Utah Insurance Department cannot provide you with legal advice. The information contained in this correspondence is not and should not be considered legal advice.
If you need a legal opinion, please seek legal counsel.

Information in this message or its attachments may be confidential and is intended solely for use by person(s) identified above. The sender did not intend to waive
confidentiality by sending the message. If you are an unintended recipient, please notify the sender by replying and please delete the original message and copies.
Duplication, dissemination, or distribution of the message by unintended recipients is prohibited.
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5/17/22, 11:01 AM State of Utah Mail - Re: The Utah Insurance Department is proposing a new title insurance rule and repealing another

Steve Gooch <sgooch@utah.gov>

Re: The Utah Insurance Department is proposing a new title insurance rule and repealing another

Aimee Black <aimee@sutc.com> Tue, May 17, 2022 at 10:12 AM
To: Steve Gooch <sgooch@utah.gov>

R592-18, Cost of Doing the Escrow Business. The labor cost and liability associated with each escrow varies greatly. The liability for a $18,000.00 transaction will be vastly
different than that of a $15,000,000,000.00 and each property is different. While some will require a lot of time and have multiple and difficult requirements, other's will not have
any requirements and run very little risk. The cost should reflect this. While the requirements may show the same on certain properties, especially within the same subdivision,
the ease of getting the same information can very greatly due to external factors. For example, Signing Authority for a buyer or for a seller. It may be provided with the
contract(rarely), or the individual may be easy to reach and will quickly send over the required documentation upon the first request, while at other times for the same requirement,
the individuals are difficult to reach, won't return calls, don't have an email account, live out of town or even out of the country permanently or temporarily, don't have the required
documentation, have passed on, or involve prior owners of title who are no longer easily accessible or known to current owners or even in some cases still alive, or we could be
dealing with a foreign entity which requires a great deal more information and documentation and time investment on the part of the Title and Escrow company involved. I'm
curious to see how this will all be evened out under this proposal. Obviously the more cooperative individuals shouldn't be monetarily punished because of other properties that
have nothing to do with them, simply to even out costs. May | suggest a graduated scale based on sales price as a minimum and additional charges based on number of
requirements and leeway to account for individual difficulty? | also understand some will be better at the difficult tasks and be able to accomplish them quicker due to training and
personal skill set, but those with higher skills come at a higher cost, not to mention the extensive training involved with being able to do Title and Escrow well. it is not a job
anyone can do, let alone with only a month or two of training. It takes years to become proficient. | understand the difficulty you face in trying to set some standards in pricing
and limiting unfair inducements by way of reduced closing fees, but as the problem is complex, the answer will likely have to be as well. | appreciate you and your department
trying to level the playing field in this aspect and to create longevity for the Title Companies and security for the consumer. | will be watching the progress of this proposed
amendment closely. Thank you for your time and consideration.

Be aware! Call us immediately if you receive any communication containing WIRE TRANSFER INSTRUCTIONS. DO NOT RESPOND TO THE EMAIL.

SOUTHERN UTAH TITLE

Aimee Black Office: (435) 652-4802 | License: 226692

20 N. Main Suite 300, St. George, UT 84770 | Fax: (435) 634-4023 | www.sutc.com

On 5/16/2022 5:33 PM, Steve Gooch wrote:
The Utah Insurance Department is sending this message to you as a courtesy.
The Utah Insurance Department has filed two rulemaking actions related to title and escrow:

¢ R592-18, Cost of Doing the Escrow Business, new
¢ R592-15, Schedule of Minimum Charges for Escrow Services, repeal

R592-18 is a new rule that establishes a standard for determining compliance with 31A-19a-209(3)(a)(ii) regarding the cost of escrow business. R592-15 is being
repealed because it conflicts with the new rule.

You can see the text of the proposed amendments at https://insurance.utah.gov/consumer/legal-resources/rules and the links below:

* R592-18, Cost of Doing the Escrow Business.
This is a new rule. Comments accepted until 07/01/2022. No hearing is scheduled. Earliest possible effective date is 07/08/2022.
¢ R592-15, Schedule of Minimum Charges for Escrow Services.
This is a repeal of an existing rule. Comments accepted until 07/01/2022. No hearing is scheduled. Earliest possible effective date is 07/08/2022.

You are welcome to reply to this email with your comments. Thanks very much.
Steve Gooch, Public Information Officer

Utah Insurance Department

4315 S. 2700 W., Ste. 2300 | Taylorsville, UT 84129

801-957-9322 | sgooch@utah.gov

DO NOT SUBMIT confidential or personal information to the Department by email. Please use the secure website at https://forms.uid.utah.gov/fileUploads/, select the appropriate Division and include the applicable
Insurance Department file number in the file name when uploading.

The Utah Insurance Department cannot provide you with legal advice. The information contained in this correspondence is not and should not be considered legal advice. If you need a legal opinion, please seek
legal counsel.

Information in this message or its attachments may be confidential and is intended solely for use by person(s) identified above. The sender did not intend to waive confidentiality by sending the message. If you are
an unintended recipient, please notify the sender by replying and please delete the original message and copies. Duplication, dissemination, or distribution of the message by unintended recipients is prohibited.

Privacy Notice: This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
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5/19/22, 2:57 PM State of Utah Mail - Re: The Utah Insurance Department is proposing a new title insurance rule and repealing another

Steve Gooch <sgooch@utah.gov>

Re: The Utah Insurance Department is proposing a new title insurance rule and
repealing another

Michael Anderson <michael@steedtitle.com> Thu, May 19, 2022 at 2:27 PM
To: Steve Gooch <sgooch@utah.gov>

Hi Steve,

I just wanted to mention that the proposed rule R592-18 references 57-21-2 for the definition of what makes
up the escrow fee, but that statute appears to have nothing to do with escrow fees.

Also, are fees associated with refinance transactions excluded from this reporting?

Thanks,
Michael

From: Steve Gooch <sgooch@utah.gov>

Sent: Monday, May 16, 2022 5:32 PM

To: Michael Anderson <michael@steedtitle.com>

Subject: The Utah Insurance Department is proposing a new title insurance rule and repealing another

The Utah Insurance Department is sending this message to you as a courtesy.

The Utah Insurance Department has filed two rulemaking actions related to title and escrow:

¢ R592-18, Cost of Doing the Escrow Business, new
* R592-15, Schedule of Minimum Charges for Escrow Services, repeal

R592-18 is a new rule that establishes a standard for determining compliance with 31A-19a-209(3)(a)(ii) regarding the cost
of escrow business. R592-15 is being repealed because it conflicts with the new rule.

You can see the text of the proposed amendments at https://insurance.utah.gov/consumer/legal-resources/rules and the
links below:

* R592-18, Cost of Doing the Escrow Business.
This is a new rule. Comments accepted until 07/01/2022. No hearing is scheduled. Earliest possible effective date
is 07/08/2022.

¢ R592-15, Schedule of Minimum Charges for Escrow Services.
This is a repeal of an existing rule. Comments accepted until 07/01/2022. No hearing is scheduled. Earliest
possible effective date is 07/08/2022.

You are welcome to reply to this email with your comments. Thanks very much.
Steve Gooch, Public Information Officer

Utah Insurance Department

4315 S. 2700 W., Ste. 2300 | Taylorsville, UT 84129

801-957-9322 | sgooch@utah.gov

DO NOT SUBMIT confidential or personal information to the Department by email. Please use the secure website at https:/forms.uid.utah.gov/fileUploads/,
select the appropriate Division and include the applicable Insurance Department file number in the file name when uploading.

The Utah Insurance Department cannot provide you with legal advice. The information contained in this correspondence is not and should not be considered
legal advice. If you need a legal opinion, please seek legal counsel.
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5/19/22, 2:57 PM State of Utah Mail - Re: The Utah Insurance Department is proposing a new title insurance rule and repealing another

Information in this message or its attachments may be confidential and is intended solely for use by person(s) identified above. The sender did not intend to
waive confidentiality by sending the message. If you are an unintended recipient, please notify the sender by replying and please delete the original message
and copies. Duplication, dissemination, or distribution of the message by unintended recipients is prohibited.
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Dear Mr. Gooch,

| write to you about your proposed Rule R592-18 and R592-15, the minimum escrow fees that
can be charged by title and escrow agencies. | have been in the title insurance business in Utah
and in 40 other states and own Metro National Title, which just celebrated its 33rd year in
business in Utah and employs 115 people.

Currently, escrow fees must be sufficient to cover the cost of providing the service. HB31, lines
2435-2508, changes this rule to allow agencies to charge half of the average escrow fee charged
by agencies across the state. | have watched the industry change for over 50 years and if this
change is enacted, it will increase escrow fees in smaller counties, force title companies into
money-losing transactions, create unfair inducements, put title companies out of business, and
harm the real estate industry in the state of Utah.

First, some background about the title and escrow industry. Title and escrow agencies make
money from (1) title insurance fees and (2) escrow fees (sometimes called settlement fees or
closing fees). Title insurers file their fees with the Department of Insurance, so title and escrow
agencies must charge those fees and cannot compete. Consequently, title companies cannot
compete with each other by charging lower title insurance fees. They can compete by lowering
escrow fees. Over the years, | have found it incredible that we allow the escrow side of the
business to lose money year after year and be subsidized by the title insurance part of the
transaction. The current law on the books should prevent this, but it has not been enforced by
the Title and Escrow Commission.

In fact, the Title and Escrow Commission is making things worse. Title insurance rates have not
increased for many years. Just a few months ago, in the face of rising inflation, the Department
of Insurance made some title insurance underwriters LOWER their rates. This makes it
impossible for title and escrow agencies to increase salaries to keep up with inflation. Office
space is also becoming more expensive. It is becoming harder and harder for title and escrow
agencies to break even. This is a horrible time to put them in a position that they have to
perform settlement services at a loss, too.

The proposed new method for calculating the minimum escrow fee will unfairly result in
increased charges to consumers in Utah’s small counties. This is because in smaller communities
escrow charges are lower because of lower wages, office space, and costs generally. For
example, the prevailing charge in Logan is $75.00 per side (buyer and seller), but in Salt Lake it is
$400.00 or more per side. In fact, in the major counties, the actual cost to produce and conduct
the settlement is probably over $600.00 per side. Summit county costs are even higher due to
cost of employees, office space, and the size of the transactions. Under the proposed Rule, the
minimum fee is 50% of the average fee across the state, which will probably result in a big
increase in settlement fees in smaller communities. It is very hard for people to come up with
down payments and this will add to that hardship. The better way to calculate the rates would
be for there to be two different zones, smaller counties and the larger counties, this would be a
more fairway to calculate the rates for large and small counties.

On the other hand, the proposed Rules will create a “race to the bottom” for escrow fees in the
larger counties. Let’s say the average escrow fee in Year 1 is $400.00. That means a title and
escrow agency can charge as little as $200.00 for settlement services, regardless of how much it





costs to provide those services. As you know, there is a lack of inventory of homes for sale in the
state. Additionally, Utah has more title and escrow agencies per capita than anywhere else in
the nation (165+). As discussed above, title companies can only compete for price by lowering
escrow fees. In year 2, the average fee will be $200, or slightly more. In year 3, the average fee
will be $100, and so on. Title companies will have to use money from other parts of the business
to cover their costs of providing settlement services. For many years, the insurance policy of
Utah has been that inducements are inherently unfair and distort competition. That is what
would happen in this case. Many agencies will be forced out of business, decreasing competition
while simultaneously providing worse services to Utah citizens.

Fixed title insurance rates, increasing salaries and office space costs, fewer transactions, lots of
title companies all make it harder for title companies pay all their bills. These Rules would result
in these companies also decreasing their escrow fees below what it costs to provide them.
Unfortunately, | have observed over the years that some title companies will think they can take
from their Trust Account to cover their bills, believing they will pay it back as soon as the market
improves. However, they do not; defalcation occurs, and the escrow money is gone. Over the
years, underwriters have asked us to take over 5 agencies that have done this. In these
situations, it takes many months for the underwriters to make everyone whole. The burden on
the consumer is very straining and emotional. This loss of funds is absolutely devastating to a
community.

| hope you will take this into consideration before you enact these Rules. | would be more than
happy to discuss this matter with you at any time. | am requesting a hearing on this matter.

Respectfully
Rod

Rodney A Newman
President

Metro National Title

345 East Broadway

Salt lake City, Utah 84111
801-236-3823 Direct
801-573-9765 Cell
rod@metrotitle.com
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5/24/22, 4:20 PM State of Utah Mail - Opposition to Rule R592-18 and R592-15

Steve Gooch <sgooch@utah.gov>

Opposition to Rule R592-18 and R592-15

Cole Newman <cole@metrotitle.com> Tue, May 24, 2022 at 2:12 PM
To: "sgooch@utah.gov" <sgooch@utah.gov>

Dear Commissioner Gooch,

| write to you about your proposed Rule R592-18 and R592-15, the minimum escrow fees that can be charged by title and
escrow agencies. My family has owned Metro National Title since 1989. We have operated in Utah as well as 40 other
states, and currently employ over 115 people. We are one of the few locally owned title companies left in the state. By
passing this bill you will be hurting us and the other Utah owned and operated companies throughout Utah.

Currently, escrow fees must be sufficient to cover the cost of providing the service. HB31, lines 2435-2508, changes this
rule to allow agencies to charge half of the average escrow fee charged by agencies across the state. | have watched the
industry change over the last 15 years and if this change is enacted, it will increase escrow fees in smaller counties, force
titte companies into money-losing transactions, create unfair inducements, put titte companies out of business, and harm
the real estate industry in the state of Utah.

First, some background about the title and escrow industry. Title and escrow agencies make money from (1) title
insurance fees and (2) escrow fees (sometimes called settlement fees or closing fees). Title insurers file their fees with
the Department of Insurance, so title and escrow agencies must charge those fees and cannot compete. Consequently,
title companies cannot compete with each other by charging lower title insurance fees. They can compete by lowering
escrow fees. Over the years, | have found it incredible that we allow the escrow side of the business to lose money year
after year and be subsidized by the title insurance part of the transaction. The current law on the books should prevent
this, but it has not been enforced by the Title and Escrow Commission.

In fact, the Title and Escrow Commission is making things worse. Title insurance rates have not increased for many
years. Just a few months ago, in the face of rising inflation, the Department of Insurance made some title insurance
underwriters LOWER their rates. This makes it impossible for title and escrow agencies to increase salaries to keep up
with inflation. Office space is also becoming more expensive. It is becoming harder and harder for title and escrow
agencies to break even. This is a horrible time to put them in a position that they have to perform settlement services at a
loss, too.

The proposed new method for calculating the minimum escrow fee will unfairly result in increased charges to consumers
in Utah’s small counties. This is because in smaller communities escrow charges are lower because of lower wages,
office space, and costs generally. For example, the prevailing charge in Logan is $75.00 per side (buyer and seller), but in
Salt Lake it is $400.00 or more per side. In fact, in the major counties, the actual cost to produce and conduct the
settlement is probably over $600.00 per side. Summit county costs are even higher due to cost of employees, office
space, and the size of the transactions. Under the proposed Rule, the minimum fee is 50% of the average fee across the
state, which will probably result in a big increase in settlement fees in smaller communities. It is very hard for people to
come up with down payments and this will add to that hardship. The better way to calculate the rates would be for there to
be two different zones, smaller counties and the larger counties, this would be a more fairway to calculate the rates for
large and small counties.

On the other hand, the proposed Rules will create a “race to the bottom” for escrow fees in the larger counties. Let’s say
the average escrow fee in Year 1 is $400.00. That means a title and escrow agency can charge as little as $200.00 for
settlement services, regardless of how much it costs to provide those services. As you know, there is a lack of inventory
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5/24/22, 4:20 PM State of Utah Mail - Opposition to Rule R592-18 and R592-15

of homes for sale in the state. Additionally, Utah has more title and escrow agencies per capita than anywhere else in the
nation (165+). As discussed above, title companies can only compete for price by lowering escrow fees. In year 2, the
average fee will be $200, or slightly more. In year 3, the average fee will be $100, and so on. Title companies will have to
use money from other parts of the business to cover their costs of providing settlement services. For many years, the
insurance policy of Utah has been that inducements are inherently unfair and distort competition. That is what would
happen in this case. Many agencies will be forced out of business, decreasing competition while simultaneously providing
worse services to Utah citizens.

Fixed title insurance rates, increasing salaries and office space costs, fewer transactions, lots of title companies all make
it harder for title companies pay all their bills. These Rules would result in these companies also decreasing their escrow
fees below what it costs to provide them. Unfortunately, | have observed over the years that some title companies will
think they can take from their Trust Account to cover their bills, believing they will pay it back as soon as the market
improves. However, they do not; defalcation occurs, and the escrow money is gone. Over the years, underwriters have
asked us to take over 5 agencies that have done this. In these situations, it takes many months for the underwriters to
make everyone whole. The burden on the consumer is very straining and emotional. This loss of funds is absolutely
devastating to a community.

I hope you will take this into consideration before you enact these Rules. | would be more than happy to discuss this
matter with you at any time. | am requesting a hearing on this matter.

Respecitfully,

Cole Newman

Director of Escrow Operations
Metro National Title
cole@metrotitle.com

801-236-3838
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5/26/22, 8:51 AM State of Utah Mail - Letter from Metro National Title

Steve Gooch <sgooch@utah.gov>

Letter from Metro National Title

Steve Gooch <sgooch@utah.gov> Thu, May 26, 2022 at 8:50 AM
To: Jennifer Maloney <jennifer@bhhsutah.com>
Cc: Rod Newman <rod@metrotitle.com>

Hi Jennifer,

I'm not the commissioner — just the department's PIO — and Rod previously sent me this letter. However, I'll be sure to
add your email to the rule file as an industry comment. Thanks very much!

Steve Gooch, Public Information Officer

Utah Insurance Department

4315 S. 2700 W., Ste. 2300 | Taylorsville, UT 84129
801-957-9322 | sgooch@utah.gov

DO NOT SUBMIT confidential or personal information to the Department by email. Please use the secure website at https://forms.uid.utah.gov/fileUploads/,
select the appropriate Division and include the applicable Insurance Department file number in the file name when uploading.

The Utah Insurance Department cannot provide you with legal advice. The information contained in this correspondence is not and should not be considered
legal advice. If you need a legal opinion, please seek legal counsel.

Information in this message or its attachments may be confidential and is intended solely for use by person(s) identified above. The sender did not intend to
waive confidentiality by sending the message. If you are an unintended recipient, please notify the sender by replying and please delete the original message
and copies. Duplication, dissemination, or distribution of the message by unintended recipients is prohibited.

On Wed, May 25, 2022 at 5:30 PM Jennifer Maloney <jennifer@bhhsutah.com> wrote:

Commissioner Gooch,

On behalf of Rodney Newman, President of Metro National Title, please find the attached letter for you. Rod may be
contacted at 801-573-9765 or rod@metrotitle.com. Thank you!

Best,

Jennifer

Jennifer Maloney

Senior Executive Assistant

Berkshire Hathaway HomeServices Utah Properties
Ph: 435-647-8072

Email: Jennifer@bhhsutah.com

Website: www.BHHSutah.com
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5/26/22, 8:51 AM State of Utah Mail - Letter from Metro National Title

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended
recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any attachment is prohibited. If you

have received this e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your
system. Thank you for your cooperation.
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METRO NATIONAL TITLE

27 May 2022

Utah Department of Insurance
Title and Escrow Commission
4315 S 2700 West
Taylorsville, UT 84129

Re: Request for hearing regarding proposed R592-18
Comments opposing proposed 592-18

Dear Title and Escrow Commission:

| request a public hearing regarding proposed R592-18 pursuant to Utah Code § 63G-3-
302(2) and Utah Adm. Code R15-1.

First, a little about myself. | am a lawyer and | have practiced in the title and escrow
area since 1998. | have a master’s degree from the London School of Economics. | am
currently legal counsel for Metro National Title.

The Utah Rate Regulation Act seeks to ensure that a free market exists in the insurance
industry generally and the title and escrow industry in particular. Licensed entities are
entitled to fair competition and an opportunity to make a profit. These are important
policy goals. Proposed R592-18 undermines these goals.

The Administrative Rule Analysis for proposed R592-18 states that its purpose is to
establish a standard for determining compliance with Utah Code 8§ 31A-19a-
209(3)(a)(ii), which states:

(3) A title insurer, individual title insurance producer,
or agency title insurance producer may not file or use any
rate or other charge relating to the business of title
insurance, including rates or charges filed for escrow that
would cause the title insurance company, individual title
insurance producer, or agency title insurance producer to:

(a) operate at less than the cost of doing:

(i) the escrow business; or

For ease, this letter refers to title insurers, individual title insurance producers, and
agency title insurance producers as “licensed entities.” Thus, under subsection
(3)(a)(ii) licensed entities may not file or use a charge that would cause the entity to
lose money on its escrow business. See /id. To determine whether a licensed entity
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complies with this section, the Commission needs to know (1) the cost of doing the
escrow business and (2) the licensed entity’s charges.

“The cost of doing...the escrow business” cannot be determined by finding the state-
wide average escrow charge and dividing it by two. Nor is this a coherent way to
estimate it. Escrow charges do not equal escrow costs, even when they are averaged
across the state. Dividing the average by two presupposes that, on average, licensed
entities have a 100% profit margin on their escrow operations, but nothing supports
such a wild guess. A licensed entity could be losing money on its escrow operations—
the very situation that subsection (3)(a)(ii) prohibits—and still be above the floor
established by proposed R592-18. The calculation in proposed R592-18 is effectively a
refusal to “protect policyholders and the public from the adverse effects
of...inadequate...rates.” See Utah Code § 31A-19a-101(3)(a). Proposed R592-18 does
not do what the Commission is supposed to do under subjection (3)(a)(ii).

A state-wide average is also an inappropriate measure of the “cost of doing...the
escrow business” because costs vary widely across the state. Office space, employees,
and property values differ a great deal, particularly between rural and urban areas.
Based on our experience, an urban office’s escrow costs can easily be four times those
of a rural office. Escrow costs are also affected by the size of the licensed entity, with
larger licensed entities having higher escrow costs than smaller entities. Escrow costs
can also differ based on a licensed entity’s specialty and client base because some
types of transactions are more involved. Just as “when you have a hammer, every
problem looks like a nail,” when we look in the statistics toolbox, it is tempting to use
an average even when it is the wrong tool. An old statistics adage warns against using
an average when it isn't appropriate to do so: On average, humans have one testicle
each. Sometimes, the average misses the point entirely. Proposed R592-18 is one of
those times.

Even if average charges were related to average costs, proposed R592-18 enshrines
another misuse of the average by giving as much weight to the average escrow fees
charged by low cost, rural licensed entities that do a handful of transactions per year
as it does to entities that handle thousands of transactions. Thus, calculating the
escrow charge floor by calculating the state-wide average of the average charge of
each entity does not yield the average escrow charge for transactions across the state.
Even if this mathematical error were corrected, calculating average charges would still
not establish average costs.

Thus, proposed R592-18 does not allow the Commission to determine whether
subsection (3)(a)(ii) has been complied with. What proposed R592-18 tries to do is very
normal and common—replace a difficult question with an easier, related question. See
Daniel Kahneman, T7hinking, Fast and Slow (2011) at 12. In this case, it is not a
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reasonable substitution because it does not meet the policy considerations underlying
subsection (3)(a)(ii).

Indeed, in the 2022 legislative session, the legislature expressly rejected the
calculations in proposed R592-18. HB31 proposed changes to the statute that mirrored
proposed R592-18, but that language was rejected by the legislature and was removed
before a substitute bill was passed. The Commission should not adopt a rule that the
legislature rejected.

Further, we believe proposed R592-18 will increase escrow fees in smaller counties,
encourage unfair inducements, force title companies into money-losing transactions,
put title companies out of business, and harm the real estate industry in the state of
Utah.

As the Commission is aware, title and escrow agencies make money from (1) title
insurance premiums and (2) escrow fees (sometimes called settlement fees or closing
fees). Licensed entities must charge the title insurance premiums that have been filed
by underwriters with the Department of Insurance. Consequently, licensed entities
cannot compete on price by lowering title insurance premiums. They can compete
only by lowering escrow fees. Although subsection (3)(a)(ii) requires agencies to
charge an escrow fee that covers their costs, the Commission has not enforced this
rule, and so many companies have lost money year after year on the escrow side of by
subsidizing it with by title insurance income. This violates subsection (3)(a)(ii) and
creates risks in the industry that the Utah Rate Regulation Act seeks to overcome.

Meanwhile, licensed entities’ costs are increasing. Inflation is already at historic levels,
but Utah licensed agencies are experience even greater increases in salaries and office
space, even as the real estate industry cools. It is becoming harder and harder for title
and escrow agencies to break even. Recent decisions by the Commission are making
things even worse. Title insurance rates have not increased for many years, but a few
months ago, the Commission made some title insurance underwriters LOWER their
rates, despite serious inflation. Imposing a mechanism that lowers escrow fees, too,
will put many licensed entities in danger of failing.

Proposed R592-18's method for calculating the minimum escrow fee will unfairly
result in increased charges to consumers in Utah’s small counties. In smaller
communities the escrow charges actually charged are lower than higher population
areas because of lower wages, office space, and costs generally. For example, the
prevailing charge in Logan is $75.00 per side (buyer and seller), but in Salt Lake it is
$400.00 or more per side. (In fact, in the major counties, the actual cost to produce and
conduct the settlement is probably over $600.00 per side.) Summit county costs are
even higher due to cost of employees, office space, and the size of the transactions.
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Under proposed R592-18 the minimum fee will be 50% of the average fee across the
state, which will probably result in a big increase in settlement fees in smaller
communities. Given the other issues with proposed R592-18, there is no justification
for increasing fees in smaller communities.

On the other hand, in the larger counties, proposed R592-18 will create a race-to-the-
bottom for escrow fees. Let's say the average escrow fee in Year 1 is $400.00. That
means a licensed entity can charge as little as $200.00 for settlement services,
regardless of how much it costs to provide those services. As the real estate industry
cools, there will be fewer transactions. Utah has more title and escrow agencies per
capita than anywhere else in the nation (165+ agencies). As discussed above, licensed
entities can only compete for price by lowering escrow fees. This increasing
competition coupled with proposed R592-18's unjustified presumption that the cost of
doing escrow business is half the average charge will result in pressure to lower
escrow fees toward minimum allowed by proposed R592-18. Thus, in year 2, the
average fee will be $200, or perhaps slightly more. In year 3, the average fee will be
$100, and so on. To stay in business, licensed entities will have to violate subsection
(3)(a)(ii) by using money from other parts of the business (title insurance premiums) to
cover their escrow costs.

Escrow charges there are too low are an inducement to consumers of settlement
services. For many years, the insurance policy of Utah has been that inducements are
inherently unfair and distort competition. Proposed R592-18 will pressure licensed
entities to engage in offering this inducement. This further violates the policies we are
trying to achieve. To repeat: proposed R592-18 will not result in compliance with
subsection (3)(a)(ii), but in violation of that subsection. Many agencies will be forced
out of business, decreasing competition while simultaneously providing worse
services to Utah citizens.

Unfortunately, we have observed over the years that some title companies, when
faced with failure, will take money from their trust account to cover bills, believing
they will pay it back as soon as the market improves. However, they do not;
defalcation occurs, and the escrow money is gone. Over the years, underwriters have
asked us to take over 5 agencies that have done this. In these situations, it takes many
months for the underwriters to make everyone whole. The burden on the homeowner
is very straining and emotional. This loss of funds and trust is absolutely devastating
to a community.

Proposed R592-18 should not be adopted. Instead, the Commission should audit the
industry to set an evidence-based minimum escrow fee, as required by Utah Code
§ 31A-19a-209(3)(a)(ii).
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First American
Title Insurance Company

June 1, 2022

Title and Escrow Commission
Utah Insurance Department
4315 S 2700 W, Suite 2300
Taylorsville, UT 84129

Via email: sgooch@utah.gov

RE: First American Title Insurance Company’s Comments
Proposed Rule R592-18
Cost of Doing the Escrow Business

First American Title Insurance Company (“First American™) appreciates the opportunity to provide
comments to proposed rule R592-18 - Cost of Doing the Escrow Business. This letter serves as First American’s
comments to the proposed rule.

First American Title recommends modifying proposed Subsection R592-18-4(1) as follows:

R592-18-4. Calculating the Cost of Doing the Escrow Business Under Section 31A-19a
209(3) (a) (i)

(1)(a) A—+de—insurer;aAn agency title insurance producer, or an individual title insurance
producer who is not an employee of a title insurer or who is not designated by an agency title
insurance producer shall file with the commissioner, to be submitted with its annual report, a
eertiffed statement of the average residential escrow fee charged by the filer for residential
escrow transactions closed in this State for the prior calendar year.

(b) Not later than April 30 of each year, a title insurer shall file with the commissioner a
statement of the average residential escrow fee charged by the title insurer for escrow

transactions closed in this State for the prior calendar vear.

(c) The statement filed under Subsections (1)(a) or (1)(b) shall include separate escrow fees for

residential refinance and residential purchase transactions.

(bc) Submitting the eertified statement in Subsections (1)(a) or (1)(b) satisfies the requirement
of filing with the commissioner a schedule of escrow charges in Section 31A-19a-209.

A title insurer does not file the annual report as the requitement to file an annual report as contained in UAR
592-11 only applies to an agency title insurance producer and an individual title insurance producer who is not
employed by a title insurer or who has not been designated to an agency title insurance producer. As such, there
cannot now be a requirement for a title insurer to file an annual report where no such requirement exists. The
proposed rule should also be clarified such that the Commissioner only obtains the average escrow charge for
escrow transactions closed in the State of Utah. Title agents and title insurers may be licensed and have
operations outside the state of Utah. The requirement to report the average residential escrow fee should not
pertain to closings that occur outside the State of Utah.

The filing of a statement should be sufficient and there should not be a requirement that the statement
be certified as it’s not certain as to what is considered or may qualify as a certified statement. Title companies





must be honest in their filings and submissions to the commissioner but they should not be required to “certify”
the average residential escrow fee.

First American recommends deleting Subsection R-592-4-2(b) and modifying Subsection R592-18-4(5)
as follows:

(2)(a) The commissioner shall establish an industry average residential escrow fee for both

residential refinance transactions and residential purchase transactions by calculating the

average of the residential escrow fees submitted under Subsection (1).

(eb) The industry average residential escrow fee shall include the sum of the fees charged by a
filer for conducting escrow services on any transaction involving a dwelling as defined in
Section 57-21-2.

(dc) The industry average residential escrow fee shall exclude any pass-through cost incurred
incident to the escrow services or the issuance of the title insurance and separately charged to
the consumer.

(5)(a) Under Subsection 31A-19a-209(3)(a)(ii), the Title and Escrow Commission finds that
the cost of doing the escrow business is 50% of the industry average residential escrow fee for

the buyerside-and-thesellerside as calculated under Subsection (2).

(b) A title insurer, an agency title insurance producer and an individual title insurance producer
who is not an emplovee of a title insurer or who is not designated by an agency title insurance
producer cannot charge less than 50% of the industry average that is calculated under
Subsection (2) on a residential escrow transaction.

The proposed rule should be clarified so that the rule applies to all residential transactions. As currently drafted,
the rule would not apply to a residential refinance transaction. This change was added to the proposed language.
Additionally, the proposed language regarding the application of the rule for a buyer’s or sellet’s side is not clear
nor is it believed that that this reference is necessary. The proposed rule should clarify and directly state that
title companies would not be permitted to charge less than 50% of the industry average fee. Additionally, as it
is within the Title & Escrow Commission’s purview to establish rules, for clarification it should be their finding
that in accordance with Section 31A-19a-209(3)(a)(ii) that 50% of the industry average is the cost of doing
business as opposed to having a general statement that 50% of the industry average is the cost of doing business.

Respectfully submitted,

e T

Matthew B. Sager
Sr. Operations Counsel
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Utah Properties

June 6, 2022

Utah Insurance Department
Title and Escrow Commission
4315S 2700 West
Taylorsville, UT 84129

Re:  Opposition to Proposed Rule R592-18
Dear Title and Escrow Commission:

[ am the Chief Executive Officer and Owner of Berkshire Hathaway HomeServices
Utah Properties, a full-service real estate brokerage serving the State of Utah. The
brokerage, through a wholly owned subsidiary, is part of a joint venture business
known as Metro Title & Escrow, LLC (“MTE”). As a provider to title and escrow
services, | am writing to oppose proposed R592-18 and to suggest that the cost of
doing the escrow business be determined in a more comprehensive, fact-based
manner.

The purported purpose of proposed R592-18 is to establish a standard for
determining compliance with Utah Code Section 31A-19a-209(3)(a)(ii), which
generally provides that a title company cannot file or use any rate or other charge that
would cause the entity to operate its escrow business at less than the cost of doing
business. The standard that proposed R592-18 attempts to establish is the cost of
doing the escrow business, which would purportedly enable the Commission to
determine if a title insurer was offering escrow services at a level that was “below-
cost.” In other words, proposed R592-18 seeks to establish the minimum escrow fee
that can be charged by title and escrow agencies.

Stated simply, proposed R592-18 does not establish a meaningful standard for
determining if a title insurer is utilizing rates or charges that would cause it to operate
its escrow business at a below-cost level. Determining the cost of doing the escrow
business by taking a state-wide, industry average of residential escrow fees and then
reducing that average by fifty percent (50%) is an arbitrary and inappropriate
measure that fails to consider a variety of factors. These factors include the costs
associated with doing business in different markets across the state, the relative size
and capabilities of title insurers across the state, the complexity of transactions in
various parts of the state and the varying property values throughout the state.

The manner of calculating the minimum escrow fee under proposed R592-18 will
have disparate and negative consequences in Utah’s smaller and larger counties.
With regard to smaller counties in Utah, consumers will likely face increased charges

537 Main Street, Park City, UT 84060 « Phone: 435-649-7171 « bhhsutah.com
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under proposed R592-18. Escrow fees are typically less in smaller counties when
compared to larger counties. This is largely the result of smaller counties having
lower overall costs in terms of employees, owned/leased office space and operating
costs in general. Larger counties, with higher overall costs of doing business for title
and escrow companies, typically have higher escrow fees. Proposed R592-18 would
create a minimum escrow fee equal to half of the average of escrow fees across the
state, thereby likely increasing the charges to consumers in smaller communities as a
result of the increased costs of larger communities influencing the overall minimum
escrow fee. Proposed R592-18’s unintended increased cost and harm to consumers
in smaller communities should be avoided.

With respect to larger counties in Utah, we must note that title and escrow companies
generate revenue from (1) title insurance fees and (2) escrow fees. Title insurance
fees are filed with the Department of Insurance, and there is no competition among
title insurers on the basis of those fees. However, there is competition among title
and escrow companies in the form of lowering escrow fees. Thus, proposed R592-18
has the very real potential to create a race-to-the-bottom as companies compete on
escrow fees, regardless of how much it actually costs the company to provide escrow
services. If the average escrow fee in Year 1 is $400.00, the minimum escrow fee
under proposed R592-18 would be as little as $200.00. Industry factors such as a
cooling of the real estate market and increased competition for title and escrow
business will result in continued pressure to lower escrow fees to the minimum. This
will drive down the industry average escrow fee, and thus the minimum escrow fee
allowable, in Year 2 and subsequent years.

Title and escrow companies are subject to fixed title insurance rates, increasing
operating expenses associated with employees and office space, and increasing
competition. Proposed R592-18 would have the negative effect of subjecting
consumers in smaller counties to increased costs while causing providers in larger
counties to reduce escrow fees below what it costs to provide the service. Proposed
R592-18 should not be adopted. Instead, the Commission should audit the industry
to set an evidence-based minimum escrow fee, as required by Utah Code § 31A-19a-
209(3)(a)(ii)-

Sincerely,

dotloop verified
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Stephen C. Roney
CEO/Owner
Berkshire Hathaway HomeServices Utah Properties
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