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List of Supplemental Exhibits  

10. Satisfaction of Judgment – Case No. 219900380 (Latham) 

11. Settlement Agreement – Case No. 200401222 (Mitchell) 

12. Check Regarding First Payment – Case No. 210902208 (Champion) 

13. Email Regarding Satisfaction of Ogden Project 

14. $50,000 Bond Documentation 

15. Motion to Set Aside Judgment – Case No. 198100128 (Lambert) (See Exhibit 7) 
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Samuel C. Straight (7638) 
Austin C. Nate (17789) 
RAY QUINNEY & NEBEKER P.C. 
36 South State Street, Suite 1400 
P.O. Box 45385 
Salt Lake City, Utah  84145-0385 
Telephone:  (801) 532-1500 
Facsimile:  (801) 532-7543 
sstraight@rqn.com  
anate@rqn.com 
 
Attorneys for Defendants 

DRAPER JUSTICE COURT 
SALT LAKE COUNTY, STATE OF UTAH 

JOSEPH LAMBERT, 

Plaintiff, 

v. 

TREVOR PETER GOUGH and ASPIRE 
CIVIL CONSTRUCTION, LLC, 

Defendants. 

MOTION TO SET ASIDE SMALL 
CLAIMS JUDGMENT AND CONFIRM 

ARBITRATION AWARD 

 

Case No.:  198100128 

Judge Daniel F. Bertch 

 

 
Pursuant to Rule 10 of the Utah Rules of Small Claims Procedure and Rule 60(b) of the 

Utah Rules of Civil Procedure, Defendants Trevor Peter Gough and Aspire Civil Construction, 

LLC (“Aspire”) (collectively, “Defendants”), by and through their counsel of record, Ray 

Quinney & Nebeker P.C., hereby move this Court to set aside the small claims judgment (the 

“Judgment”) entered against them in this case and confirm the arbitration award issued in this 

case. 
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RELIEF REQUESTED AND GROUNDS THEREFOR 

 Defendants request that the Court set aside the Judgment entered against them on 

December 16, 2021.  On or around February 23, 2018, Aspire and Plaintiff Joseph Lambert 

(“Lambert”) entered into a Contract for Fiberglass Pool Install (the “Contract”).  As a result of 

alleged issues with the pool’s heater and circuit board and an alleged leak, Lambert initiated the 

instant case on December 16, 2019.  On January 26, 2021 and pursuant to the terms of the 

Contract, the Court submitted this case to arbitration.  The parties participated in arbitration on 

March 18, 2021, and the arbitrator issued his decision on March 20, 2021.  The arbitrator 

concluded that both parties had legitimate positions regarding the Contract, but ultimately 

awarded Lambert $1,112.00, with the parties to bear their own fees and costs (the “Award”).  A 

copy of the Award is attached hereto as Exhibit A.  Neither Lambert nor Defendants’ former 

counsel moved to confirm the Award.  On or around July 29, 2021, Defendants’ former counsel 

accepted a job with Clearfield City and abruptly withdrew as counsel in this case.  

 When neither party moved to confirm the Award nor made any filings with the Court 

post-arbitration, the Court dismissed this case on or around August 1, 2021.  Lambert 

subsequently moved to set aside the dismissal, and the Court reopened the case.  Lambert, 

however, made no mention of the result of the arbitration and failed to apprise the Court of the 

Award.  Instead, Lambert pursued the case as if the arbitration had not occurred.  Without 

knowledge of the Award, the Court entered the Judgment against Defendants on December 16, 

2021, in an amount far above that in the Award.  Importantly, as a result of Defendants’ prior 

counsel withdrawing, the case notifications were sent to an old address that Defendants have not 

used or occupied since approximately March of 2021.  Therefore, Defendants were neither 
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represented nor notified and did not appear at the small claims trial or any corresponding 

hearings.  Accordingly, Defendants respectfully request that the Court set aside the Judgment 

and confirm the Award. 

ARGUMENT 

 Rule 10 of the Utah Rules of Small Claims Procedure allows a court to set aside a default 

judgment.  Utah R. Sm. Cl. P. 10(a).  Similarly, Rule 60(b) of the Utah Rules of Civil Procedure 

permits a court to “relieve a party . . . from a judgment, order, or proceeding for . . . any other 

reason that justifies relief.”  Utah R. Civ. P. 60(b)(6).  Trial courts enjoy broad discretion in 

deciding whether to set aside a default judgment.  Lund v. Brown, 2000 UT 75, ¶ 9, 11 P.3d 277, 

279.  The Utah Supreme Court has explained that “a movant is entitled to have a default 

judgment set aside under 60(b) if (1) the motion is timely; (2) there is a basis for granting relief 

under one of the subsections of 60(b); and (3) the movant has alleged a meritorious defense.”  

Sewell v. Xpress Lube, 2013 UT 61, ¶ 27, 321 P.3d 1080, 1086 (quoting Menzies v. Galetka, 

2006 UT 81, ¶ 64, 150 P.3d 480). 

Here, although the Judgment is styled as a “small claims judgment,” it is necessarily a 

default judgment because it was entered as a result of Defendants’ failure to appear at the small 

claims trial.  Thus, because Defendants can satisfy each of the foregoing prongs to set aside a 

default judgment, the Court should set aside the Judgment and confirm the Award. 

 I. Defendants’ Motion Is Timely. 

Although the period for setting aside a default judgment is generally 15 days in small 

claims cases, a court may extend the time “for good cause if the motion is made in a reasonable 

time.”  Utah R. Sm. Cl. P. 10(b).  Rule 60(b) motions likewise must be brought “within a 
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reasonable time.”  Utah R. Civ. P. 60(c).  “Under rule 60(b), a reasonable time depends upon the 

facts of each case, considering such factors as the interest in finality, the reason for the delay, the 

practical ability of the litigant to learn earlier of the grounds relied upon, and prejudice to other 

parties.”  Menzies, 2006 UT 81, ¶ 65.  In general, a party will meet this standard by showing that 

he “acted diligently once the basis for relief became available, and that the delay in seeking relief 

did not cause undue hardship to the opposing party.”  Workman v. Nagle Const., Inc., 802 P.2d 

749, 752 (Utah Ct. App. 1990) (quoting J. Friedenthal, M. Kane & A. Miller, Civil Procedure § 

12.6 at 574 (1985)).   

Here, Defendants have brought this motion within a reasonable time under the 

circumstances of this case.  As noted above, Defendants’ prior attorney abruptly discontinued his 

practice when he accepted a job with Clearfield City and withdrew from this case.  Such 

withdrawal was nearly simultaneous with the Court dismissing this case.  Consequently, when 

the Court reinstated the case, all case notifications were sent to an address that Defendants no 

longer used or occupied, causing Defendants to be unaware as to the status of the case.  After 

being apprised of the Judgment, however, Defendants have acted diligently in engaging new 

counsel and bringing the present motion.  Furthermore, setting aside the Judgment and 

confirming the Award does not cause undue hardship to Lambert, nor does it cause him 

prejudice.  The Judgment was only entered in December, and it does not appear that Lambert has 

taken any steps regarding collection.  Accordingly, Defendants have brought this motion within a 

reasonable time such that they have met the first prong above. 
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II. There Is A Legitimate Basis For Granting Defendants Relief. 
 
 Rule 60(b)(1) allows for relief from a default judgment entered for “any other reason that 

justifies relief.”  Utah R. Civ. P. 60(b)(6).  That the parties participated in arbitration, and the 

arbitrator issued an award justifies setting aside the Judgment in this case.  “It is the policy of the 

law in Utah to interpret contracts in favor of arbitration, in keeping with [Utah’s] policy of 

encouraging extrajudicial resolution of disputes when the parties have agreed not to litigate.”  

Mariposa Exp., Inc. v. United Shipping Sols., LLC, 2013 UT App 28, ¶ 17, 295 P.3d 1173  

(citation omitted).  Utah’s public policy encouraging arbitration is embodied in Utah’s Uniform 

Arbitration Act, Utah Code § 78B-11-101 to 131, which “supports arbitration of both present and 

future disputes and reflects long-standing public policy favoring speedy and inexpensive 

methods of adjudicating disputes.”  Denison Mines (USA) Corp. v. KGL Assocs. Inc., 2016 UT 

App 171, ¶ 12, 381 P.3d 1167 (quoting Allred v. Educators Mutual Ins. Ass’n of Utah, 909 P.2d 

1263, 1265 (Utah 1996)).  

In this case, both parties participated in the arbitration, and the arbitrator issued the 

Award.  In light of the policies underlying arbitration, the Award should be respected and should 

constitute the judgment of this case.  Moreover, the Award represents a fair adjudication of the 

parties’ rights regarding the claims in this case because the arbitrator determined the Award after 

hearing arguments from both parties when both parties were represented by counsel.  Therefore, 

Defendants have legitimate grounds for relief under Rule 60(b)(6), and they have satisfied the 

second prong above. 
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 III. Defendants Have A Meritorious Defense. 

 “The assertion of a meritorious defense under rule 60(b) requires only a clear and specific 

proffer of a defense that, if proven, would preclude total or partial recovery by the claimant or 

counterclaimant.”  Sewell, 2013 UT 61, ¶ 33, 321 P.3d 1080 (emphasis added) (quoting Judson, 

2012 UT 6, ¶ 23, 270 P.3d 456).  Importantly, the “purpose of the meritorious defense rule is to 

prevent the necessity of judicial review of questions which, on the face of the pleadings, are 

frivolous.”  Lund, 2000 UT 75, ¶ 28, 11 P.3d 277 (internal quotation marks omitted). 

 Here, Defendants have a meritorious defense.  First, although Lambert incurred charges 

and costs in allegedly fixing the circuit board, the heater, and the pool leak, such charges and 

costs were unreasonable.  Defendants were actively trying to resolve the issue by contacting the 

necessary individuals, but that process took time.  The circuit board and the heater were also 

covered by the warranty such that Defendants would have repaired or replaced them at a much 

lower cost, and potentially no cost to Lambert.   In addition, Lambert replaced the heater with a 

more expensive heater than the one agreed to under the Contract.  And as the arbitrator 

explained, most of these issues arose in the middle of the winter at a time when Defendants had a 

scaled back crew and outdoor swimming is uncommon.  All of these considerations collectively 

establish a clear and specific defense that would, at least, partially preclude recovery by Lambert.  

In fact, when the arbitrator considered the foregoing circumstances, he determined that Lambert 

was entitled to only $1,112.00—well below the amount sought by Lambert—for the reasonable 

cost to rebuild the heater, circuit board, and leak detection. 
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 Defendants have established that they have a meritorious defense—a defense that was 

considered and accepted by the arbitrator.  Defendants have satisfied the third prong above, and 

the Court should therefore set aside the Judgment. 

 IV. The Court Should Confirm the Award. 

 The Utah Uniform Arbitration Act provides:  

After a party to an arbitration proceeding receives notice of an award in a matter 
not pending before a court, the party may petition the court for an order confirming 
the award. If the notice of award is in a matter pending before the court, the party 
may file a motion for an order confirming the award. The court shall issue a 
confirming order unless the award is modified or corrected pursuant to Section 
78B-11-121 or 78B-11-125 or is vacated pursuant to Section 78B-11-124. 
 

Utah Code Ann. § 78B-11-123 (emphasis added).  When a party to arbitration has not sought to 

vacate, modify, or correct an arbitration award, “the district court [is] required to grant the 

motion to confirm the arbitration award.”  Am. Home Sys., LLC v. Cambria Homeowners Ass’n, 

Inc., 2012 UT App 306, ¶ 7, 289 P.3d 619, 621 (emphasis added).   

 In this case, Lambert has never moved to vacate, modify, or correct the Award.  Instead, 

he merely pursued his claims as if the arbitrator never issued the Award.  Considering Utah’s 

policies in favor of resolving cases through arbitration when governed by binding arbitration 

provisions, the Award should have been submitted to this Court and confirmed.  Because 

Defendants have demonstrated that the Judgment should be set aside, the Court must now 

confirm the Award. 

CONCLUSION 

 Based on the foregoing arguments, Defendants respectfully request that the Court set 

aside the Judgment and confirm the Award.  
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 DATED this 22nd day of April, 2022. 

      RAY QUINNEY & NEBEKER P.C. 
 

     /s/  Austin C. Nate      
      Samuel C. Straight 
      Austin C. Nate 
      Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 22nd day of April, 2022, I caused a true and correct 

copy of the foregoing MOTION TO SET ASIDE SMALL CLAIMS JUDGMENT AND 

CONFIRM ARBITRATION AWARD to be electronically filed via the Court’s electronic 

filing system on the parties below: 

James L. Harris, Jr. 
Attorney at Law 
214 East 400 South, Suite 20 
Salt Lake City, UT 84111 
Jlharris65@q.com 
Counsel for Plaintiff 
  

 

 
 
 
/s/TerriAnne Gillis    
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