
HEBER CITY CORPORATION 
75 North Main Street 
Heber City, UT 84032 

 
May 17, 2022 

 
4:00 p.m. Work Meeting 

6:00 p.m. Regular Meeting 
 

TIME AND ORDER OF ITEMS ARE APPROXIMATE AND MAY BE CHANGED AS 
TIME PERMITS 

 
 
I. WORK MEETING-4:00 P.M.
 
1. Presentation Regarding Smart Water Meter’s Features (Kennard) – 10 min

 
2. Discuss Possible Development Agreement for 191 W 100 S (Baron) – 20 min
 
3. Presentation of Utah’s Certified Tax Rate System by Matthew Hurst with the State of Utah Property Tax 

Division and Finalization of 2022-2023 Fiscal Year Budget (Brower, Bingham)  – 30 min 

 
II. CLOSED EXECUTIVE SESSION-5:00 P.M.
 
1. Legal

 
III. REGULAR MEETING-6:00 P.M.
 
1. Call to Order
 
2. Pledge of Allegiance (Council Member Kahler)

 
3. Prayer/Thought by Invitation (Default: Council Member Stack)
  
IV. CONFLICT OF INTEREST DISCLOSURE: 
 
V. PUBLIC COMMENTS:
 
VI. ACTION ITEMS:
 
1. Consider Approval of Utah Broadband Franchise Agreement (Smedley) - 10 min

 
2. Consider Approval of the Revised Cultural Heritage Ordinance 2022-14 (Searle) - 15 min
 
3. Consider Approval of Ordinance 2022-10 Permitting a Zone Change for 67 East 200 North from R-3 

Residential to C-3 Commercial (Baron) – 20 min 



 
4. Consider Adoption of Ordinance 2022-06 Approving the DMJ Annexation and MDA (Master Development 

Agreement) Terms (Kohler) – 30 min 
 
5. Presentation and Discussion Regarding the North Village Area (Kohler) – 30 min

 
6. Consider Approval of Ordinance 2022-09 to Amend Commercial Fence Regulations (Baron) - 10 min
 
7. Consider Approval of Traffic Study for the 1200 South 500 East Intersection (Funk) - 5 min
 
8. Consider Request to Amend the City’s Financial Planning Policies to Include Regular Reviews of Truth in 

Taxation (Stack) - 10 min 

 
VII. COMMUNICATION:
 
VIII.CLOSED EXECUTIVE SESSION: 
 
1. Personnel
 
IX. ADJOURNMENT
 
 
Ordinance 2006-05 allows Heber City Council Members to participate in meetings via 
telecommunications media. 
 
In accordance with the Americans with Disabilities Act, those needing special accommodations 
during this meeting or who are non-English speaking should contact Trina Cooke at the Heber City 
Offices 435.657.7886 at least eight hours prior to the meeting. 
 
Posted on May 17, 2022, in the Heber City Municipal Building located at 75 North Main, the Heber 
City Website at www.heberut.gov, and on the Utah Public Notice Website at http://pmn.utah.gov. 
Notice provided to the Wasatch Wave. 







191 W 100 S
POTENTIAL DEVELOPMENT AGREEMENT



Policy Questions…

Should the City enter into a Development Agreement to allow for a mixed use 
building at 191 W 100 S?

What conditions does the Council want to see in a Development Agreement?



Background
191 W 100 S

•Unsafe Structure

•Timing of down town zoning



General Plan
Downtown

•200 W to 200 E

•Mixed Use

•14-30 u/a

Tourism

•Mixed Use

•4-20 u/a



Policy Questions…

Should the City enter into a Development Agreement to allow for a mixed use 
building at 191 W 100 S?

What conditions does the Council want to see in a Development Agreement?



Discussion
& Next Steps
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City Council Staff Report 
MEETING DATE: May 17, 2022 
SUBJECT:   191 W 100 S Development 

Agreement 
RESPONSIBLE: Jamie Baron 
DEPARTMENT:   Planning Department 
STRATEGIC RELEVANCE: Community and Economic 

Development 
______________________________________________________________________________ 
 
SUMMARY  
Mike and Jami Hewlett is requesting an MDA process to move forward with the renovation of 
their property at 191 W 100 S into a commercial mixed-use building. 
 
The policy questions include the following: 
 

1. Should the City enter into a Development Agreement to allow for a mixed use building 
at 191 W 100 S? 

2. What conditions does the Council want to see in a Development Agreement? 
 
 
RECOMMENDATION  
 
Staff and the applicant are seeking input from the Council on whether the Council is willing to 
entertain the request for the Development Agreement process. 
 
______________________________________________________________________________ 
 
BACKGROUND  
 
Mr. and Mrs. Hewlett purchased the property at 191 W 100 S about 1-2 years ago. They 
purchased the home with the intent to move their insurance business into the property under 
the Residential Commercial Overlay. A building permit was granted for the remodel.  
 
During the remodel, the Hewlett’s discovered many issues with the structure, including 
scorched timbers around the old fireplace that were no longer safe. Staff has met with the 
Hewlett’s multiple times to discuss options under the existing code, as well at general plan. The 
Hewlett’s were hoping the Down Town Overlay Zone would allow them to move forward with a 
better development of the property.  
 
Recently, the building department has issued a notice of an unsafe building as the building is 
gutted and not sealed up and is structurally not safe. 
 
 
 
DISCUSSION 
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GENERAL PLAN 
 
This property is on the boarder of the Envision Heber 2050 General Plan areas of the Down 
Town and Tourism/Recreation Center. The districts are outlined as follows: 
 
  

District Type Uses Density Range/Scale Key Characteristics 
Downtown (600 South 
to 500 North, 200 East 
to 200 West) (DT) 

A mixed use town 
center with historical 
architecture and active 
open spaces 

14 to 30 units per acre 
Up to 4 story heights 
(interior block locations 
encouraged) Consider 2 
story minimum height 

Small business 
storefronts with historic 
architectural elements 
on first floors along 
Main Street. Interior 
block commercial/office 
uses blending with 
higher density 
residential. East/west 
streets to include 
diagonal parking and 
bike accommodations. 

Tourism/Recreation 
Center (TR) 

A 
hospitality/commercial 
mixed use center 

4 to 20 units max per 
acre 
2-3 story height, except 
hospitality, which may 
reach 4 stories 

Recreation and tourism-
oriented uses with an 
old west flavor. Includes 
the 100 South corridor. 
Transitional corridor 
uses including 
expanded home 
occupations, small scale 
retail, bed and 
breakfast, small cafes. 

 
PROPOSAL 
 
The applicant want to do a mixed-use building with commercial on the main floor, and some 
residential on the upper or basement. They building is proposed to be brought forward to allow 
for more parking in the rear and provide a more pedestrian friendly feel, that is consistent with 
Main Street. The current code would not allow for the smaller setbacks. The current zoning 
would also only allow up to 1,500 sqft of commercial and a single residence. However, the 
current zoning does allow for bed and breakfasts and boarding houses. 
 
FISCAL IMPACT 
 
N/A 
 
CONCLUSION  
 
Mike and Jami Hewlett are seeking input from the council as whether the City would be willing 
to work on a development agreement to develop the property at 191 W 100 S as the home is in 
such a state of disrepair and the down town code has not yet been adopted. 
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ALTERNATIVES 
 
Not an action item. 
______________________________________________________________________________ 
 
POTENTIAL MOTIONS 
 
Not an action item. 
 
 
______________________________________________________________________________ 
 
ACCOUNTABILITY  
 
Department:    Planning Department 
Staff Member:  Jamie Baron 
 
______________________________________________________________________________ 
 
EXHIBITS 
 

1. Area Map 
2. Zoning Map 
3. General Plan 
4. Applicant Letter 
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Exhibit 4 



To whom it may concern,  
 
 

We have lived in downtown Heber for most of our lives. Our ancestry to downtown dates back to 
the 1800's. We have loved living downtown and having a business downtown. When we grew out 
of our existing commercial space last year, there wasn't a big selection of places to rent. 
We purchased this home, located at 191 W 100 S, to restore and use for our office.  Unfortunately, 
after tens of thousands of dollars and hundreds of man hours, it became clear that the original structure was 
too far beyond repair and would require a complete rebuild. We then began to explore our options to build a 
new structure. 

 
 

We love downtown Heber and we want to see it thrive. We have a strong desire to make 
downtown an area where local families will want to gather, tourists will want to visit and a 
place where our own children can shop, and as they become parents, bring their families to 
visit.  
 
 

As we have studied the NVOZ we have realized that this is exactly what we want our space to be - 
local businesses and shops combined with living space. We believe that our project is in alignment 
with what the Heber City Council will find to be in the best interest of our town. We are asking you 
to consider our proposal to build something that will meet our needs in addition to contributing to 
the future of our growing community.  
 
 

We have every intention of continuing to put in the time, hard work and cost to bring our dream to 
life. We are committed to working together with the city to bring a highly functional and very 
aesthetically pleasing building that will not only service commercial tenants but also some 
residential as well. Growing up here, we are excited to have the opportunity to contribute to the 
beautification of our town and keep the spirit of the small town we grew up in.  
 
Attached are some examples from the NVOZ and also from some of the most beautiful Main 
Street’s in the United States that we would like to emulate.   
 
Thank you for your consideration. 
 
 
 
Mike and Jami Hewlett 



 

 

Insurance Office  

Local 
Business 

Local 
Business  

Local  
Business  

100 South  





 

 

PowerPoint 

Presentation: 



Part 4
ADJUSTMENTS OF FEES & COUNCIL FOLLOW-UP

BUDGET WORKSHOP #2   5/17/2022



Planning and Zoning Fee Adjustments

FY 20-21 Planning Total Development Costs: $ 194,620

FY 20-21 Planning Development Revenues: $ 177,478

Total Difference: ($ 17,143)

FY 20-21 Revenue 20% increase in fee: $ 212,973

New Revenue generated: $ 35,495

New Difference: $ 18,353

See attached revised fee schedule

*See attached Planning Fee   

Recommendation Sheet



Engineering Fee Adjustments
FY 20-21 Engineering Development Total Costs: $275,567

Yearly Horrocks Development Costs: $963,621

Administrative Fee 
Percentage

Additional Revenue Net Costs

10% $ 96,362 $ (179,205)

15% $ 144,504 $ (131,063)

20% $ 192,724 $ (82,843)

25% $ 240,905 $ (34,662)

28.6% $ 275,596 $ 29



Building Fee Adjustments
Plan Review Fees

◦ With each permit that is issued a plan review is charged.  The fee was increased in 2021 when the City 
outsourced the service to WC3.  

Revenue Expenditures Percentage
2021 77,251.74$     92,237.04$     119.40%
2022 80,503.20$     90,853.23$     112.86%

157,754.94$   183,090.27$   116%

Current Rate 25% 40%

*Proposed increase to 30% plan review fee for all residential and commercial to remain at 40%.  
Will generate an additional $25,000 in revenue.



Public Safety Impact Fee
Single Family Residential Impact Fee (Per Unit): $203.79

Multi-Family Residential Impact Fee (Per Unit): $171.55

Non-Residential Impact Fee (Per Square Foot): $0.49

(Non-Residential Example: 20,000 sq. ft. = $11,760)

Latest 12 month Single Family Revenue: $ 62,971.11

Latest 12 month Multi-Family Revenue: $  34,653.10

Latest 12 month Non-Residential Revenue: $ 85,518.72

Total 12 month Revenue: $ 183,142.93

• All Revenue can be applied to Debt Service Payment

• New Fund to be created to budget and account for Public Safety Fees 



Current Budget – Updated Personnel 
Costs

What would a 6% COLA or 8% COLA do to the total cost and use of surplus in each fund?

Total Cost
General 
Fund

Airport 
Special 
Revenue

Culinary 
Water

Storm 
Water

Sewer
Pressurized 
 Irrigation

4% COLA & 3% MERIT(Currently) $479,973 $387,230 $7,347 $33,605 $14,355 $30,212 $7,195 
Current Use of Surplus $1,115,119 $317,871 $1,135 ($18,688) $157,398 $166,406 $490,997 
End of Year Reserve Balance $4,412,023 $4,312,023 $292,242 $1,084,076 $214,794 $578,167 $195,361 
Percentage Reserve 32.18% 49.64% 38.62% 31.53% 25.73% 27.26%



COLA and Merit Costs & Scenarios
Total Cost

General 
Fund

Airport 
Special 
Revenue

Culinary 
Water

Storm 
Water

Sewer
Pressurized 
Irrigation

4% COLA & 3% MERIT(Currently) $479,973 $387,230 $7,347 $33,605 $14,355 $30,212 $7,195 

* Should we consider any changes and if so what?

6% COLA (2% Additonal COLA) $654,468 $528,041 $10,018 $45,825 $19,574 $41,198 $9,812 
8% COLA (2% Additonal COLA) $828,991 $668,851 $12,689 $58,045 $24,794 $52,184 $12,428 
Current Use of Surplus $1,115,119 $317,871 $1,135 ($18,688) $157,398 $166,406 $490,997 
Surplus After 6% COLA $1,426,774 $458,682 $3,806 ($6,468) $162,617 $177,392 $493,614 
Surplus After 8% COLA $1,601,297 $599,492 $6,477 $5,752 $167,837 $188,378 $496,230 
Transfer for Central Heber Project $358,272 $200,000 $730,000 $1,306,471 

*Transfer Less Debt



Q & A Follow up
Engineering Budget

2022 2023 Inc/Dec %
Salaries 573,543.00$   425,000.00$ (148,543.00)$  25.90%
Overtime -                     1,000.00        1,000.00$        0.00%
Benefits 229,707.00      196,000.00    (33,707.00)$    14.67%
Books, Subsriptions, etc 2,500.00          3,100.00        600.00$            -24.00%
Travel 15,880.00        5,050.00        (10,830.00)$    68.20%
Office Supplies 1,700.00          2,300.00        600.00$            -35.29%
Equip. Supplies & Maint. 23,500.00        1,000.00        (22,500.00)$    95.74%
Telephone 4,120.00          3,400.00        (720.00)$          17.48%
Professonal Fees 71,100.00        77,300.00      6,200.00$        -8.72%
Training 3,600.00          5,400.00        1,800.00$        -50.00%
Insurance 650.00              -                   (650.00)$          100.00%
Equipment -                     5,585.00        5,585.00$        0.00%
Equipment Charge 3,200.00          436.00            (2,764.00)$      86.38%

929,500.00$   725,571.00$ (203,929.00)$  21.94%

Budget Year

Question #1:
Reference of Highway Tax & Town Tax on Electric 
Bill

Answer: 
The Town tax and the Highway tax are a sales tax
based on retail sales

Question #2:
How many franchisees does the City of Heber 
receive revenues from?
• Heber Light & Power
• Century Link
• Dominion Energy
• Allwest Communications
• Comcast



Discussion
& Next Steps



Certified Tax Rate
• Means a tax rate that will provide the same ad valorem property 

revenues for a taxing entity as were budgeted by that taxing entity 
for the prior year.



Tax Rate Formula

Revenue

Taxable Property 
Values

Tax Rate



Certified Tax 
Rate Formula

Previous Year’s 
Budgeted Revenues

Current Year’s 
Adjusted Taxable 
Value Less New 

Growth

Current year’s locally assessed real + 
prior year end personal property + 

centrally assessed values, minus RDA, 
adjusted for the 3 year BOE adjustment, 
adjusted by the 5 year collection ratio, 

minus new growth

=

Prior Year’s approved tax rate times 
prior year’s adjusted values.



For the purpose of keeping this 
simple, we will assume in the 

following calculations that RDA, 
BOE, Collections, and New Growth 

are already factored in.

The taxable value shown for a home 
is .55% of fair market value



Why is it a tax increase if we 
are adopting the same rate as 

last year?



$198,000

A typical Entity
Each primary residential property has a taxable value of $198,000. 
Each business has a taxable value of $360,000.
Total Value in the entity is $2,340,000  
(10 homes at $198,000, 1 business at $360,000)
The City’s budget is:  $5,000

$198,000 $198,000 $198,000

$198,000 $198,000 $198,000

$198,000

$198,000$198,000

$360,000



Tax Rate

= 0.002137 tax rate
$5,000 entity’s budget

2,340,000 entity’s value



$198,000 $198,000 $198,000 $198,000

$198,000 $198,000 $198,000

$198,000

$198,000$198,000

$360,000

Each home pays $198,000 x .002137 = $423.13 x 10 = $4231.30
Business pays $360,000 x .002137 = $769.32 

$4231.30 + $769.32 = $5000.62 = entity’s budget



$220,000 $220,000 $220,000 $220,000

$220,000 $220,000 $220,000

$220,000

$220,000$220,000

$400,000

The following year each home is reappraised and has a taxable value
of $2,200,000.
The business is reappraised at $400,000
Entity’s new value is 2,600,000.  



The tax rate decreases 
because values have increased.

= 0.001923 tax rate
$5,000 entity’s budget

2,600,000 entity’s value

Each home pays $220,000 x .001923 = $423.06

Business pays $400,000 x .001923 = $769.20 



If the entity chooses to take the previous year’s 
tax rate of .002137

Each home owner will pay:
220,000 x .002137 = $470.14 
as compared to $423.06 from the certified rate as shown 
on the previous slide. This is an increase of $47.08.

Each business will pay:
$400,000 x .002137 = $854.80
as compared to $769.20 from the certified rate as shown 
on the previous slide.  This is an increase of $85.60.

This is a budgeted revenue increase. 
Instead of getting $5,000 budgeted revenue, they would receive
$5,556.20 and this requires completion of the Truth-in-taxation 
process.



How does new growth 
factor in?



$220,000 $220,000 $220,000 $220,000

$220,000 $220,000 $220,000

$220,000

$220,000$220,000

$400,000

Two new homes are built.  
They have a taxable value of $250,000 

$250,000 $250,000



Total value for entity =
2,200,000 for existing homes,

Total value for business = 400,000
and

500,000 for new homes

Total value of 3,100,000

The first year, the new growth 
is subtracted out of the calculation 
so the entity gets the additional 

new revenue.



= 0.001923 rate$5,000 entity’s budget
(3,100,000 – 500,000new growth)

Tax Rate

10 homes pay 220,000 x .001923 = 423.06 x 10 = $4230.60
Plus 
1 business pays 400,000 x .001923 = $769.20
Plus
2 new homes pay 250,000 x .001923 = $480.75 x 2 =$961.50 (Entity 
gets additional $961.50 new revenue from the new growth)

Total revenue for entity is $5961.30

Note: New growth is a net number so if businesses go away (or 
decrease in value) the new growth amount may not reflect what is 
shown in this simple example.



= 0.001923 tax rate$5,961 entity’s budget
3,100,000

The next year, the new growth is included in 
the budgeted revenue and in the value base 
for the Certified Tax Rate . 

if values go up… rate goes down

= 0.001704 tax rate$5,961 entity’s budget
3,500,000



APPLICATION TYPE ADMINISTRATIVE FEE ESCROW* ADMINISTRATIVE FEE ESCROW*
Annexations $3,500 $3,200 $7,000 $3,200 
MDA Amendments $4,700 $600 $2,000 $600 
General Plan, Zoning Map Amendment, Zoning Test 
Amendment, General Plan Amendment, New Zone 
Adoption

$1,500 $2,300 $3,000 $2,300 

Road Dedication or Vacation $400 $400 $480 $400 
Master Plan $1,500 $2,000 
Concept (Commercial/Multi-Family) $1,600 $1,600 $1,600 $1,600 
Site Plan (Commercial/Multi-Family) $1,800 $2,300 $2,160 $4,000 
Subdivision Concept $900 $2,100 $1,080 $2,100 
Subdivision Preliminary , RV Park Preliminary $1,400 3700 $1,680 $6,000 
Subdivision Final, RV Park Final $2,500 5000 $3,000 $7,500 
Subdivision Final Plan Renewal $900 $1,500 $1,080 $1,500 
Small Subdivision $1,000 $2,300 $1,200 $3,000 
Multi-Family Dewelling $600 $1,200 
Conditional Use $500 $800 $600 $10,000 
Telecommunication $600 $600 $720 $600 
Plat Amendment $600 $1,700 $600 $1,500 
Lot Line Adjustment $300 $500 $360 $500 
Development Review Meeting (App will not vest a 
project)

$450 $1,000 

Pre-Application Meeting (App will not vest a project) $150 

Pre-Development Meeting (App will not vest a project) $75 

Zoning Certification of Administrative 
      Interpretation
Sign $65 $78 
Board of Adjustment $200 $400 $240 $400 
Appeal to City Council $350 $400 $420 $400 
Other Applications $100 + Costs $100 + Costs

Currently Proposed

$75 $90 
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City Council Staff Report 

MEETING DATE: May 17, 2022   
SUBJECT:   Utah Broadband Franchise 

Agreement  
RESPONSIBLE: J. Mark Smedley  
DEPARTMENT:   Legal  
STRATEGIC RELEVANCE: Community & Economic 

Development 
 

______________________________________________________________________________ 
 
SUMMARY  
 
Utah Broadband (UBB) is seeking the Council’s approval of a franchise agreement that would allow UBB to lay 
fiber and provide internet throughout Heber City. UBB desires to be allowed to be a provider of internet 
service, anticipating that they can contribute to improve Heber City’s ability to provide various customers for 
dependable and affordable internet service. 
 
   
RECOMMENDATION  
 
Introduce Utah Broadband to the City Council, allow representatives from UBB an opportunity to explain the 
reason for its interest in entering into a franchise agreement with the City, and to give approval to City Staff to 
continue negotiating a franchise agreement with Utah Broadband.   
 
BACKGROUND  
 
Within the past couple of years, especially since the arrival of the COVID-19 pandemic, many cities within Utah 
are being approached by their residents who are asking for cities’ to help facilitate the improvement of 
internet services in their area. Utah Broadband would like to partner with the City to provide such a service, 
and maintains that UBB can do so in a competitive and affordable manner.  It appears that there is an 
increased need for such internet services in Heber to contribute to a certain basic level of life style, especially 
in Heber City with its growth. There continues to be an increased use of technology for daily activities and the 
movement by numerous businesses and schools to operating remotely since and during the pandemic.  
 
 
DISCUSSION 
 
Utah Broadband (UBB) is a locally owned and operated internet service provider. Broadband has offered 
internet services in the Heber Valley for more than twenty (20) years.  UBB maintains a high rating within IT 
and Internet Service provider companies, pursuant to Google Reviews. UBB would indicate that such Google 
Reviews is valuable as an objective rating systems.  UBB purports to hold a 4.2- out of 5 star rating.  
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In discussions with UBB representatives, they indicate that many Heber City residents don’t have consistent or 
dependable access to adequate internet service, or that there are a limited number of providers that offer 
competitive speeds in their specific area.  
 
Main Purpose of Agreement: It is anticipated that the City will grant to UBB, (the Franchisee), its assigns and 
successors, subject to the terms and conditions of a proposed Franchise Agreement, the right and authority to 
utilize the City’s public ways for construction and operation of the Franchisee’s Communications System, and 
to acquire, construct, operate, maintain, or to otherwise utilize in any lawful manner, all necessary equipment 
and facilities thereto for the Franchisee’s Communications System.  

The specific proposed language provides that the Franchisee shall not be allowed to install any utilities in the 
streets, but shall be restricted to installation only within the Public Utilities Easements (PUEs) or areas outside 
of the street pavement, with the exception of street crossings. This is to minimize the repeat street cuttings. In 
the event there is no PUE location available, the Franchisee may be allowed to install utilities under the 
pavement, only upon written approval from the City on the specific location. In such circumstances, City 
approval shall not be unreasonably withheld. Additionally, the Franchisee shall not have authority to install 
new above ground communication lines or to install new or replacement communication lines on any existing 
poles or other above ground infrastructure without prior written approval from the City.  See Section 2. 

The Agreement will not grant or convey any right, title, or interest in the public ways of the City to the Franchisee.  

Term: The first term of the proposed agreement would be for thirty (30) years, and continue thereafter on a year to year 
basis unless either party provides written notice to the other party one hundred twenty (120) days’ prior notice before 
the end of the 30 year term, of its intent to renegotiate the terms and conditions of this Franchise.  At the end of that 
term, additional terms and extensions may be negotiated upon terms and conditions deemed reasonable to both the 
City and the Franchisee. 

Non-Exclusive Grant.  The Franchise Agreement would not prevent the City from entering into other similar agreements 
or allowing other or further franchises to locate in the City’s public ways.  However, the City would not be allowed to 
permit any such future Franchisee to physically interfere with the UBB’s Communication Facilities.  In the event that 
such physical interference or disruption occurs, the City Engineer would assist the Franchisee and such subsequent 
Franchisee in resolving the dispute. Further, this Franchise would not prevent or prohibit the City from using any of its 
public ways or affect its jurisdiction over them or any part of them, and the City would retain power to make all 
necessary changes, relocations, repairs, maintenance, establishment, improvement, dedication of the same as the City 
may deem fit, including the dedication, establishment, maintenance, and improvement of all new public ways all in 
compliance with this franchise. 

Sections 8-10 address construction or repair work in the public right of way, restoration after construction and 
emergency work.  
 
Section 11 addresses relocation of UBB’s facilities. In the event that City elected to alter or change any street, alley, 
public utility easement, bridge, culvert or other public way requiring the relocation of Franchisee’s Facilities, then 
Franchisee, upon reasonable notice by the City, would be required to remove, relay and relocate the same at its own 
expense; except that Franchisee would have the right, with approval from the City, to abandon its Facilities in place, in 
lieu of relocation.  If public funds are available at the time for such relocation, and required by law to be offered to the 
Franchisee, Franchisee would not be required to pay the costs of such relocation. Additionally, if as a result of the 
Franchisee’s workmanship the City determines that there is a need to clean up, relocate or otherwise improve the 
appearance of the Facilities from an aesthetic view, Franchisee would, upon reasonable notice by the City, remove, 
relocate, clean up or otherwise resolve the issue to the City’s satisfaction, at the Franchisee’s own cost. The City would 
not unreasonably make such requests.  
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Section 14 limits the liability of the City for acts of UBB. Franchisee will indemnify the City and holds it harmless against 
all such liabilities, loss, cost, damage, or expense which may be incurred by the City by reason of the exercise or arising 
out of the implementations of this franchise. 

The City will maintain the authority at all times to control by appropriate regulations the locations, elevation, manner or 
construction and maintenance of facilities by the Franchisee, and the Franchisee would promptly conform to all such 
regulations unless compliance would cause the Franchisee to violate other requirements of the law. 

 

FISCAL IMPACT 
 
No direct fiscal liability or risk to Heber City would result from the creation of a franchise agreement with Utah 
Broadband.  
 
 
CONCLUSION  
 
Utah Broadband seeks approval of the Council to enter into a Franchise Agreement with the City.   
 
 
ALTERNATIVES 
 
None of relevance.  
______________________________________________________________________________ 

POTENTIAL MOTIONS 

Staff Recommended Option –  

Authorize the City entering into a franchise agreement with Utah Broadband.  

Alternative 2 –  

Authorize the City entering into a franchise agreement with Utah Broadband, with the following conditions.   

Alternative 3 –  

Do not authorize, or take no action.    

_____________________________________________________________________________ 

Departments:      
Staff Members:    
 
______________________________________________________________________________ 
 
EXHIBITS 
 
Proposed Franchise Agreement.  
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HEBER CITY, UTAH 
FRANCHISE AGREEMENT WITH  

AND FIF UTAH, LLC 
(Utah Broadband)  

 
Heber City, a municipal corporation of the State of Utah and FIF Utah, LLC, a Delaware 

limited liability company, d/b/a Utah Broadband (“UBB”) hereby enter into an agreement 
granting to UBB and its affiliates a non-exclusive franchise to install, operate and maintain a 
communications system in, on, over, upon, along, and across the public rights of way of Heber 
City.  
 

WHEREAS, UBB, has requested that the City grant it the right to install, operate, and 
maintain a communications system within the public ways of the City; and 
 

WHEREAS, the City Council has found it desirable for the welfare of the City and its 
residents that such a non-exclusive franchise be granted to the Franchisee; and 
 

WHEREAS, the City Council has the authority under Article 1, Section 23 of the 
Constitution of the State of Utah and consistent with Article 11, Section 9 of the Constitution of 
the State of Utah, and the statutes of the United States and the State of Utah to grant franchises 
for the use of its streets and other public properties; and 
 

WHEREAS, the City is willing to grant the rights requested subject to certain terms and 
conditions; 

 
NOW, THEREFORE, THE PARTIES HEREBY AGREE AS FOLLOWS: 

 
Section 1.  Definitions.  For the purposes of this franchise, the following terms, phrases, 

words, and abbreviations shall have the meanings ascribed to them below.  When not 
inconsistent with the context, words used in the present tense include the future tense, words in 
the plural number include the singular number, and words in the singular number include the 
plural number. 
 

A. “Affiliate” means the entity which owns or controls, is owned or 
controlled by, or is under common ownership with the Franchisee. 
 

B. “City” means Heber City, Utah. 
 

C. “Communication(s) Service” shall mean any communications services, 
communications capacity, or dark fiber, provided by the Franchisee using its Communication 
System or facilities, either directly or as a carrier for its subsidiaries, affiliates, or any other 
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person engaged in Communication Service, including but not limited to, the transmission of 
voice, data, or other electronic information, facsimile reproduction, burglar alarm monitoring, 
meter reading, and home shopping, or other subsequently developed technology that carries an 
electronic signal over fiber optic cable, copper cable, or wireless antennas.  Communication 
Service shall also include wireless and non-switched, dedicated, and private line, high capacity 
fiber optic transmission services to firms, businesses, or institutions within the City.   
 

D. “Communication System” or “Facilities” shall mean the Franchisee’s fiber 
optic and/or copper cable and/or wireless system constructed and operated within the City’s 
public ways and shall include all cables, wires, fibers, antennas, conduits, ducts, pedestals, and 
any associated converter, equipment, enclosures, or other facilities within the City’s public ways 
designed and constructed for the purpose of providing Communication Service. 
 

E. “FCC” means the Federal Communications Commission or any successor 
governmental entity hereto. 
 

F. “Franchise” shall mean the initial authorization, or renewal thereof granted 
by the City, through this Agreement or subsequently adopted agreement, which authorizes 
construction and operation of the Franchisee’s Communication System and associated Facilities 
for the purpose of offering Communications Service. 
 

G. “Franchisee” means FIF Utah, LLC, a Delaware limited liability company, 
or the lawful successor, transferee, assignee, or affiliate thereof. 
 

H. “Person” means an individual, partnership association, joint stock 
company, trust, corporation, or governmental entity. 
 

I. “Public Way” shall mean the surface of and any space above or below any 
public street, highway, freeway, bridge, path, alley, court, boulevard, sidewalk, parkway, lane, 
drive, circle, or any other public right of way including, but not limited to, public utility 
easements, utility strips, or rights of way dedicated for compatible uses and any temporary or 
permanent fixtures or improvements located thereon, now or hereafter held by the City in the 
Service Area which shall entitle the City and the Franchisee the use thereof for the purpose of 
installing, operating, repairing, and maintaining the Communications System.  Public way shall 
also mean any easement now or hereafter held by the City within the Service Area for the 
purpose of public travel, or for utility or public service use dedicated for compatible uses, and 
shall include other easements or rights of way which within their proper use and meaning, entitle 
the City and the Franchisee the use thereof for the purposes of installing or transmitting the 
Franchisee’s Communications Service over wires, cables, conductors, amplifiers, appliances, 
attachments, and other property as may be ordinarily and necessarily pertinent to the 
Communications System. 
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J. “Service Area” means the present municipal boundaries of the City and 

shall include any additions thereto by annexation or other legal means. 
 

 Section 2.  Authority Granted.  The City hereby grants to the Franchisee, its heirs, 
successors, legal representatives, affiliates and assigns, subject to the terms and conditions 
hereinafter set forth, the right, privilege and authority to utilize the public ways of the City for 
construction and operation of the Franchisee’s Communications System and to acquire, 
construct, operate, maintain, replace, use, install, remove, repair, reconstruct, inspect, sell, lease, 
transfer, or to otherwise utilize in any lawful manner, all necessary equipment and facilities 
thereto for the Franchisee’s Communications System, and to provide Communications Service. 
Notwithstanding, the Franchisee shall not be allowed to install any utilities in the streets, but 
shall be restricted to installation only within the PUEs or areas outside of the street pavement, 
with the exception of street crossings. In the event there is no PUE location available, Franchisee 
may be allowed to install utilities under the pavement, only upon written approval from the City 
on the specific location. In such circumstances, City approval shall not be unreasonably 
withheld. Additionally, the Franchisee shall not have authority to install new above ground 
communication lines or to install new or replacement communication lines on any existing poles 
or other above ground infrastructure without prior written approval from the City.   
 

Section 3.  Construction Permits Required.   
 

A. Prior to site specific location and installation of any portion of its 
Communications System within a public way, the Franchisee shall apply for and obtain a 
construction permit pursuant to the ordinances of the City presently existing or as amended from 
time to time. 
 

B. Unless otherwise provided in said permit, the Franchisee shall give the 
City at least 48 hours’ notice of the Franchisee’s intent to commence work in the public ways.  
The Franchisee shall file plans or maps with the City showing the proposed location of its 
Communication Facilities and pay all duly established permit and inspection fees associated with 
the processing of the permit.  In no case shall any work commence within any public way 
without said permit except as otherwise provided in this franchise. 
 

Section 4.  Grant Limited to Occupation.  Nothing contained herein shall be construed 
to grant or convey any right, title, or interest in the public ways of the City to the Franchisee nor 
shall anything contained herein constitute a warranty of title. 
 

Section 5.  Term of Franchise.  The first term of this franchise shall be for a period of 
thirty (30) years from the date of acceptance as set forth herein, and will continue thereafter on a 
year to year basis unless either party provides written notice to the other party one hundred 
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twenty (120) days’ of its intent to renegotiate the terms and conditions of this Franchise. At the 
end of said initial 30 year term, upon said notice, additional terms and extensions may be 
negotiated upon terms and conditions reasonable to both the City and the Franchisee. In the event 
that the Parties have defaulted to a year to year basis mentioned above, then upon a sixty (60) 
days written notice prior to the end of that year (12 months from the initiation of the year to year 
term), additional terms and extensions may be negotiated upon agreed to terms and conditions of 
the Parties. In the event either party gives said notices, and the Parties are not able to come to an 
agreement on terms for renegotiation, this Franchise Agreement shall terminate.  
 

Section 6.  Non-Exclusive Grant.  This Franchise shall not in any manner prevent the 
City from entering into other similar agreements or granting other or further franchises in, under, 
on, across, over, through, along or below any of said public ways of the City.  However, the City 
shall not permit any such future Franchisee to physically interfere with the Franchisee’s 
Communication Facilities.  In the event that such physical interference or disruption occurs, the 
City Engineer may assist the Franchisee and such subsequent Franchisee in resolving the dispute. 
Further, this franchise shall in no way prevent or prohibit the City from using any of its public 
ways or affect its jurisdiction over them or any part of them, and the City shall retain power to 
make all necessary changes, relocations, repairs, maintenance, establishment, improvement, 
dedication of the same as the City may deem fit, including the dedication, establishment, 
maintenance, and improvement of all new public ways all in compliance with this franchise. 

 
Section 7.  Maps and Records.  After construction is complete, the Franchisee shall 

provide the City with accurate copies of as-built plans and maps in a form and content prescribed 
by the City Engineer.  These plans and maps shall be provided at no cost to the City and shall 
include hard copies and digital copies in a format specified by the City Engineer.   
 

Section 8.  Work in Public Ways.   
 

A. During any period of relocation, construction, or maintenance, all surface 
structures, if any, shall be erected and used in such places and positions within said public ways 
and other public properties so as to interfere as little as possible with the free passage of traffic 
and the free use of adjoining property.  The Franchisee shall, at all times, post and maintain 
proper barricades and comply with all applicable safety regulations during such period of 
construction as required by the ordinances of the City or the laws of the State of Utah. 
 

B. The Franchisee shall cooperate with the City and all other persons with 
authority from the City to occupy and use the public ways of the City in coordinating 
construction activities and joint trenching projects.  By June 1 of each calendar year, or such 
other date as the City and the Franchisee may agree upon from year to year, the Franchisee shall 
provide the City with a schedule of its proposed construction activities in, around, or that may 
affect the public ways of the City.  The Franchisee shall also meet with the City and other 
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grantees, franchisees, permittees, and other users of the public ways of the City annually or as 
determined by the City to schedule and coordinate construction activities.  The City Engineer 
shall coordinate all construction locations, activities and schedules to minimize public 
inconvenience, disruption, or damage to the public ways of the City.   
 

C. If either the City or the Franchisee shall at any time after the installation of 
the facilities plan to make excavations in an area covered by this franchise and as described in 
this section, the party planning such excavation shall afford the other upon receipt of written 
request to do so an opportunity to share such an excavation provided that: (1) such joint use shall 
not unreasonably delay the work of the party causing the excavation to be made or unreasonably 
increase its costs; (2) such joint use shall be arranged and accomplished on terms and conditions 
satisfactory to both parties; and (3) either party may deny such request for safety reasons or if 
their respective uses of the trench are incompatible. (4) in the event that the cost of the trenching 
or excavation work is to be paid for by the City for the purpose of communication infrastructure, 
the franchisee shall pay their proportionate share of the trenching or excavation work as a 
condition of sharing the trenching or excavation work.   
 

Section 9.  Restoration after Construction.  The Franchisee shall, after the installation, 
construction, relocation, maintenance, removal or repair of its Communication Facilities within 
the public ways restore the surface of said public ways and any other City-owned property that 
may be disturbed by the work to at least the same condition the public way or City-owned 
property was in immediately prior to any such installation, construction, relocation, maintenance 
or repair, reasonable wear and tear excepted.  The Franchisee agrees to promptly complete all 
restoration work and to promptly repair any damage caused by such work to the public ways or 
other affected area at its sole cost and expense according to the time and terms specified in the 
construction permit issued by the City in accordance with the applicable ordinances of the City. 
 

Section 10.  Emergency Work Permit Waiver.  In the event of any emergency in which 
any of the Franchisees’ Communication Facilities located in, above, or under any public way 
break, are damaged, or if the Franchisee’s construction area is otherwise in such a condition as to 
immediately endanger the property, life, health, or safety of any individual, the Franchisee shall 
immediately take proper emergency measures to repair its facilities, to cure or remedy the 
dangerous conditions for the protection of property, life, health, or safety of individuals without 
first applying for and obtaining a permit as required by this franchise.  However, this shall not 
relieve the Franchisee from the requirement of notifying the City of the emergency work and 
obtaining any permits necessary for this purpose after the emergency work.  The Franchisee shall 
notify the City by telephone immediately upon learning of the emergency and shall apply for all 
required permits not later than the second succeeding day during which the City Hall is open for 
business. 

 
Section 11.  Relocation.  In the event that at any time during the period of this franchise, 
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the City shall lawfully elect to alter or change any street, alley, public utility easement, bridge, 
culvert or other public way requiring the relocation of Franchisee’s Facilities, then in such event, 
Franchisee, upon reasonable notice by the City, shall remove, relay and relocate the same at its 
own expense; except that Franchisee shall, in all cases, have the right, with approval from the 
City, to abandon its Facilities in place, in lieu of relocation.  If public funds are available at the 
time for such relocation, and required by law to be offered to the Franchisee, Franchisee shall not 
be required to pay the costs of such relocation. Additionally, if as a result of the Franchisee’s 
workmanship the City determines that there is a need to clean up, relocate or otherwise improve 
the appearance of the Facilities from an aesthetic view, Franchisee shall, upon reasonable notice 
by the City, remove, relocate, clean up or otherwise resolve the issue to the City’s satisfaction, at 
the Franchisee’s own cost. The City shall not unreasonably make such requests.  

 
Franchisee shall, upon the request of any person holding a building moving permit issued 

by the City, temporarily raise or lower its lines to permit the moving of the building, provided: 
(a) the expense of such temporary removal shall be paid by the person(s) requesting the same, 
and Franchisee shall have the authority to require payment in advance; and (b) the Franchisee is 
given not less than five (5) business days’ advance notice to arrange for such temporary line 
changes. 

 
Section 12.  Trimming.  Franchisee shall have the authority to trim trees upon and overhanging 
all streets, alleys, public utility easements, sidewalks and public places of the City so as to 
prevent the branches of such trees from coming into contact with Franchisee’s Facilities.  
Franchisee shall, when practical, provide notice to the City and to any property owner before 
commencing such work.  Franchisee shall not be required to provide notice in advance of such 
work in emergency conditions. Nothing herein shall give the franchisee the right to trim trees not 
located within Public Rights-of-Way without permission from the private property owner. 
Franchisee shall assume all liablity for, and indemnify the City from any damage caused by 
Franchisee as a result of trimming  or managing such trees upon and overhaning all streets, 
alleys, public utility easements, sidewalks and public places of the City.  

 
 

Section 13.  Dangerous Conditions.  Whenever construction, installation or excavation 
of the Communication Facilities authorized by this franchise has caused or contributed to a 
condition that appears to substantially impair the lateral support of the adjoining public way, 
street, or public place, or endangers the public street, utilities or City-owned property, the City 
Engineer may reasonably request the Franchisee to take action to protect the public, adjacent 
public places, City-owned property, streets, utilities and public ways.  Such action may include 
compliance within a prescribed time.  In the event that the Franchisee fails or refuses to promptly 
take the actions directed by the City or fails to fully comply with such directions, or if emergency 
conditions exist which require immediate action, the City may enter upon the property and take 
such actions as are necessary to protect the public, the adjacent streets, utilities, public ways to 
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maintain the lateral support thereof or actions regarded as necessary safety precautions and the 
Franchisee shall be liable to the City for the reasonable costs thereof. 
 

Section 14.  Non-Liability of City for Acts of Franchisee.  The City shall not at any 
time become liable or responsible to any person, firm, corporation, or individual for any damage, 
injury, including loss of life or loss by reason of the activities of Franchisee under this franchise, 
and Franchisee hereby indemnifies the City and holds it harmless against all such liabilities, loss, 
cost, damage, or expense which may be incurred by the City by reason of the exercise or arising 
out of the implementations of this franchise. 
 

Section 15.  Insurance.  The Franchisee shall procure and maintain insurance against 
claims for injuries to persons or damages to the property which may arise from, or in connection 
with the exercise of the rights, privileges, and authority granted hereunder to the Franchisee, its 
agents, representatives, or employees.  The Franchisee shall provide to the City for its inspection 
an insurance certificate naming the City as an additional insured as its respective interests may 
appear prior to the commencement of any work or installation of any facilities pursuant to this 
franchise.  Such insurance certificate shall evidence: 

 
A. Comprehensive general liability insurance with limits inclusive of 

umbrella or excess liability coverage of not less than (1) $2,000,000.00 for bodily injury or death 
to each person; and (2) $3,000,000 for property damages resulting from any one accident.  
 

B. Automobile liability for owned, non-owned, and hired vehicles with a 
limit inclusive of umbrella or excess liability coverage of $300,000 for each person and $500,000 
for each accident. 
 

C. Workers’ compensation within statutory limits. 
 

The liability insurance policies required by this section shall be maintained by the 
Franchisee throughout the term of this franchise and such other period of time during which the 
Franchisee is operating without a franchise hereunder, or is engaged in the removal of its 
Communication System.  Payment of deductibles and self-insured retentions shall be the sole 
responsibility of the Franchisee.  The insurance certificate required by this section shall contain a 
clause stating that the coverage shall apply separately to each insured against whom a claim is 
made or suit is brought except with respect to the limits of the insurer’s liability.  The 
Franchisee’s insurance shall be primary insurance with respect to the City.  Any insurance 
maintained by the City, its officers, officials, employees, consultants, agents, and volunteers shall 
be in excess of the Franchisee’s insurance and shall not contribute with it. 
 

Section 16. Abandonment and Removal of the Franchisee’s Communication 
Facilities.  Upon the expiration or termination of the rights granted under this franchise, the 
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Franchisee shall either, at Franchisee’s sole option, remove all of its Communication Facilities 
from the public ways of the City within ninety (90) days or abandon the Facilities in place.  
Upon permanent abandonment and Franchisee’s agreements to transfer ownership of the 
Communication Facilities to the City, the Franchisee shall submit to the City a proposal and 
instruments for transferring ownership to the City.  Any such facilities which are not permitted to 
be abandoned in place which are not removed within one (1) year of receipt of said notice shall 
automatically become the property of the City. 

 
Section 17. Municipal Telecommunications License Tax.  For the Franchise granted 

herein, Franchisee shall pay to the City, in accordance with the Utah Municipal 
Telecommunications License Tax Act, Title 10, Chapter 1, Part 4, Utah Code Annotated, of three 
and a half percent (3.5%) of Franchisee’s gross receipts from telecommunications services 
attributed to the City as set forth in the Municipal Telecommunications License Tax Act, less any 
business license fee or business license tax enacted by the City. All payments shall be made to 
the Utah State Tax Commission: 

 
Utah State Tax Commission 
210 North 1950 West 
Salt Lake City, Utah 84134 
 
Section 18.  Modification.  The City and the Franchisee hereby reserve the right to alter, 

amend, or modify the terms and conditions of this franchise upon the written agreement of both 
parties to such alteration, amendment or modification.   
 

Section 19.  Forfeiture and Revocation.   
 

A. This franchise may be terminated for failure by Franchisee to comply with 
the material provisions hereof and other provisions of the City ordinances.   
 

B. If the City has reason to believe that the Franchisee is in violation of this 
franchise or other provisions of the City ordinances, the following procedures shall be followed 
by the City: 

(1) The City shall provide the Franchisee with a detailed, written 
notice by certified mail detailing the violation, the steps necessary to cure such violation, and the 
time period within which the violation must be cured.  Within thirty (30) days thereafter, 
Franchisee shall respond demonstrating that no violation occurred, that any problem has been 
corrected, or with a proposal to correct the problem within a specified period of time. 
 

(2) Franchisee may request an extension of time to cure an alleged 
violation if construction is suspended or delayed by the City or where unusual weather, natural 
consequences, extraordinary acts of third parties, or other circumstances which are reasonably 
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beyond the control of the Franchisee delay progress, provided that the Franchisee has not, 
through its own actions or inactions, contributed to the delay. 
 

(3) If said response is not satisfactory to the City, the City may declare 
the Franchisee to be in default with written notice by certified mail to Franchisee.  Within ten 
(10) business days after notice to Franchisee, Franchisee may deliver to the City a request for a 
hearing before the City Council.  If no such request is received, the City may declare the 
franchise terminated for cause. 
 

(4) If Franchisee files a timely written request for hearing, such 
hearing shall be held within thirty (30) days after the City’s receipt of the request therefor.  Such 
hearing shall be open to the public and Franchisee and other interested parties may offer written 
and/or oral evidence explaining or mitigating such alleged noncompliance.  Within ten (10) days 
after the hearing, the City Council on the basis of the record will make the determination as to 
whether there is cause for termination and whether the franchise will be terminated.  The City 
Council may, in its sole discretion, fix an additional time period to cure violations.  If the 
deficiency has not been cured at the expiration of any additional time period, or if the City 
Council does not grant any additional period, the City Council may, by resolution, declare the 
franchise to be terminated. 
 

(5) If Franchisee appeals revocation and termination, such revocation 
may be held in abeyance pending judicial review by a court of competent jurisdiction provided 
the Franchisee is otherwise in compliance with this franchise.   
 

C. Franchisee shall not be deemed to be in default failure, violation or 
noncompliance with any provision of this franchise where performance was rendered impossible 
due to an act of God, fire, flood, storm, or other element or casualty, theft, war, disaster, strike, 
lockout, boycott, prevailing war, or war preparation, or bona fide legal proceedings, beyond the 
control of the Franchisee. 
 

Section 20.  City Ordinances and Regulations.  Nothing herein shall be deemed to 
direct or restrict the City’s ability to adopt and enforce all necessary and appropriate ordinances 
regulating the performance of the conditions of this franchise, including any valid ordinance 
made in the exercise of its police powers in the interest of public safety and for the welfare of the 
public.  The City shall have the authority at all times to control by appropriate regulations the 
locations, elevation, manner or construction and maintenance of facilities by the Franchisee and 
the Franchisee shall promptly conform with all such regulations unless compliance would cause 
the Franchisee to violate other requirements of the law. 

 
Section 21.  Survival.  All of the provisions, conditions and requirements of this 

franchise shall be in addition to any and all other obligations and liabilities the Franchisee may 



 

 

 
10 

have to the City at common law by statute or by contract.  The provisions, conditions and 
requirements of Section 8 Work in Public Ways; 9 Restoration after Construction; 13 Dangerous 
Conditions; 14 Non-Liability of City for Acts of Franchisee; 15 Insurance; 16 Abandonment and 
Removal of the Franchisee’s Communication Facilities; shall survive the expiration or 
termination of this franchise and any renewals or extensions thereof and remain effective until 
such time as the Franchisee removes its Communication Facilities from the public ways, 
transfers ownership of said facilities to a third party, or abandons said system in place as 
provided herein.  All of the provisions, conditions, regulations and requirements contained in this 
franchise shall further be binding upon the heirs, successors, executors, administrators, legal 
representatives, and assigns of the Franchisee and all privileges as well as all obligations and 
liabilities of the Franchisee shall inure to its heirs, successors and assigns equally as if they were 
specifically mentioned wherever the Franchisee is named herein.   
 

Section 22.  Severability.  If any section, sentence, clause or phrase of this franchise 
shall be held to be invalid or unconstitutional by a court of competent jurisdiction, such 
invalidity or unconstitutionality shall not affect the validity or constitutionality of any other 
section, sentence, clause or phrase of this franchise.  
 

Section 23.  Assignment.  This Agreement may not be assigned or transferred without 
prior written notice to the City except that the Franchisee may freely assign this franchise 
without notice in whole or in part to a parent, subsidiary, or affiliated corporation or as part of 
any corporate financing, reorganization, or refinancing.  In the case of transfer or assignment as 
security by mortgage or other security instrument in whole or in part to secure indebtedness, such 
notice shall not be required unless and until the secured party elects to realize upon the collateral. 
 

Franchisee may, without the prior written notice to the City:  (1)  lease the facilities or 
any portion thereof to another; (2) grant an indefeasible right of user interest in the facilities or 
any portion thereof to another; or (3) offer to provide capacity or band width in its facilities to 
another, provided that Franchisee at all times retains exclusive control over such facilities and 
remains responsible for locating, servicing, repairing, relocating, or removing its facilities 
pursuant to the terms and conditions of this franchise. 
 

Section 24.  Notice.  Any notice or information required or permitted to be given to the 
parties under this franchise may be sent to the following addresses unless otherwise specified: 
 

City: 
 
Heber City  
75 North Main Street 
Heber City, Utah 84032 
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Franchisee: 
 

FIF Utah, LLC 
14015 S. Minuteman Drive 
Draper, UT 84020 
   

Notice shall be deemed given upon receipt in the case of personal delivery three (3) days after 
deposit in the U.S. mail in the case of regular mail, or next day in the case of overnight delivery. 
 

Section 25.  Entire Franchise.  This franchise constitutes the entire understanding and 
agreement between the parties as to the subject matter herein and no other agreements or 
understandings, written or otherwise, shall be binding upon the parties upon approval and 
acceptance of this franchise.  Provided further that the City and the Franchisee reserve all rights 
they may have under the law to the maximum extent possible and neither the City nor the 
Franchisee shall be deemed to have waived any rights they may have or may acquire in the 
future by entering into this franchise. 
 

Section 26.  Attorney’s Fees.  If any suit or other action is instituted in connection with 
any controversy arising under this franchise, the prevailing party shall be entitled to recover all 
of its costs and expenses including such sum as the court may judge reasonable for attorney’s 
fees.   
 

Section 27.  Governing Law/Venue.  This franchise shall be governed by and construed 
in accordance with the laws of the State of Utah.  The venue and jurisdiction over any dispute 
related to this franchise shall be with the Utah State Court in the county in which the City is 
located, or with respect to any federal question, with the United States District Court for the 
District of Utah in Salt Lake City, Utah.  
 

Section 28.  Effective Date.  This Agreement takes effect on the date is signed by the last 
party to sign. 

 
[signature pages to follow] 
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HEBER CITY 

 
 
      __________________________________ 

Name: ____________________________ 
Title: ____________________________ 
Date: ____________________________ 

 
 
ATTEST: 
 
 
______________________________ 
City Clerk   
(SEAL) 
 
      FIF UTAH, LLC 
 
 
      ___________________________________ 
      Name: _____________________________ 
      Title: _____________________________ 
      Date: _____________________________ 





 75 N. Main St. ● Heber City, Utah 84032● (435) 654-0757 ● ci.heber.ut.us 
 

City Council Staff Report 

MEETING DATE: 5-17-2022 
SUBJECT:   Cultural Heritage 

Ordinance 2022-14  
RESPONSIBLE: Historic 

Preservation Commission 
Chairman Michael Moulton 
Luke Searle & Matt Brower 

DEPARTMENT:   Administration  
STRATEGIC RELEVANCE: Community  Vibrancy 

______________________________________________________________________________ 
 
SUMMARY  
 
Chapter 2.50 of Heber City Code was adopted several years ago to specifically organize a 
Certified Local Government (CLG) Commission (aka Historic Preservation Commission). Working 
with the State Historic Preservation Office (SHPO) and the Heber City CLG Commission for this 
past year as well as coming before the city council and making changes based on the council’s 
recommendation, an update to this ordinance is proposed that will help preserve our Historic 
Buildings and sites in a designated Local Cultural Heritage District. The Historic Preservation 
Commission (Commission) feels this update imperative to influencing the building of structures 
that are not conducive to our Historic and Cultural Heritage in these Districts. The ordinance 
now states a specific purpose of the Historic Preservation Commission is to help and assist 
property owners as they build or rebuild their historic properties. The Commission’s motto is, 
“What can we do to help?” 
The policy question includes the following:  
 

 Should Council adopt Ordinance 2022-14, amending Chapter 2.50 Historic Preservation 
Commission? 

 
RECOMMENDATION  
 
The City CLG Commission and Staff recommend approval of Ordinance 2022-14, amending 
Heber City Municipal Code, Section 2.50 Historic Preservation Commission. 
______________________________________________________________________________ 
 
BACKGROUND  
 
Although a relatively new form of governmental regulations, historic preservation ordinances 
are well-grounded legally. In 1978, the U.S. Supreme Court in its landmark decision, Penn 
Central Transportation Co. v. City of New York, 438 U.S. 104 (1978), recognized that preserving 
historic resources is "an entirely permissible governmental goal," and that New York City's 
historic preservation ordinance was an "appropriate means" to securing that goal. Some states 
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have also explicitly recognized historic preservation as a legitimate governmental function in 
their state constitutions. That being said, a local government's ability to regulate historic 
properties is dependent upon state law. Local governments are creatures of the state and, 
pursuant to the U.S. Constitution, the authority to regulate private property is reserved to the 
states. Thus, it is important to ensure that local preservation ordinances are consistent with the 
authority bestowed on local governments to protect historic resources. This authority may take 
the shape of a broad delegation of authority (commonly referred to as home rule authority) or 
special grants of authority that specify what types of properties may be designated, who may 
designate those properties, the composition of a preservation commission, actions subject to 
review, and so forth. All the Standards for Rehabilitation and Design Guidelines in the revision 
of Chapter 2.50 of Heber City Municipal Code come from the State History Preservation Office. 
 
In the last presentation to city council there were concerns about requirements put on property 
owners and standards rather than guidelines. Those concerns have been addressed in this 
revision of the ordinance (See section I of 2.50.030 of the ordinance). 
 
Under Utah law, historical districts with authority to impose architecture controls requires 
neighborhood petitions and a potential ballot measure. Because the intent and the scope of the 
work is not to function as a design review board, we are calling to create a cultural heritage 
district in which these guidelines serve as recommendations.    
 
DISCUSSION 
 
Pros to the proposed amendment include having an ordinance that has been adjusted to 
ensure there are guidelines, but not standards and that we are following state code when 
establishing a Cultural Heritage District. No identified Cons to adoption of the proposed 
amendment. 
 
FISCAL IMPACT 
 
Ordinance 2022-14, amending Chapter 2.50 of Heber City Code, does not have a financial 
impact to the City. Heber City already has an existing Chapter 2.50 that provides for CLG 
Commission duties; the amendment clarifies and brings the ordinance into compliance with 
best practices as recommended by the SHPO as well as addresses concerns about property 
rights. Since the creation of the CLG Commission, there has not been a specific budget 
appropriation for the Commission, other than providing money for matching state grants. The 
CLG Commission is an all-volunteer effort, but with all they are attempting to do and the 
initiatives they have planned, they will need funding from the City. One of the largest funding 
requirements will be to hire a consultant to formulate a Historic Preservation Master Plan, to 
guide the formation of a Cultural Heritage District, to build historic monuments and signage in 
the downtown area and to create an Interpretative or Living History Center. 
 
CONCLUSION  
 
With significant changes and new building construction already happening, adoption of 
Ordinance 2022-14, amending Chapter 2.50 of Heber City Municipal Code, is necessary before it 
is too late to do anything more about Historic Preservation. 
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ALTERNATIVES 
 

1. Approve as proposed 
2. Approve as amended 
3. Continue 
4. Deny 

______________________________________________________________________________ 
 
POTENTIAL MOTIONS 
 
Staff Recommended Option – Approval 
 
I move to approve Ordinance 2022-14 as presented, with the findings and conditions as 
presented in the conclusion above. 
 
 
Alternative 2 – Continuance 
 
I move to continue Ordinance 2022-14 to another meeting on [DATE], with direction to the 
applicant and/or Staff on information and / or changes needed to render a decision, as follows:  
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
 
Alternative 3 – DENIAL 
 
I move to deny Ordinance 2022-14 with the following findings. 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
 
______________________________________________________________________________ 
 
ACCOUNTABILITY  
 
Department:    Administration Department 
Staff Member:  Luke Searle and Matt Brower 
 
______________________________________________________________________________ 
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ORDINANCE NO. 2022-14 

AN ORDINANCE AMENDING HEBER CITY MUNICIPAL CODE, CHAPTER 2.50 
HISTORIC PRESERVATION COMMISSION. 

 

BE IT ORDAINED by the City Council of Heber City, Utah, Chapter 2.50 of Heber City 
Municipal Code, be amended to read as follows: 

 

2.50 Historic Preservation Commission 

 

2.50.010 Purpose 

A. Heber City recognizes that the historical and cultural heritage of the community is among its 
most valued and important assets. It is therefore the intent of Heber City to identify, preserve, 
protect, and enhance historic buildings, structures, sites, objects, and districts lying within the 
city limits of Heber City.  

B. Heber City recognizes we have very few historic buildings standing.  We do have significant 
stories of those who have built this community, our founders and forefathers—our Heritage.  
The Preservation Commission will identity, protect, and enhance our heritage through in all 
ways possible making a “declaration of remembrance.” 

C. As our unprecedented growth occurs, we also want to protect and enhance the cultural 
foundations that makes our community such a desirable place to live for all who already 
reside here, and for all who are moving here. 

D. The Preservation Commission becomes a resource to Property Owners, not an obstacle to 
Property Rights, Preservation, and Improvement, with the Board’s mission, “What can we do 
to help?” 

2.50.020 Created – Membership 

A. Historic Preservation Commission (Commission) is hereby established with the following 
provisions: 

1. Said Commission shall consist of at least five voting members, plus two non-voting 
alternates that vote in the event said alternates participate on the Commission in place 
of voting members, and a non-voting member of the City Council. Each member 
should have a demonstrated interest, competence, or knowledge in historic 
preservation, construction, facility management, administration and/or community 
service. Each member shall be appointed by the Mayor with advice and consent of the 
City Council.  

2. To the extent available in the community, two Commission members shall be 
professionals, as defined by National Park Service regulations, from the disciplines of 
history, and architecture, or architectural history, engineering or law. 
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3. The terms of office for the appointive members of such Commission shall be two, 
four, and six years. Two shall be appointed for two years, two shall be appointed for 
four years, and one shall be appointed for six years. The term of office for the 
alternate(s) shall be for two years. Thereafter, the terms of office for each appointive 
member, except for the alternate(s), shall be six years. Vacancies occurring otherwise 
than through the expiration of term shall be filled by appointment by the Mayor, with 
the consent of the City Council.  

B. The Commission will meet at least twice each year or more as needed, and conduct business 
in accordance with the Open Public Meeting laws of Utah. This includes public notification 
of meeting place, time, and agenda items. 

2.50.030 Commission Duties 

A. Advise the City Council and other interested parties in the community on matters related to 
historic preservation and history. 

B. Coordinate with other City entities and community organizations related to the community’s 
history and cultural affairs. 

C. Conduct surveys of local historic properties in compliance with standards set by the State 
Historic Preservation Office. 

D. Maintain an inventory of surveyed historic properties, including site forms and related 
support materials, in a publicly accessible location. 

E. Participate in planning and land-use processes undertaken by the City that have the potential 
to affect historic properties. 

F. Promote and conduct educational and interpretive programs related to the community’s 
history and historic properties. 

G. Review and comment to the State Historic Preservation Office regarding all proposed 
National Register nominations of properties in the community. 

H. Apply for and administer grants and other financial aid for historic preservation and history 
related projects in the city. 

I. The Preservation Commission should be a resource and support to Property Owners. It is not 
the intent of the Commission to unduly burden or be an obstacle to Property Rights, 
Preservation, and Improvement.  

2.50.040 Standards for Rehabilitation and Design  

It is specifically not the intent of this Ordinance or Section to create a Historic District, nor that 
any provision herein be interpreted to do so, nor to violate State Code Section 10-9a-534, 
Regulation of building design elements prohibit -- Exceptions. In the event there is any conflict 
between State Code and this Ordinance, as to either creation of a Historic District, or prohibited 
regulation of building design elements, (specifically State Code Section 10-9a-534), this 
Ordinance and its above described intent shall govern and prevail. 

The following suggested guidelines shall be used by the Historic Preservation Commission in 
advising the City Council and other parties on the appropriate treatment of historic properties. 
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Design Guidelines for Rehabilitation. It is anticipated that the following guidelines 
would be implemented as talking points for discussions associated with potential or 
anticipated rehabilitation of historic properties. These guidelines should apply to historic 
buildings of all periods, styles, types, materials, and sizes. They should apply to both the 
exterior and the interior of historic buildings. The guidelines also encompass related 
landscape features and the building’s site and environment as well as attached, adjacent, 
or related new construction. 
1. A property should be used for its historic purpose or be placed in a new use that 

requires minimal change to the defining characteristics of the building and its site and 
environment. 

2. The historic character of a property should be retained and preserved. The removal of 
historic materials or alteration of features and spaces that characterize a property 
should be avoided. 

3. Each property should be recognized as a physical record of its time, place, and use. 
Changes that create a false sense of historical development, such as adding 
conjectural features or architectural elements from other buildings, should not be 
undertaken. 

4. Most properties change over time; those changes that have acquired historic 
significance in their own right should be retained and preserved. 

5. Distinctive features, finishes, and construction techniques or examples of 
craftsmanship that characterize a property should be preserved. 

6. Encouragement that deteriorated historic features should be repaired rather than 
replaced, where it is financially reasonable to do so. Where the severity of 
deterioration requires replacement of a distinctive feature, the new feature should 
match the old in design, color, texture, and other visual qualities and, where possible, 
materials. Replacement of missing features should be substantiated by documentary, 
physical, or pictorial evidence. 

7. Chemical or physical treatments, such as sandblasting, that cause damage to historic 
materials should not be used. The surface cleaning of structures, if appropriate, 
should be undertaken using the gentlest means possible. 

8. Significant archeological resources affected by a project should be protected and 
preserved. If such resources must be disturbed, mitigation measures should be 
undertaken. 

9. New additions, exterior alterations, or related new construction should not destroy 
historic materials that characterize the property. The new work should be 
differentiated from the old and should be compatible with the massing, size, scale, 
and architectural features to protect the historic integrity of the property and its 
environment. 

10. New additions and adjacent or related new construction should be undertaken in such 
a manner that if removed in the future, the essential form and integrity of the historic 
property and its environment would be unimpaired.  
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This Ordinance shall take effect immediately upon passage. 

ADOPTED and PASSED by the City Council of Heber City, Utah this _____ day of 

____________________, 2022, by the following vote: 

 

AYE NAY 

Council Member Rachel Kahler        _____ _____ 

Council Member Ryan Stack        _____ _____ 

Council Member Mike Johnston        _____ _____ 

Council Member Yvonne Barney        _____ _____ 

Council Member Scott Phillips        _____ _____ 

 

 

APPROVED: 

 

_____________________________ 

Mayor Heidi Franco 

 

 

ATTEST: 

___________________________________ Date: __________________ 

RECORDER 

Date of First Recording: 
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2.50 Historic Preservation Commission 
 
2.50.010 Purpose 
 
A. Heber City recognizes that the historical and cultural heritage of the community is 

among its most valued and important assets. It is therefore the intent of Heber City to 
identify, preserve, protect, and enhance historic buildings, structures, sites, objects, and 
districts lying within the city limits of Heber City.  

B. Heber City recognizes we have very few historic buildings standing.  We do have 
significant stories of those who have built this community, our founders and 
forefathers—our Heritage.  The Preservation Commission will identity, protect, and 
enhance our heritage through in all ways possible making a “declaration of 
remembrance.” 

C. As our unprecedented growth occurs, we also want to protect and enhance the cultural 
foundations that makes our community such a desirable place to live for all who 
already reside here, and for all who are moving here. 

D. The Preservation Commission becomes a resource to Property Owners, not an obstacle 
to Property Rights, Preservation, and Improvement, with the Board’s mission, “What 
can we do to help?” 

 
 
2.50.010 020 Created - Membership 
 

A. Historic Preservation Commission (Commission) is hereby established with the 
following provisions: 

1. Said Commission shall consist of at least five voting members, plus two non-
voting alternates that vote in the event said alternates participate on the 
Commission in place of voting members, and a non-voting member of the 
City Council.  Each member should have with a demonstrated interest, 
competence, or knowledge in historic preservation, construction, facility 
management, administration and/or community service. Each member shall 
be appointed by the Mayor with advice and consent of the City Council. for 
terms of not less than two years, with three two year terms, and two four 
year terms. 

2. To the extent available in the community, two Commission members shall be 
professionals, as defined by National Park Service regulations, from the 
disciplines of history, and architecture, or architectural history., engineering 
or law. 

3. The terms of office for the appointive members of such Commission shall be 
two, four, and six years. Two shall be appointed for two years, two shall be 
appointed for four years, and one shall be appointed for six years. The term 
of office for the alternate(s) shall be for two years. Thereafter, the terms of 
office for each appointive member, except for the alternate(s), shall be six 
years. Vacancies occurring otherwise than through the expiration of term 
shall be filled by appointment by the Mayor, with the consent of the City 
Council.  
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B. The Commission will meet at least twice each year or more as needed, and conduct 

business in accordance with the Open Public Meeting laws of Utah. This includes 
public notification of meeting place, time, and agenda items.  

 
2.50.020 Meetings 
 

A. The Commission will meet at least twice each year and conduct business in 
accordance with the Open Public Meeting laws of Utah. This includes public 
notification of meeting place, time, and agenda items.  

 
2.50.030 Commission Duties 
 

A. Survey and Inventory Community Historic Resources. 
 

1. The Commission shall conduct or cause to be conducted a survey of the 
historic, architectural, and archaeological resources within the community. 
The survey shall be compatible with the Utah Inventory of Historic and 
Archaeological Sites. Survey and Inventory documents shall be maintained 
and open to the public. The survey will updated at least every ten years. 

 
B. Review Proposed Nominations to the National Register of Historic Places. 

1. The Commission shall review and comment to the State Historic Preservation 
Officer on all proposed National Register nominations for properties within 
the boundaries of the community. When the Commission considers a 
National Register nomination which is normally evaluated by professionals 
in a specific discipline and that discipline is not represented on the 
Commission, the Commission will seek expertise in this area before 
rendering its decision.  

 
C. Provide advice and information. 

 
1. The Commission shall act in an advisory role to other officials and 

departments of government regarding the identification and protection of 
local historic and archaeological resources.  

2. The Commission shall work toward the continuing education of citizens 
regarding historic preservation and the community’s history. 

 
D. Enforcement of Local Historic Preservation Laws. 

 
1. (Note – If Heber City has passed, or proposed to pass local laws for the 

review of alterations, proposed demolition, or new construction as it affects 
local historic resources, such legislation should be included here along with 
provisions for enforcement by the Historic Preservation Commission.) 

 
E. Enforcement of State Historic Preservation Laws.  
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1. The Commission shall support the enforcement of all state laws relating to 
historic preservation and the protection of Utah antiquities; and such state 
laws regarding notification of the State Historic Preservation Office or any 
known proposed action which will destroy or affect a site, building, or object 
owned by the State of Utah and included on or eligible for the State or 
National Registers. 

 
A. Advise the City Council and other interested parties in the community on 

matters related to historic preservation and history. 
 

B. Coordinate with other City entities and community organizations related to 
the community’s history and cultural affairs. 
 

C. Conduct surveys of local historic properties in compliance with standards 
set by the State Historic Preservation Office. 
 

D. Maintain an inventory of surveyed historic properties, including site forms and 
related support materials, in a publicly accessible location. 
 

E. Participate in planning and land-use processes undertaken by the City that have 
the potential to affect historic properties. 
 

F. Promote and conduct educational and interpretive programs related to the 
community’s history and historic properties. 
 

G. Review and comment to the State Historic Preservation Office regarding all 
proposed National Register nominations of properties in the community 
 

H. Apply for and administer grants and other financial aid for historic 
preservation and history- related projects in the city. 

 
I. The Preservation Commission should become a resource to Property 

Owners. It is not the intent of the Commission to unduly burden or be an 
obstacle to Property Rights, Preservation, and Improvement.  

 
2.50.040 Standards for Rehabilitation and Design Guidelines 
 
It is specifically not the intent of this Ordinance or Section to create a Historic District, nor 
that any provision herein be interpreted to do so, nor to violate State Code Section 10-9a-
534, Regulation of building design elements prohibit -- Exceptions. In the event there is any 
conflict between State Code and this Ordinance, as to either creation of a Historic District, 
or prohibited regulation of building design elements, (specifically State Code Section 10-9a-
534), this Ordinance and its above described intent shall govern and prevail. 
 
The following suggested guidelines shall be used by the Historic Preservation Commission                                                                                                                              
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Design Guidelines for Rehabilitation.  
It is anticipated that the following guidelines would be implemented as talking points for 
discussions associated with potential or anticipated rehabilitation of historic properties. 
These guidelines should apply to historic buildings of all periods, styles, types, materials, 
and sizes. They should apply to both the exterior and the interior of historic buildings. The 
guidelines also encompass related landscape features and the building’s site and 
environment as well as attached, adjacent, or related new construction. 

 
1. A property should be used for its historic purpose or be placed in a new use 

that requires minimal change to the defining characteristics of the building 
and its site and environment. 

2. The historic character of a property should be retained and preserved. The 
removal of historic materials or alteration of features and spaces that 
characterize a property should be avoided. 

3. Each property should be recognized as a physical record of its time, place, 
and use. Changes that create a false sense of historical development, such as 
adding conjectural features or architectural elements from other buildings, 
should not be undertaken. 

4. Most properties change over time; those changes that have acquired 
historic significance in their own right should be retained and preserved. 

5. Distinctive features, finishes, and construction techniques or examples of 
craftsmanship that characterize a property should be preserved. 

6. Deteriorated historic features should be repaired rather than replaced. 
Where the severity of deterioration requires replacement of a distinctive 
feature, the new feature should match the old in design, color, texture, and 
other visual qualities and, where possible, materials. Replacement of 
missing features should be substantiated by documentary, physical, or 
pictorial evidence. 

7. Chemical or physical treatments, such as sandblasting, that cause damage to 
historic materials should not be used. The surface cleaning of structures, if 
appropriate, should be undertaken using the gentlest means possible. 

8. Significant archeological resources affected by a project should be protected 
and preserved. If such resources must be disturbed, mitigation measures 
should be undertaken. 

9. New additions, exterior alterations, or related new construction should not 
destroy historic materials that characterize the property. The new work 
should be differentiated from the old and should be compatible with the 
massing, size, scale, and architectural features to protect the historic 
integrity of the property and its environment. 

10. New additions and adjacent or related new construction should be 
undertaken in such a manner that if removed in the future, the essential 
form and integrity of the historic property and its environment would be 
unimpaired. 
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City Council Staff Report 

MEETING DATE: May 17, 2022 
SUBJECT:   67 E 200 N Zone Change, 

Ord 2022-10 
RESPONSIBLE: Jamie Baron 
DEPARTMENT:   Planning Department 
STRATEGIC RELEVANCE: Community and Economic 

Development 
______________________________________________________________________________ 
 
SUMMARY  
Jeremy Clark is requesting a zone change from R-3 Residential to C-3 Commercial for the 
property located at 67 E 200 N, containing 0.46 acres. The Council requested staff to 
amendment the agreement and come back. 
 
The policy questions include the following: 
 

1. Should the City change the zoning of the property from R-3 Residential to C-3 
Commercial? 

2. What conditions does the Council want to see in a Zone Change Agreement? 
 
 
RECOMMENDATION  
 
The Planning Commission forwarded a positive recommendation on March 8, 2022. Staff is 
recommending approval of Ord. 2022-10 with the associated agreement. 
 
______________________________________________________________________________ 
 
BACKGROUND  
 
During the May 3, 2022 meeting the Council discussed the request and provided the following 
comments. 

 Desire to keep the home 

 Limit the height to 2 stories 

 Don’t require any additional right of way 

 8’ masonry wall where desired by the adjacent residential property 
 
The applicant was at the meeting online, but got called away by the time the council discussed 
the item. 
 
Staff has changed the agreement based on the comments of the Council, however during 
discussions with the applicant, there is not a consensus on the following issues. 
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 The home has to remain 

 Limiting the height to 2 stories 
 
DISCUSSION 
 
HEIGHT 
The applicant is concerned with the 2 story height limit. The applicant is requesting that the 
height requirement be the same as the other properties within the zone. Staff has outlined the 
current temporary ordinance limiting the height to 3 stories and 46 feet. The applicant is willing 
to consider that height. 
 
FISCAL IMPACT 
 
N/A 
 
CONCLUSION  
 
Jeremy Clark is requesting to change the zoning of the 0.46 acre parcel at 67 E 200 N from R-3 
Residential to C-3 Commercial. The Planning Commission held a public hearing and forwarded a 
positive recommendation. Staff is recommending the Council approve the request with the 
following findings and conditions: 
 
Findings 

1. The Planning Commission held a public hearing on February 22, 2022. 
2. The Planning Commission forwarded a positive recommendation on March 8, 2022. 
3. The zone change is consistent with the General Plan. 

 
Conditions 

1. An agreement shall be entered into to incorporate all conditions of approval. 
2. All aerial utilities on or that front the property shall be undergrounded. 
3. An 8’ masonry wall shall be built along all adjacent residential properties, at the request 

of the residential property owner. 
4. A new sewer lateral connecting the building to the sewer main in 200 N shall be 

installed at the request of the City. 
5. Any additional conditions of the City Council: _____________________________. 

 
ALTERNATIVES 
 
Approve 
Continue 
Deny 
______________________________________________________________________________ 
 
POTENTIAL MOTIONS 
 
Staff Recommendation – Approval 
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“I move to approve Ordinance 2022-10 and associated agreement with the findings and 
conditions in the conclusion of the staff report.” 
 
 
______________________________________________________________________________ 
 
ACCOUNTABILITY  
 
Department:    Planning Department 
Staff Member:  Jamie Baron 
 
______________________________________________________________________________ 
 
EXHIBITS 
 

1. Updated agreement 
2. May 3, 2022 Staff Report 
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ZONE CHANGE AGREEMENT 

67 E 200 N 

                    

 

THIS AGREEMENT is entered into this ______ day of _________________, 2022, by and between 

Heber City (the “City”) and Jeremy Clark (the “Petitioner”). 

 

 

WHEREAS, Petitioner has submitted a petition to amend the Zoning Map to apply the C-3 

Commercial Zone to the property identified in Exhibit 1, located at 67 East 200 North; and 

 

WHEREAS, the City finds the rezoning of this Property is consistent with the General Plan; and 

 

WHEREAS, specific conditions of the zone change request have been identified as requirements by 

the City; 

 

NOW, THEREFORE, the Parties hereby agree as follows: 

 

 

1. Upon redevelopment of the property, all aerial utility lines located thereon, or on the frontage 

of the property, shall be placed underground. 

 

2. An 8’masonry wall shall be provided along shared property lines with adjacent residential 

properties, at the request of the adjacent residential property owners. between and along shared 

property lines with adjacent residential properties to provide a barrier between Developer’s 

commercial property, and said adjacent residential properties 

 

3. Preference is given to the preservation of the existing home. In the case of redevelopment, the 

height shall be limited to a height of 2 stories. 

2. .  

 

3. Upon redevelopment, or upon request by the City, whichever shall first occur; Petitioner shall 

dedicate to the City, (at no cost to the City) through a Warranty Deed or by a Dedication Plat, 

an additional 4.75 ft. of frontage along 200 North needed for the 92 ft wide Historic Business 

Core roadway cross section, as shown in the Heber City Standard Drawings. 

 

4. Upon redevelopment, or upon request by the City, whichever shall first occur; Petitioner shall 

install at its own expense, a new private sewer lateral line serving the 67 East 200 North Parcel, 

and connecting said lateral into the City’s sewer main located in 200 North. 

 

5. Once this Agreement is signed by the respective parties with the requisite authority to bind the 

City and the Petitioner, it shall be recorded with Wasatch County Recorder. Thereafter, the 

Zone Change Ordinance will be executed by Heber City and these obligations will become 

binding upon the Parties. 

 

6. This Agreement and the attached Exhibits, contain the entire agreement between the parties and 

no statements, promises or inducements made by either Party shall be binding unless modified 

by a written document approved by both Parties. 

 

Formatted: List Paragraph,  No bullets or numbering
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7. This Agreement shall be a covenant running with the land and shall be binding upon the Parties 

and their assigns and successors in interest. 

 

8. In the event there is a failure to perform any of the obligations of this Agreement and it 

becomes necessary for either party to employ the services of an attorney, whether such attorney 

is inside counsel or private counsel, either with or without litigation, on appeal or otherwise, the 

prevailing party in the controversy shall be entitled to recover its reasonable attorney’s fees and 

any costs and expenses incurred to enforce this agreement. 

 

IN WITNESS WHEREOF, the Parties hereto have set their hands the day and year first above written.  

 

 

HEBER CITY: 

 

By: ________________________________ 

Heidi Franco, Mayor 

 

ATTEST: 

 

 

____________________________ 

Heber City Recorder 

 

 

Petitioner:  

 

 

By: ________________________________ 

Jeremy Clark 

   

 

STATE OF UTAH        ) 

                       : Ss. 

COUNTY OF WASATCH   ) 

 

On this _______ day of ________________, 2022, personally appeared before me the above named 

authorized representative of Petitioner, who duly acknowledged to me that Petitioner is the owner in 

fee of the land described herein and executed the same as such. 

 

 

 

 

___________________________________ 

NOTARY PUBLIC 
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EXHIBIT 1: LEGAL DISCRIPTION 

 

 
 

 

 
Parcel ID:   00-0005-3715 
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City Council Staff Report 

MEETING DATE: May 3, 2022 
SUBJECT:   67 E 200 N Zone Change, 

Ord 2022-10 
RESPONSIBLE: Jamie Baron 
DEPARTMENT:   Planning Department 
STRATEGIC RELEVANCE: Community and Economic 

Development 
______________________________________________________________________________ 
 
SUMMARY  
Jeremy Clark is requesting a zone change from R-3 Residential to C-3 Commercial for the 
property located at 67 E 200 N, containing 0.46 acres. The Planning Commission has forwarded 
a positive recommendation of the request. 
 
The policy questions include the following: 
 

1. Should the City change the zoning of the property from R-3 Residential to C-3 
Commercial? 

2. What conditions does the Council want to see in a Zone Change Agreement? 
 
 
RECOMMENDATION  
 
The Planning Commission forwarded a positive recommendation on March 8, 2022. Staff is 
recommending approval of Ord. 2022-10 with the associated agreement. 
 
______________________________________________________________________________ 
 
BACKGROUND  
 
The property at 67 E 200 N is currently a residential property containing an old sand stone 
house and is located half a block off main street, behind the Jimmy Johns and Spin Café. The 
property is not listed on the historic registry. The applicant seeks to covert the property to C-3 
Commercial. 
 
The applicant has not provided any conceptual development plans at this time. 
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The City Council was introduced to this request during the April 5, 2022 Council Work Meeting. 
The Council indicated that the request should be brought forward to a future meeting for 
consideration. Staff has worked with the applicant on a zone change agreement. 
 
DISCUSSION 
 
GENERAL PLAN 
 
The Envision Heber 2050 General Plan identifies this property as part of the Down Town, which 
extends to 200 E on the map. The Down Town is identified as the following: 
 
  

District Type Uses Density Range/Scale Key Characteristics 
Downtown (600 South 
to 500 North, 200 East 
to 200 West) (DT) 

A mixed use town 
center with historical 
architecture and active 
open spaces 

14 to 30 units per acre 
Up to 4 story heights 
(interior block locations 
encouraged) Consider 
2 story minimum 
height 

Small business 
storefronts with 
historic architectural 
elements on first floors 
along Main Street. 
Interior block 
commercial/office uses 
blending with higher 
density residential. 
East/west streets to 
include diagonal 
parking and bike 
accommodations. 

 
PUBLIC HEARING 
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The Planning Commission held a public hearing on February 22, 2022 and received the 
following comments: 
 
Against the Zone Change (4-5 residents) 

 The property is an old historic home. 

 Concern on the impact of the increasing commercial onto the existing residents. 

 Preserve the current nature of the area. 
 
For the Zone Change (1 resident) 

 The property is half a block off of Main Street, the change is welcomed. 

 Supports the down town area and Main Street. 
 
The item was continued until the March 8, 2022 meeting so the Planning Commission had time 
to reflect on the Public Comment. 
 
PLANNING COMMISSION RECOMMENDATION 
 
The Planning Commission heavily debated the request, with the debate centered around 
whether the zone change request should be denied and let the potential new Down Town Zone 
establish the future of the property, or if the request should be approved prior to the 
completion of that process. The vote was split 5-1, with the Planning Commission forwarding a 
positive recommendation the City Council to approve the zone change, along with a zone 
change agreement.  
 
The key points of the debate were (summarized): 
 

 The down town zoning will determine what this property could become and the zone 
change should wait. 

 The City has been trying to get investment in the down town for years, why delay it? The 
C-3 zoning is adequate until the new zoning is established.  

 Our current zoning already has residential mitigation requirements built into it. 
 
AGREEMENT 
 
The attached agreement contains the following conditions of the zone change. 

 Undergrounding of all aerial utilities upon redevelopment. 

 8 foot tall masonry wall along shared property lines with residential properties. 

 Right of Way dedication for an additional 4.75 feet to meet the new 92 foot cross 
section for the historic down town area. This is to promote 45 degree angle parking on 
the street between the 100’s and Main Street. 

 Install a new sewer lateral for the property at 67 E 200 N, that would connect into the 
sewer main in 200 N. As part of the downtown water and sewer project, the City is 
trying to eliminate sewer laterals that cross properties. The sewer of this property 
crosses other properties. 

 
FISCAL IMPACT 
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N/A 
 
CONCLUSION  
 
Jeremy Clark is requesting to change the zoning of the 0.46 acre parcel at 67 E 200 N from R-3 
Residential to C-3 Commercial. The Planning Commission held a public hearing and forwarded a 
positive recommendation. Staff is recommending the Council approve the request with the 
following findings and conditions: 
 
Findings 

1. The Planning Commission held a public hearing on February 22, 2022. 
2. The Planning Commission forwarded a positive recommendation on March 8, 2022. 
3. The zone change is consistent with the General Plan. 

 
Conditions 

1. An agreement shall be entered into to incorporate all conditions of approval. 
2. All aerial utilities on or that front the property shall be undergrounded. 
3. An 8’ masonry wall shall be built along all adjacent residential properties. 
4. 4.75’ of additional right of way shall be dedicated to the City. 
5. A new sewer lateral connecting the building to the sewer main in 200 N shall be 

installed at the request of the City. 
6. Any additional conditions of the City Council: _____________________________. 

 
ALTERNATIVES 
 
Approve 
Continue 
Deny 
______________________________________________________________________________ 
 
POTENTIAL MOTIONS 
 
Staff Recommendation – Approval 
 
“I move to approve Ordinance 2022-10 and associated agreement with the findings and 
conditions in the conclusion of the staff report.” 
 
 
______________________________________________________________________________ 
 
ACCOUNTABILITY  
 
Department:    Planning Department 
Staff Member:  Jamie Baron 
 
______________________________________________________________________________ 
 
EXHIBITS 
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1. Area Map 
2. Zoning Map 
3. General Plan 
4. Ordinance 2022-10 
5. Agreement 
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ORDINANCE NO. 2022-10 

 

 

AN ORDINANCE AMENDING THE ZONE MAP FROM R-3 RESIDENTIAL TO C-3 

COMMERCIAL FOR PARCEL 00-0005-3715. 

 

 

BE IT ORDAINED by the City Council of Heber City, Utah that the Zoning Map is AMENDED to apply 

the C-3 Commercial Zone to the property described in Exhibit 1. 

  

 

This Ordinance shall take effect immediately upon passage. 

 

ADOPTED and PASSED by the City Council of Heber City, Utah this _____ day of 

____________________, 2022, by the following vote:       

  

             

             

         AYE NAY 

          

 Council Member Rachel Kahler     _____ _____ 

 Council Member Mike Johnston     _____ _____ 

 Council Member Ryan Stack     _____ _____ 

 Council Member Scott Phillips     _____ _____ 

 Council Member Yvonne Barney    _____ _____ 

   

     APPROVED: 

_____________________________ 

Mayor Heidi Franco 

 

 

ATTEST: 

___________________________________ Date: __________________ 

RECORDER  

 

Date of First Recording:          



EXHIBIT 1: GENERAL PLAN AND ZONE CHANGE LEGAL DISCRIPTION 

 

 
 

 

 

Parcel ID:   00-0005-3715 
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ZONE CHANGE AGREEMENT 

67 E 200 N 

                    

 

THIS AGREEMENT is entered into this ______ day of _________________, 2022, by and between 

Heber City (the “City”) and Jeremy Clark (the “Petitioner”). 

 

 

WHEREAS, Petitioner has submitted a petition to amend the Zoning Map to apply the C-3 

Commercial Zone to the property identified in Exhibit 1, located at 67 East 200 North; and 

 

WHEREAS, the City finds the rezoning of this Property is consistent with the General Plan; and 

 

WHEREAS, specific conditions of the zone change request have been identified as requirements by 

the City; 

 

NOW, THEREFORE, the Parties hereby agree as follows: 

 

 

1. Upon redevelopment of the property, all aerial utility lines located thereon, or on the frontage 

of the property, shall be placed underground. 

 

2. An 8’masonry wall between and along shared property lines with adjacent residential properties 

to provide a barrier between Developer’s commercial property, and said adjacent residential 

properties.  

 

3. Upon redevelopment, or upon request by the City, whichever shall first occur; Petitioner shall 

dedicate to the City, (at no cost to the City) through a Warranty Deed or by a Dedication Plat, 

an additional 4.75 ft. of frontage along 200 North needed for the 92 ft wide Historic Business 

Core roadway cross section, as shown in the Heber City Standard Drawings. 

 

4. Upon redevelopment, or upon request by the City, whichever shall first occur; Petitioner shall 

install at its own expense, a new private sewer lateral line serving the 67 East 200 North Parcel, 

and connecting said lateral into the City’s sewer main located in 200 North. 

 

5. Once this Agreement is signed by the respective parties with the requisite authority to bind the 

City and the Petitioner, it shall be recorded with Wasatch County Recorder. Thereafter, the 

Zone Change Ordinance will be executed by Heber City and these obligations will become 

binding upon the Parties. 

 

6. This Agreement and the attached Exhibits, contain the entire agreement between the parties and 

no statements, promises or inducements made by either Party shall be binding unless modified 

by a written document approved by both Parties. 

 

7. This Agreement shall be a covenant running with the land and shall be binding upon the Parties 

and their assigns and successors in interest. 

 

8. In the event there is a failure to perform any of the obligations of this Agreement and it 

becomes necessary for either party to employ the services of an attorney, whether such attorney 
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is inside counsel or private counsel, either with or without litigation, on appeal or otherwise, the 

prevailing party in the controversy shall be entitled to recover its reasonable attorney’s fees and 

any costs and expenses incurred to enforce this agreement. 

 

IN WITNESS WHEREOF, the Parties hereto have set their hands the day and year first above written.  

 

 

HEBER CITY: 

 

By: ________________________________ 

Heidi Franco, Mayor 

 

ATTEST: 

 

 

____________________________ 

Heber City Recorder 

 

 

Petitioner:  

 

 

By: ________________________________ 

Jeremy Clark 

   

 

STATE OF UTAH        ) 

                       : Ss. 

COUNTY OF WASATCH   ) 

 

On this _______ day of ________________, 2022, personally appeared before me the above named 

authorized representative of Petitioner, who duly acknowledged to me that Petitioner is the owner in 

fee of the land described herein and executed the same as such. 

 

 

 

 

___________________________________ 

NOTARY PUBLIC 
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EXHIBIT 1: LEGAL DISCRIPTION 

 

 
 

 

 

Parcel ID:   00-0005-3715 
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City Council Staff Report 
MEETING DATE: May 17, 2022 
SUBJECT:   Ordinance 2022-06 

Approving DMJ Annexation 
RESPONSIBLE: Anthony L. Kohler, 

Planning Director 
DEPARTMENT:   Planning Department 
STRATEGIC RELEVANCE: Community Development 
______________________________________________________________________________ 
 
 
SUMMARY  
 
The DMJ Annexation was previewed by Council on January 4, March 1, April 19, 2022 and May 
3. The next step involves finalizing the Master Development Agreement (MDA) and approving 
the annexation. 
 
The policy questions include the following: 
 

 Should Council adopt Ordinance 2022-06, approving the DMJ Annexation and 
accompanying MDA?   

 
RECOMMENDATION  
 
Staff recommends Council discuss potential changes to the MDA and adopt Ordinance 2022-06, 
approving the DMJ Annexation and accompanying MDA. 
______________________________________________________________________________ 
 
BACKGROUND  
 
The DMJ Annexation process has included the following reviews. 
 

 May 5, 2020: Council accepted petition for further study 

 June 15: Petition Certified 

 July 15, 2020: End of Protest Period 

 August 11, 2020: Planning Commission review 

 August 25, 2020: Planning Commission review and recommendation 

 September 15, 2020: Council Public Hearing 

 January 4, 2022: Council Work Meeting Review 

 March 1, 2022: Council Work Meeting Review 

 April 19, 2022: Council Work Meeting Review 

 May 3, 2022: Council Work Meeting Review  
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 May 17, 2022: Council Work Meeting Review and Potential Adoption 
 
The DMJ Annexation has completed all steps necessary for annexation and may be approved by 
Council by vote on Ordinance 2022-06.  Following Council approval, there are several steps in 
finalizing the annexation, including County Surveyor signature, City Plat and Ordinance 
signatures, State Lt. Governor’s Office approval and finally, recording the final plat, Ordinance 
and MDA at the County Recorder’s Office. 
 
 
DISCUSSION 
 
The following changes have been made to simplify the MDA, based on Council feedback at the 
last meeting: 
 

 3.31: Make it clear there is not a TDR mechanism for potential extra ERUs; clarify that 
the City is neutral on the issue of excess JSSD ERUs; remove restriction on square 
footage for dwellings; remove reference to 1.6 acre parking lot gift and associated 
impact fee offsets. 

 3.4: Remove parcel sales. 

 3.4: Remove Moderate Income Housing. 

 4.1: Add requirement for developer to meet future storm water plans. 

 4.3 thru 4.5: Remove Vested Rights section that vests development under all of city’s 
current laws. This has the impact of requiring development to meet any future altered 
City laws. 

 4.3: Term of Agreement, add reference that agreement expires either at final certificate 
of occupancy or 5 years, whichever comes first. 

 4.7: Remove Moratorium. 

 5.2 thru 6: Remove mediation, arbitration, development processing and future City 
laws. 

 7.2 thru 7.4: Remove reference to trailhead parking and open space dedication 
processes. 

 8.7.1: Clarify Infrastructure Plan includes Civil Drawings. 

 8.9: Remove Public Infrastructure District. 

 12.3: Development will meet future stormwater requirements. 

 14.3: Remove references to deleted sections relating to arbitration/mediation. 

 Changes to Section number references to match above changes. 

 All Industrial references deleted 

 Page 1: Replaced date with underline 

 Deleted craftsman word page 12 

 Page 12, 6.1: requires developer to build a trail along the Timpanogos Canal if applicable 
entities such as canal owner, the City and adjoining property owners can agree to the 
trail. 

 Page 18 deleted mass grading term 
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FISCAL IMPACT 
 
The proposed development will create jobs, and provide commercial property tax and sales tax, 
resulting in a positive impact to the City’s budget. 
 
 
CONCLUSION  
 
1. The proposed DMJ Annexation is consistent with the: 

a) Heber City Annexation Policy Plan; 
b) Heber City General Plan; and 
c) The North Village Overlay Zone (NVOZ). 

 
2. The proposed DMJ MDA benefits the City in the following ways: 
 

a) Limits the development to include only non-residential development;  
b) Creates the seed money to begin the purchase of development rights in the North 

Fields; 
c) Ensures the MDA can be amended by the City and master developer if need be 

without a sub-developer subverting those efforts; and 
d) Ensures the development will comply with the City’s future Storm Water and 

Transportation Master Plans.  
 
ALTERNATIVES 
 

1. Approve as proposed 
2. Approve as amended 
3. Continue 
4. Deny 

______________________________________________________________________________ 
 
POTENTIAL MOTIONS 
 
Staff Recommended Option – Approve 
 
I move to ADOPT Ordinance 2022-06, approving the DMJ Annexation and associated MDA as 
presented, with the findings and conditions as presented in the conclusion above. 
 
Alternative 2 – Approve as Amended 
 
I move to ADOPT Ordinance 2022-06, approving the DMJ Annexation and associated MDA with 
the findings and conditions as presented in the conclusion above, with the following changes: 
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______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
Alternative 3 – Continue 
 
I move to CONTINUE Ordinance 2022-06 to another meeting on [DATE], with direction to the 
applicant and/or Staff on information and / or changes needed to render a decision, as follows:  
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
Alternative 4 – Deny 
 
I move to DENY Ordinance 2022-06 with the following findings. 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
 
ACCOUNTABILITY  
 
Department:    Planning Department, Planning Director 
Staff Member:  Anthony L. Kohler 
 
______________________________________________________________________________ 
 
EXHIBITS 
 
Exhibit 1:  Ordinance 2022-06 and Accompanying MDA 
Exhibit 2:  PowerPoint Presentation  

 
 
 
 
 

 



 

 

 

 

 

Exhibit 1 

 



ORDINANCE NO. 2022-06 

 

 

AN ORDINANCE APPROVING THE DMJ ANNEXATION LOCATED AT THE NORTH 

WEST CORNER OF THE INTERSECTION OF HIGHWAY 32 AND OLD HIGHWAY 40. 

 

 

BE IT ORDAINED by the City Council of Heber City, Utah, the properties described in Exhibit 

A, as illustrated in Exhibit B, are hereby annexed into the City of Heber City, Utah, and the 

properties contained therein shall initially have the zoning designation of North Village Overlay 

Zone (NVOZ). 

 

 

 

This Ordinance shall take effect immediately upon passage, but not prior to the execution of the 

Master Development Agreement illustrated in Exhibit C. 

 

  

 

PASSED, APPROVED and ORDERED TO BE PUBLISHED BY THE HEBER CITY 

COUNCIL this ______ day of ___________ 2022. 

 

AYE   NAY    ABSENT     ABSTAIN 

Rachel Kahler   _____  _____   _____  _____ 

Michael Johnston  _____  _____    _____  _____ 

Ryan Stack   _____   _____    _____  _____ 

Scott Phillips   _____   _____    _____  _____ 

Yvonne Barney  _____   _____    _____  _____ 

 

 

APPROVED:  

 

_____________________________  

Mayor Heidi Franco  

 

 

ATTEST:  

 

_____________________________ Date: __________________  

RECORDER 

 

 

 

 

 

 

 

 

 

 

 

 



Exhibit A: Legal Description 

 
 

 

Parcels  

 

00-0007-7532 

00-0020-7956 

   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 



Exhibit B: Annexation Location 

 
 

 

 



Exhibit C: Master Development Agreement 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



WHEN RECORDED, RETURN TO: 

 

Heber City 

Attention: City Recorder 

75 North Main Street 

Heber City, Utah 84032 

 

 

Tax Parcel Nos.: 

(Space above for Recorder’s use only.) 

 

 

DEVELOPMENT AGREEMENT  

FOR THE  

 DMJ MIXED USE COMMERCIAL DEVELOPMENT 

THIS DEVELOPMENT AGREEMENT FOR THE DMJ MIXED USE COMMERCIAL 

DEVELOPMENT (this “Agreement”) is made and entered into as of the _______ day of 

_______________, 2022, by and between HEBER CITY, a political subdivision of the State of 

Utah (the “City”), and DMJ Jordanelle, LLC, a Utah limited liability company (“ DMJ”). Each of 

DMJ and the City are hereinafter referred to individually as a “Party” and collectively as the 

“Parties.”   

RECITALS 

A.  The capitalized terms used in these Recitals are defined in Section 1.2, below. 

B.  DMJ is the owner of approximately 8.717 acres of undeveloped real property 

situated on the North East corner of Old Highway 40 and State Route 32 in Wasatch County, State 

of Utah, as more specifically described in Exhibit A attached hereto (the “Property”). This 

Agreement and the Site Plan meets the intent of and is guided by the Envision 2050 Heber General 

Plan.   

C.  On ___________, 2022, the City approved and adopted, a Site Plan for the Project, 

subject to the Parties entering into this Agreement and the agreeing to annexation of the Property 

into the City. Said Site Plan for the Property shall allow for mixed-use development, including 

commercial uses on the ground floor(s) and support uses on the upper floor, and recreational and 

open space uses. All such uses, including but not limited to all commercial uses, shall be consistent 

with the permitted uses in the NVOZ.   

D.  Provision of infrastructure to the Property is vital to its development in accordance 

with the Site Plan and this Agreement, and, consistent with the foregoing, DMJ will prepare an 

Infrastructure Plan (aka Civil Drawings). 

E.  DMJ may not be the developer of the entire Property, but may sell or otherwise 

convey some or all the Property to one or more Persons who will undertake the actual development 

work (each a “Developer” and together, the “Developers”).  Notwithstanding that there may be 
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sub-developers, transferees, purchasers or assignees from the original Developer or Developers, 

only those parties that DMJ specifically designates in a written agreement as their “Successor”, or 

“Successor’s in Interest”, shall retain the right and standing to oppose, or seek amendment of this 

Agreement, or any other subsequent amendment thereto. Any third party not so specifically 

designated, that may purchase or receive portions, phases, lots or parts of this 

Development/Project, shall have no standing to oppose or seek amendment of any part of this 

Agreement, nor have any part in any negotiations to alter, change or amend. Additionally, 

notwithstanding the foregoing, once all backbone improvements are laid down, implemented and 

approved by the City, any subsequent Developer, Assignee, Successor, or Successor in Interest 

obtaining any portion, or part, or phase of this Development/Project by sale, transfer or assignment 

shall have no standing to oppose or seek to amend any portions of this Development/Project.     

F.  The Parties now desire to enter into this Agreement to establish and set forth the 

rights and responsibilities of DMJ and its successors in interest, including but not limited to, those 

developers, sub-developers and builders who will develop the Property as a commercial project in 

accordance with the terms hereof, and to establish the rights and responsibilities of the City to 

annex the Property into the boundaries of Heber City and to authorize and regulate such 

development pursuant to the requirements of this Agreement. 

G.  The City Council has reviewed this Agreement and determined that it is consistent 

with the Act, the Zoning Ordinance and the Heber City General Plan, and that it provides for and 

promotes the health, safety, welfare, convenience, aesthetics, and general good of the community 

as a whole.   The Agreement does not contradict, and specifically complies with, and is governed 

by Utah Code Ann Section 10-9a.  The Parties understand and intend that this Agreement is a 

“development agreement” within the meaning of, and entered into pursuant to the terms of, the 

Act. 

H.  DMJ and the City have cooperated in the preparation of this Agreement.  

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and other 

good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the 

City and DMJ hereby agree to the following: 

TERMS 

1. Incorporation of Recitals and Exhibits/ Definitions.   

1.1 Incorporation.  The foregoing Recitals and Exhibits A through E are 

hereby incorporated into this Agreement. 

1.2 Definitions.  Any capitalized term or phrase used in this Agreement has the 

meaning given to it below or in the section where the definition of such term is 

given. 
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1.2.1 Act means the Municipal Land Use, Development, and 

Management Act, Utah Code Ann.  §§10-9a-101, et seq.  (2008). 

1.2.2 Administrative Action means and includes any amendment to the 

Exhibits to this Agreement or other action that may be approved by the 

Administrator as provided in Section 17. 

1.2.3 Administrator means the Person designated by the City as the 

Administrator of this Agreement. 

1.2.4 Agreement has the meaning set forth in the preamble and includes 

all Exhibits attached hereto. 

1.2.5 Public Gathering Areas means any public owned area or public 

park identified on the Site Plan that is intended to provide services to the 

community at large, such that it would be considered to be a System 

Improvement. 

1.2.6 Applicant means a Person submitting a Development Application, 

a Modification Application or a request for an Administrative Action. 

1.2.7 Assessment Area means an area or areas created by the Special 

Service District pursuant to Utah Code Ann.  § 11-42-101, et seq. (2008), 

or other applicable State Law, with the approval of DMJ and other Property 

Owners, if required, to fund the construction of some or all of the Backbone 

Improvements. 

1.2.8 Backbone Improvements means those improvements shown as 

such in the Infrastructure Plan and which are, generally, infrastructure 

improvements that are intended to support the overall development of the 

Property and not merely a part of the development of any particular 

Subdivision or Commercial Site Plan.   Backbone Improvements are 

generally considered to be in the nature of “System Improvements,” as 

defined in Utah Code Ann.  § 11-36a-101, et seq.  (2008). 

1.2.9 Building Permit means a permit issued by the City to allow 

construction, erection or structural alteration of any building, structure, 

private or public infrastructure, On-Site Infrastructure on any portion of the 

Project, or to construct any Off-Site Infrastructure. 

1.2.10 CC&R’s means one or more declarations of conditions, covenants 

and restrictions regarding certain aspects of design and construction on the 

Property recorded or to be recorded with regard to the Property or any part 

thereof, as amended from time to time. 
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1.2.11 Capital Facilities Plan means a plan adopted or to be adopted by 

the City in the future to substantiate the collection of Impact Fees as 

required by State law. 

1.2.12 City means the City of Heber, a political subdivision of the State of 

Utah.   

1.2.13 City Consultants means those outside consultants employed by the 

City in various specialized disciplines such as traffic, hydrology or drainage 

to review certain aspects of the development of the Project. 

1.2.14 City Updated North Village Street Master Plan shall mean the 

City’s Street Master Plan and Street Capital Facilities Plan.  

1.2.15 City Updated North Village Stormwater Master Plan shall have 

the meaning provided in Paragraph 12.3. 

1.2.16 City’s Future Laws means the ordinances, policies, standards, 

procedures and processing fee schedules of the City that will be in effect as 

of a particular time in the future when a Development Application is 

submitted for a part of the Project and that may, in accordance with the 

provisions of this Agreement, be applicable to the Development 

Application. 

1.2.17 City’s Vested Laws means the ordinances, policies, standards, 

procedures and processing fee schedules of the City related to zoning, 

subdivisions, development, public improvements and other similar or 

related matters that are in effect as of the Effective Date. 

1.2.18 Commercial Site Plan means a plan submitted to the City for the 

approval of the development of a portion of the Project that may include,  

multiple commercial buildings that are not intended to be on individual 

subdivision lots, are allowed under the applicable Zone. 

1.2.19 Council means the elected City Council of the City. 

1.2.20 Default shall have the meaning provided in Paragraph 14. 

1.2.21 Design Guidelines means the design guidelines referenced in the 

North Village Over Lay Zone.  

1.2.22 Developer shall have the meaning provided in Recital E. 

1.2.23 Development Application means an application to the City for 

development of a portion of the Project, a Commercial Site Plan, a Building 
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Permit, improvement plans or any other permit, certificate or other 

authorization from the City required for development of the Project. 

1.2.24 Development Property shall have the meaning provided in Section 

23.1. 

1.2.25 Development Report means a report containing the information 

specified in Section 3.3 submitted to the City by DMJ or any successor for 

the sale of any Parcel to a Developer, Sub-developer or Builder or the 

submittal of a Development Application by a Developer, Sub-developer or 

Builder pursuant to an assignment from DMJ. 

1.2.26 Development Unit means either a commercial or residential use of 

property with respect to which an ERU calculation can be applied in 

accordance with this Agreement.   

1.2.27 Effective Date means the date on which the later of both the 

following shall have occurred: the Parties have executed this Agreement 

and the City’s annexation of the Property has been completed and takes 

effect pursuant to Utah Code Ann. §10-2-425.  

1.2.28 Eligible Improvements shall have the meaning provided in Section 

8.9. 

1.2.29 Development Entitlements shall have the meaning provided in 

Section 3.1 of this Agreement. 

1.2.30 Equivalent Residential Unit (ERU) means the residential density 

allocated to: (a) any given Residential Unit when measured against a single-

family dwelling unit, which measure shall be determined pursuant to 

Section 18.21.020.2.2(2) of the City’s Vested Laws; and (b) commercial 

ERUs will be calculated as provided in Section 18.21.020.2.2(2) of the 

City’s Vested Laws.  For purposes of clarity, the Parties agree that no ERUs 

shall be allocated to schools and churches.   

1.2.31 Final Plat means the recordable map or other graphical 

representation of land prepared in accordance with Utah Code Ann.  §10-

9a-603, and approved by the City, effectuating a Subdivision of any portion 

of the Project. 

1.2.32 Highway 40 means a “state highway” type transportation corridor 

maintained by the Utah Department of Transportation and referred to as 

U.S. Highway 40. 
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1.2.33 Homeowners’ Association(s) means one or more associations 

formed pursuant to Utah law to perform the functions of an association of 

property owners. 

1.2.34 Impact Fees means those fees, assessments, exactions or payments 

of money imposed by the City as a condition on development activity as 

specified in Utah Code Ann.  §§ 11-36a-101, et seq., (2008). 

1.2.35 Improved Open Space means open space, including but not limited 

to that which has been improved with one or more of the following, as 

selected by the City Manager or his or her designee: first and foremost those 

amenities listed in the City’s Park’s Site Plan, churches, schools and 

associated lands, playgrounds, tennis courts, club houses, swimming pools, 

trail systems, trail heads, skate parks, volleyball courts, Public Gathering 

Areas or parks, sports fields, bathrooms, irrigated landscaping, associated 

paved parking for improved open space, pavilions, playgrounds, trailheads, 

drinking fountains, natural areas integrated with open spaces and park areas, 

or other improvements.   

1.2.36 Infrastructure Plan means the conceptual infrastructure plan, 

including culinary water, secondary water, storm water, sanitary sewer and 

private roads, as amended from time to time. 

1.2.37 Intended Uses means the use of all or portions of the Project for 

commercial uses, open spaces, parks, trails and other uses permitted in the 

Zoning Ordinance, Design Guidelines and as shown on the Site Plan. 

1.2.38 Site Plan means the Site Plan attached as Exhibit B, which Site Plan 

is a conceptual/illustrative depiction of the presently anticipated 

development plan for the Property, which Site Plan may be modified from 

time-to-time by DMJ to respond to market, engineering and other 

development objectives.   

1.2.39 Modification Application means an application to amend this 

Agreement (but not including those changes which may be made by 

Administrative Action). 

1.2.40 Mortgage means (1) any mortgage or deed of trust or other 

instrument or transaction in which the Property, or a portion thereof or a 

direct or indirect ownership or other interest therein, or any improvements 

thereon, is conveyed or pledged as security, or (2) a sale and leaseback 

arrangement in which the Property, or a portion thereof, or any 

improvements thereon, is sold and leased back concurrently therewith. 
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1.2.41 Mortgagee means any holder of a lender’s beneficial or security 

interest (or the owner and landlord in the case of any sale and leaseback 

arrangement) under a Mortgage. 

1.2.42 Neighborhood Park means a park that is planned and designed as 

an amenity to serve and necessary for the use and convenience of a 

particular Subdivision or Commercial Site Plan (or a group of related 

Subdivisions or Commercial Site Plans).  Neighborhood Parks are not 

System Improvements and shall be maintained by the applicable 

Homeowners’ Association.  

1.2.43 Non-City Agency means a governmental or quasi-governmental 

entity, other than those of the City, which has jurisdiction over the approval 

of an aspect of the Project.   

1.2.44 North Fields means that certain real property located generally west 

of the Property and generally depicted on Exhibit C attached hereto.   

1.2.45 Notice means any notice to or from any Party to this Agreement that 

is either required or permitted to be given to another Party. 

1.2.46 Off-Site Infrastructure means the off-site public or private 

infrastructure, such as roads and utilities, specified in the Infrastructure Plan 

that is necessary for development of the Property but is not located on the 

portion of the Property that is subject to a Development Application. 

1.2.47 On-Site Infrastructure means the on-site public or private 

infrastructure, such as roads or utilities, specified in the Infrastructure Plan 

that is necessary for development of the Property and is located on that 

portion of the Property that is subject to a Development Application. 

1.2.48 On-Site Retention/Detention shall mean a storm drain facility that 

is provided on-site upon private property within the development. 

1.2.49 Open Space means the following: the Town Center Plaza, all parks 

(regardless of size or type); pedestrian, bicycle, and equestrian trails and 

pathways; passive open spaces, water features, and natural habitat areas; 

parkways and commonly maintained natural or landscaped areas; 

sidewalks, street tree plantings and medians; ballfields and recreational 

spaces (including, without limitation, any such facilities provided by or 

upon a school or church site, excepting areas within building footprints 

other than community gardens); drains and detention basins and swells, 

canals, protected slope areas, and any other quasi-public area that the City 

determines to be Open Space as a part of the approval of a Development 
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Application.   Open Space includes, but is not limited to, those areas 

identified as Open Space in the Site Plan. 

1.2.50 Outsourcing means the process of the City contracting with City 

Consultants or paying overtime to City employees to provide technical 

support in the review and approval of the various aspects of a Development 

Application, as is more fully set out in this Agreement. 

1.2.51 Parcel means an area identified on the Site Plan with a specific land 

use designation that is intended to be further subdivided for future 

development. 

1.2.52 Person means any natural person, corporation, Limited Liability 

Company, trust, joint venture, association, company, partnership, limited 

partnership, governmental authority or other entity. 

1.2.53 Phase means the development of a portion of the Project. 

1.2.54 (Intentionally Left Blank) 

1.2.55 Planning Commission means the City’s Planning Commission. 

1.2.56 Project means the mixed-used Site Plan to be developed on the 

Property in accordance with this Agreement, including, without limitation, 

all associated public and private facilities, Intended Uses, Phases and all of 

the other aspects approved as part of this Agreement and the Site Plan. 

1.2.57 Project Park means a park identified on the Site Plan that is 

intended to provide services to the community at large such that it would be 

considered to be a System Improvement. 

1.2.58 Property Owner or Property Owners means DMJ Jordanelle, 

LLC and any other successor-in-interest to DMJ as an owner of the Property 

or any portion thereof, including but not limited to, Developers, Sub-

developers and builders.  

1.2.59 Site Plan means the plan submitted to the City for the first stage of 

the approval of a Subdivision or Commercial Development in accordance 

with the City’s Vested Laws.  

1.2.60 Sub-developer means any Person that obtains title to a Parcel from 

a Developer for development.  

1.2.61 Subdivision means the division of any portion of the Project into a 

subdivision pursuant to State Law and/or the Zoning Ordinance. 
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1.2.62 System Improvement means those elements of infrastructure that 

fall within the definition of System Improvements pursuant to Utah Code 

Ann.  §11-36a-102(21).  For purposes of this Agreement, DMJ and the City 

agree that the expansion of the UVU Access Road and the installation of 

the NE Collector Road are System Improvements.  

1.2.63 Zone means the City’s North Village Overlay District Zone. 

1.2.64 Zoning Ordinance means the City’s Land Use and Development 

Ordinance adopted pursuant to the Act that is in effect as of the Effective 

Date. 

2. Development of the Project.  Development of the Project shall be in accordance 

with this Agreement, the City’s Vested Laws and the City’s Future Laws as expressly set forth in 

this Agreement.  The Parties acknowledge and agree that if there is a conflict with this Agreement 

and the City’s current or future laws, then this Agreement shall supersede.  

3. Development of the Property in Compliance with the Site Plan.   

3.1 Project Density.  Except as may be otherwise augmented hereinafter, 

Property Owners shall be entitled to and are vested with the right to develop and 

construct  up to 60 ERUs on the Property consistent with the Intended Uses 

specified in the Zoning Ordinance and generally identified on the Site Plan 

(collectively, the “Base Density Entitlements”). The Base Density Entitlements 

represent the base density allocation per gross acre allowed by the City’s Vested 

Laws and have been approved pursuant to the City’s review of the Site Plan in 

accordance with the requirements of the North Village Overlay District Zone.    

3.2 Intended Uses by Parcel and Densities.  Intended Uses and Densities 

currently contemplated for each Parcel are shown on the Site Plan for the Property, 

which plan has been prepared in compliance with the requirements of the Heber 

City ordinances set forth in Chapter 18.21 of the City’s Vested Laws. Uses on the 

property shall not include dwelling units on any ground floor.  

3.3 Use of Density.  Notwithstanding the maximum gross density permitted 

under the Zone, DMJ may allocate the Development Entitlements among any 

Subdivision or any Commercial Site Plan within the Project.   

Accounting for Density for Parcels Sold to Sub-developers.  In connection 

with the sale of any Parcel sold by DMJ to a Developer or Sub-developer, DMJ 

shall provide the City with a written document specifying the identity of the 

Person to whom the Parcel is sold, the allocation, if any, of any Development 

ERUs associated with such Parcel, and the Open Space requirements and/or 

obligations associated with such Parcel.  In connection with the recordation of a 

Final Plat or other document of conveyance for any Parcel sold to a Developer or 
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Sub-developer, DMJ shall provide the City Recorder with a development report (a 

“Development Report”) identifying the Parcel(s) sold, the Residential 

Development ERU and/or other type of use or Development Unit allocated with 

the Parcel(s), the Development ERU remaining with DMJ and any material 

effects of the sale on the Site Plan.  

3.3.1 Return of Unused Density.  DMJ shall not be entitled to the return 

or transfer of any unused density.  DMJ shall not be allowed to transfer any 

such ERUs, nor any other development rights to other phases, developments 

or areas within the Project, nor be given value, be allowed to bank, 

monetize, be given any credit in value, nor negotiated for any other value 

or any benefits whatsoever within the Project. Nor shall DMJ be allowed to 

transfer to any transferee, successor in interest of DMJ, or any other third 

party that may be affiliated in any manner with the Project.   

3.3.2 The City shall not oppose and will remain neutral regarding DMJ’s 

ability or lack thereof to transfer potential surplus NVSSD ERU’s held by 

Jordanelle Special Service District (JSSD) to a third party.  

3.3.3 Generally, Density approvals include the following: 

 Approvals include 3 buildings, with up to 3 floors in each building, not 

to exceed a total of 125,325 net SF, with associated parking of 

approximately 211 spaces and in General Conformance with the Site 

Plan referred to above. 

 Consistent with section 5.1 below, the developer is entitled to develop 

the project in Phases. 

 All Ground level floors in the project are limited to commercial uses.  

A variety of Commercial Support uses are allowed on the top floor - 

such as Conference Rooms, Break Rooms, Lockers, Offices, and other 

uses as allowed by zoning; however, any Support Commercial 

residential uses will be exclusively restricted to individuals who work 

within the Project, (work force housing), and restricted to only the 

second or third floors. 

 There shall be no more than one (1) dwelling unit for each 

condominium unit. No building permit for a residential dwelling unit 

shall be issued until the certificate of occupancy has been issued for 

the associated commercial space.  

 Commercial Store Fronts on the ground floor(s) (respectively), with up 

to 14’ tall roll-up doors are allowed on all Ground floor sides of the 

building(s) (south and north sides).   Vehicular storage, if desired, is 

allowed (for fleet vehicles, RVs, Speed Boats, Sprinter Vans, etc.) is 

allowed on any ground floor level.  
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 The Developer is allowed to develop and sell, at his option, either a 

“shell version” of each unit, a finished version or a hybrid partially 

finished version. 

 The Developer intends to file and record Condominium 

Documentation. In their restrictive covenants (aka CCR’s), Developer 

will include notices and rules regarding the limitation of residences in 

the development, because of the unique commercial and residential 

sharing space of the project. Developer shall specifically provide in 

notices to residential dwellers that this project is primarily a 

commercial development, and as such, there is an expectation that 

there may be commercial type smells, odors, fumes, noises and 

elements present in and about such dwellings, not otherwise or 

normally associated or present in typical residential areas.   

 Should any Buyer need additional Tenant Improvements, he shall be 

responsible to submit, process, permit and construct all such Tenant 

Improvement applications complete with all required Plans subject to 

the City’s current codes and requirements.  

 Should any buyers need additional tenant improvements, such buyer 

shall be responsible to submit, process, acquire permits, and construct 

any such improvement, subject to all City approved plans, 

administrative processes, codes and requirements.  

 In the event that there may be any conflicting or ambiguous terms in 

the NVOZ, the contents of this MDA shall be the prevailing/deciding 

document. 

 

3.4 Moderate Income Housing Requirements (Intentionally Left Blank) 

 

4. Zoning and Vested Rights. 

4.1 Compliance with City Requirements and Standards. Except for the 

future  policies, requirements, standards, and conditions within the City Updated 

North Village Stormwater Master Plan, referenced in Section 12.3, to which 

Developer and Owners anticipate, acknowledge and consent, Developer and 

Owners expressly acknowledge that nothing in this Agreement shall be deemed to 

relieve Developer or any Continuing or Successor Owner from its obligations to 

comply with all applicable requirements of the City necessary for approval and 

recordation of subdivision plats and site plans for the Project, which are in place at 

the time of a complete and approved application, including the payment of unpaid 

fees, the approval of subdivision plats and site plans, the approval of building 

permits and construction permits, and compliance with all applicable ordinances, 
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resolutions, policies and procedures of the City except as otherwise provided in this 

agreement.  

4.2 Current Zoning.  Concurrently with its execution of this Agreement, the 

City has annexed the Project to the City and zoned the Property under the North 

Village Overlay District Zone.  The North Village Overlay District Zone (Section 

18.21.010 and Section 18.21.060 of the Heber City Code) was approved by the 

Council on March 16, 2021.  

4.3 Term of Agreement.  The term of this Agreement shall commence on the 

Effective Date and continue either for a period of  five (5) years, or the day upon 

which the final certificate of occupancy is approved and granted, whichever first 

occurs,  (the “Term”), unless it is terminated in accordance with Section 26.  The 

Term may, at DMJ’s option, be extended for one (1) additional five (5) year period, 

provided DMJ is not in material default of any provisions of this Agreement and 

after providing the City with written notice not less than six (6) months prior to the 

scheduled expiration date.  Unless otherwise agreed between the Parties, DMJ 

vested rights and interests set forth in the Agreement shall expire at the end of the 

Term, or as the Term may be extended by the Parties.  Upon termination of this 

Agreement for any reason, the obligations of the Parties to each other created under 

this Agreement shall terminate, but none of the licenses, building permits, or 

certificates of occupancy granted prior to the expiration of the Term or termination 

of this Agreement shall be rescinded or limited in any manner, nor will any rights 

or obligations of Property Owners or the City intended to run with the land be 

terminated.  

5. Approval Processes for Development Applications.  

5.1 Phasing.  The City acknowledges that DMJ, Developers, and Sub-

developers who have purchased Parcels of the Property may submit multiple 

applications from time to time to develop and/or construct portions of the Project 

in phases. 

6. Open Space, Improved Public Parks, and Trails Requirements.   

6.1 Development Timing: Open Space, Neighborhood Parks, and Trails.  

Trails shall be constructed and developed concurrently with the respective 

development within which said trails are located. The City’s Park Master Plan 

shows a public trail along the Timpanogos Canal. DMJ will use a best efforts 

approach to help the City negotiate a version of the proposed trails that would be 

acceptable to all parties. Assuming the City and other thirds parties can reach an 

agreement regarding the canal trail, DMJ shall construct and dedicate the portion 

of the trail which lies within the developer’s property. The City shall not be 

obligated to finally accept and place into warranty any public improvements located 

within or constructed in conjunction with the development of a particular Phase 
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until the parks and trails located within such Phase have been constructed or the 

City has received an improvement completion assurance in the form of either a cash 

escrow deposit, a letter of credit or such other form of completion assurance as may 

then be accepted by the City with respect to such parks and trails meeting the 

requirements of Section 10-9a-604.5 of the Utah Municipal Land Use Development 

Management Act.   

6.2 Dedication of Open Space or Trails.  Dedication of Trails to the City shall 

be by plat recordation or by dedication by deed from the applicable Property Owner 

which shall be without any financial encumbrance or other encumbrance (including 

easements) which unreasonably interferes with the use of the property for Open 

Space and/or Trails; In the event trails are established solely for the internal use by 

Homeowners’ Association, no public easement shall be granted by DMJ or any 

other Property Owner. 

6.3 Maintenance of Open Space/or Trails.  Except as otherwise specifically 

provided in this Agreement, upon acceptance by the City of Trails and after formal 

possession, the City shall be responsible for maintaining the Public Trail Areas after 

final inspection and acceptance of the applicable improvements included therein, if 

any.  If the Trails are dedicated to an entity other than the City, the dedication shall 

provide for the maintenance of the applicable Trails. 

6.4 Tax Benefits.  The City acknowledges that Property Owners may seek to 

qualify for certain tax benefits by reason of conveying, dedicating, gifting, granting 

or transferring Open Space and/or Trails to the City or to a charitable organization.  

Property Owners shall have the sole responsibility to claim and qualify for any tax 

benefits sought by Property Owners by reason of the foregoing.  The City shall 

reasonably cooperate with Property Owners to the maximum extent allowable 

under law to allow Property Owners to take advantage of any such tax benefits. 

6.5 North Fields Preservation.  DMJ, for itself and with respect to each 

subsequent Owner of the Property, agrees that upon issuance of a building permit 

for a Development Unit, the Owner of such Development Unit shall pay to the City 

a fee equal to $2,500 per ERU or partial ERU attributable to such Development 

Unit (the “North Fields Preservation Fee”).  The City shall utilize funds collected 

pursuant to the North Fields Preservation Fee solely for the purpose of preserving 

open space in the North Fields, including purchase of development rights.  The City 

agrees that the North Fields Preservation Fee shall not be charged for Development 

Units constructed and operated as Moderate Income Housing Units. 

7. Public Improvements. 

7.1 Utilities and On-Site Infrastructure.  The City acknowledges that DMJ 

will prepare an Infrastructure Plan (aka Civil Drawings). The Parties acknowledge 

that there will be a Capital Facilities Plan for the Public Infrastructure approved and 
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adopted by the City.  The Property Owners shall have the responsibility and 

obligation, to construct and fund, or cause to be constructed and installed, in phases, 

the On-Site and Off-Site Infrastructure according to the Capital Facilities Plan that 

is necessary to support the development proposed within a specific Development 

Application. If any Property Owners elect to construct any On-Site Infrastructure 

or Off-Site Infrastructure required by the Capital Faculties Plan as a condition of 

approval of a Development Application, the Property Owner shall pay the cost 

thereof, subject to its reimbursement rights set forth in Section 7.2.  The City shall 

comply with the statutory processes and all other applicable laws, rules, and 

regulations governing such work.  Parties contemplate that each Phase will be 

served by sanitary sewer, culinary water and secondary irrigation systems provided 

by others.   

 

7.2 Excess Improvements/Upsizing. Any infrastructure requested by the 

Developer or required by the Development shall be the responsibility of the 

Developer. The City and DMJ acknowledge and agree that, as a part of the Capital 

Facilities Plan, certain portions of the infrastructure improvements shown on the 

Capital Facilities Plan (including both On and Off-site Infrastructure) may need to 

be enlarged, increased or otherwise “upsized” or upgraded (collectively, the 

“Excess Improvements”) at the request of the City or other responsible Non-City 

Agency to serve, directly or indirectly, developments or future developments on 

land areas outside of the Project’s boundaries or owned by parties other than 

Property Owners (collectively, the “Benefitted Property”). In recognition of the 

foregoing, and as a material inducement to the execution of this Agreement by 

DMJ: 

7.2.1 Reimbursements.  The City agrees that it shall reimburse the 

applicable Property Owners for, or to the extent permissible under then-

applicable law and as identified in the approved Capital Facilities Plan, 

costs incurred by the applicable Property Owners in the construction of 

Excess Improvements. Subject to the City’s approval, Property Owners 

may, from time to time, oversize and/or install and construct portions of the 

infrastructure specified in the Infrastructure Plan that are System 

Improvements.  The City shall ensure that Property Owners, as applicable, 

are reimbursed for actual costs from Impact Fees for oversizing. City shall 

also make available reimbursement/pioneering agreements to reimburse 

Property owners for installing Off-site System Improvements to serve their 

property as required by State law.  

7.2.2 Building Fee and Impact Fee Credits.  To the extent that any 

reimbursements paid to a Property Owner pursuant to the Reimbursement 

Procedures do not fully reimburse Property Owners for the amounts 

expended or costs incurred by the Property Owner in the construction of the 

Excess Improvements, City shall credit the applicable Property Owner up 
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to the value of such deficiency against the Impact Fees applicable to the 

Project.     

7.2.3 Backbone Improvements.  Compensation to Property Owners for 

any “upsizing” of the Backbone Improvements that are not included in the 

approved Capital Facilities Plan shall be agreed to by Property Owners and 

the City as a part of the plan for financing the construction of such 

Backbone Improvements. 

7.3 Variations between Infrastructure Plan, Capital Facilities Plan and any 

City’s Future Capital Facilities Plan.  The Parties acknowledge that the City may 

adopt a new or amended Capital Facilities Plan. Additionally, the City may adopt 

new or amended Impact Fee ordinances as permitted by State Law for the collection 

of Impact Fees to pay for the construction of parts or all of the Backbone 

Improvements.  The new Capital Facilities Plan shall in no way limit or reduce the 

Development Entitlements authorized under this Agreement; change any land uses 

or permitted uses of the Project; limit or control the rate, timing, phasing or 

sequencing of the approval, development or construction of all or any part of the 

Project in any manner so long as all applicable requirements of this Agreement and 

relevant sections of the Zoning Ordinance are satisfied.  The Capital Facilities Plan 

and any future Capital Facilities Plan may differ from the Infrastructure Plan.  As a 

part of the approval of a Development Application, the City may require Property 

Owners to build portions of the Backbone Improvements as shown on the Capital 

Facilities Plan (after it is adopted) instead of as shown on the Infrastructure Plan. 

However, the Property Owners shall not be required to build any such Backbone 

Improvements pursuant to the Capital Facilities Plans that exceed the facilities 

shown on the Infrastructure Plans unless such facilities are inadequate to meet the 

development needs of the Project, per City Standards, and unless the City and the 

Property Owners have executed an agreement providing for the reimbursement to 

the applicable Property Owner for the oversizing costs to construct such excess 

facilities.  If the Parties cannot reach agreement on the terms of a reimbursement 

agreement, the terms of such a reimbursement agreement shall be subject to the 

mediation and arbitration provisions of Section 14. Notwithstanding the above, 

nothing herein obligates the City to pay for the minimum backbone infrastructure 

needed for the Project. 

7.4 No Additional Off-Site Infrastructure Requirements.  Notwithstanding 

anything to the contrary in the City’s Vested Laws, the City shall not, directly or 

indirectly, charge Developers or Sub-developers, or any of their respective affiliates 

or successors, any development fees, impact fees, water hookup fees, or any similar 

fees, charges, assessments or exactions for Off-Site Infrastructure not contemplated 

in the Capital Facilities Plan, or subsequent updates to said Plan. However, any and 

all such development fees, impact fees, water hookup fees, or any similar fees, 

charges, assessments or exactions for On-Site Infrastructure, shall be borne by 
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Developers and Sub-developers, or any of their respective affiliates or successors, 

or residents, regardless of whether they are off-site or on-site, pursuant to the 

Capital Facilities Plan. In the event that Developer or Sub-developer is required to 

build Off-Site Infrastructure, and in the event pioneering agreements are used, the 

City would collect a pro-rata share from future, benefitting developers. 

7.5 Modifications of Infrastructure Locations and the Boundaries of the 

Development Areas.  The City acknowledges that the exact locations of On and 

Off-Site Infrastructure and the boundaries of the Parcels are conceptual in nature 

and that additional surveying, engineering and similar studies are needed to finalize 

lot locations, road and utility alignments as well as road and utility sizing. 

Therefore, Parcel boundaries, road and utility alignments and, subject to the 

requirements of this Agreement, infrastructure sizing may be further modified and 

revised upon the City’s approval of subsequent Development Applications in 

accordance with subsequent subarea infrastructure Site Plans that will be prepared 

by Developer for each Phase, and the City’s Vested Laws, all subject to City final 

approval.   

7.6 Utilities Provided by the North Village Special Service District 

(NVSSD) and the Jordanelle Special Service District (JSSD).   The Parties 

acknowledge that the Project is currently served by the NVSSD and the JSSD for 

sewer and water, including secondary water.  It is the intent by both Parties that the 

NVSSD and the JSSD shall continue to serve the project for these utilities through 

such service districts as long as they have capacity and capable of serving. The 

Developer shall provide Commitment Letters from JSSD and NVSSD for the plat 

being served before final approval for that particular plat is granted. If at any time 

it is deemed unfeasible to have JSSD or NVSSD serve the Project, the Developer 

shall secure other service providers. The City shall not be liable or responsible to 

provide such services. 

7.7 Water Rights.  Developers shall be required to comply with the JSSD and 

NVSSD water policies generally applicable to all NVSSD customers.   

7.8 Streets.  Street frontage shall be improved in compliance with the City’s 

Standards and Specifications and the NVOZ.  

Development shall obtain UDOT access approval for any accesses onto a state 

highway. 

7.9 Off-Site Connectivity.  All trails, canals, ditches and roads shall connect 

with existing trails, canals, ditches and roads located immediately adjacent to the 

Project such that there is consistent, smooth linkage and connectivity with any and 

all municipal systems.  
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 8. Cable/Fiber Optic Service.  Subject to all applicable federal and state laws, as well 

as the City’s authorization and capacity to timely install in a reasonable manner all required 

infrastructure and provide such service, DMJ agrees that the City shall be the sole cable/fiber optic 

network provider for the Development. The City shall install or cause to be installed all 

underground conduits necessary to make available a minimum of one cable service/fiber optic 

communication provider, or other comparable information and communication service provider, 

within the Project.  DMJ shall cooperate and reasonably accommodate the City’s installation and 

development of said cable service/fiber optic network, (CFON).  Notwithstanding the foregoing, 

Property Owners may contract with any cable TV/fiber optic and other communication provider 

of their own choice and grant an exclusive right of access and/or easement to such provider to 

furnish cable TV/fiber optic and other communication services for those dwelling units or other 

uses on such Property Owner’s real property so long as the property is private and not dedicated 

to the public.  The City may charge and collect all taxes and fees with respect to cable, fiber optic 

and other communication lines as allowed under an applicable City ordinance or state law.   

 9. CC&Rs.  As more fully set forth in the CC&Rs, Property Owners shall create and 

establish one or more  Property Owners’ Associations, which shall be responsible for the 

implementation and enforcement of the CC&Rs and the Design Guidelines, including but not 

limited to architectural reviews, water efficiency, wildfire education, open space, and private street 

maintenance. Recordation of the CC&Rs and creation of such Property Owners’ Associations shall 

be required at the time of Final Plat review and approval. They shall be recorded both with the 

County and City Recorders.  The City shall not be responsible for the implementation and/or 

enforcement of any such CC&Rs and Design Guidelines. The CC&Rs may be amended by the 

processes specified in the CC&Rs without any requirement of approval of such amendments by 

the City.  If any provision of the Design Guidelines is inconsistent with a specific provision of this 

Agreement, the terms of this Agreement shall govern. Prior to the issuance of any building permits 

for residential, business, commercial or recreational use, but excluding On or Off-Site 

Infrastructure or other infrastructure proposed by Property Owners, the architectural control 

committee established by the CC&Rs shall certify that the proposed Development Application 

complies with the Design Guidelines.  To facilitate uniform application and enforcement of the 

Design Guidelines, the Design Guidelines shall incorporate the design standards set forth in the 

Zone.  Potential avenues of enforcement of the applicable CC&Rs available to the applicable 

Property Owners’ Association or Owners shall include judicial enforcement by a court having 

subject matter jurisdiction over the particular dispute.  

10. Fees & Bonding.  

10.1 General Requirement of Payment of Fees.  The City acknowledges its 

fees are subject to applicable State law. The City’s impact fee requirements will be 

set forth in the City’s approved Capital Facilities Plan for the Project area to be 

developed subsequent to this Agreement and incorporated herein.  

10.2 Limitations on New Development, Review or Impact Fees.  The Project 

shall not be made subject to any new development, review or impact fees or 
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impositions enacted after the Effective Date unless: (a) the amount charged has 

been determined in accordance with all applicable state laws; and (b) it is directly 

or in practical effect, proportionate to the costs incurred by the City from the 

Project, and it is imposed and used to mitigate an impact caused by the development 

of the Project. 

10.3 Warranty Bonding.  To the extent other public financing vehicles are not 

available for any on or off-site, publicly dedicated infrastructure or similar 

improvements for the Project, Property Owners, Developers or Sub-developers, as 

applicable, shall provide performance or warranty bonds,  per the Heber City Code, 

in the form of letters of credit or cash bonds (all forms approved by the City) in 

relation to any on or off-site, publicly dedicated infrastructure or similar 

improvements for the Project (the “Security”), including, without limitation, roads, 

curb and gutter, storm drains, sewer, water, street lighting, signs, sidewalks, 

landscaping within public rights of way, public open space, public parks and trails.  

Notwithstanding anything to the contrary under the City’s Vested Laws, Property 

Owners shall not be required to post any such security for any privately-owned 

infrastructure or improvements, not necessary for public health and safety. The 

Security required under this section shall otherwise conform to the requirements of 

State Law. 

11. Construction Standards and Requirements. 

11.1 Building Permits.  No buildings or other structures that require permits, 

shall be constructed within the Project without the Developer or Sub-developer first 

obtaining building permits in accordance with the City's Vested Laws.  Developers 

and Sub-developers may apply for and obtain a grading permit following 

Preliminary Site Plan approval if the Developers or Sub-developers, as applicable, 

have submitted and received approval of a site-grading plan and SWPPP and 

subject to a Land Disturbance Permit issued pursuant to Section 12 below.  

11.2 City and Other Governmental Agency Permits.  Before commencement 

of construction or development of any buildings, structures or other work or 

improvements upon any portion of the Project, a Developer or Sub-developer shall, 

at their expense, secure, or cause to be secured, any and all permits which may be 

required by the City under the City’s Vested Laws or any other governmental entity 

having jurisdiction over the work.  The City shall reasonably cooperate with 

Developers Sub-developers in seeking to secure such permits from other 

governmental entities. 

11.3 Limitation to Three Stories. No structure in the Project shall exceed three 

(3) stories in height.  

12. Grading, On-Site Processing of Natural Materials; Storm Water 

Management.   
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12.1 (Intentionally Left Blank) 

 

12.2 On-Site Processing of Natural Materials.  Property Owners may use the 

natural materials located on the Project, including, without limitation, sand, gravel 

and rock, and may process such natural materials into construction materials, 

including, without limitation, aggregate or topsoil, for use in the construction of On 

and Off-Site Infrastructure, commercial buildings, residential structures, or other 

buildings or improvements located in the Project and other locations outside the 

Project. Property Owner shall remediate any damage to trails, infrastructure, 

drainage or natural water features caused by such use. Notwithstanding this 

provision, this does not permit the construction of any subdivision or site-specific 

improvements prior to the requisite Final Plat review and approval for such 

improvements.  Property Owner shall remediate any damage to trails, 

infrastructure, drainage or natural water features caused by such use. Any such uses 

shall not be considered gravel pits.   

 

12.3 Storm Water Management.  The Parties acknowledge that the City is 

presently contemplating a future regional storm water master plan that generally 

does not include the Property (as finalized and adopted by the City, the “City 

Updated North Village Stormwater Master Plan”). DMJ shall be required to 

comply with all future policies and standards of the North Village Stormwater 

Master Plan and associated Stormwater Design Manual, yet to be adopted, and all 

standards and requirements of any and all exhibits attached and incorporated into 

this Agreement, including but not limited to the Horrocks Engineering Report.  

 

12.4 Trail Construction. Any and all trails shall be constructed along street 

frontage, and not within any drainage facilities.   

 

12.5.    Future Transportation Plan  The Parties acknowledge that the City 

is presently contemplating a future Regional Transportation Plan that is expected 

to significantly benefit all the residents of Heber City (when finalized and adopted 

by the City, the “City Updated North Village Transportation Plan”).  Even 

though that plan is not expected to be completed or approved until well after the 

anticipated development permits for the DMJ Project have been issued, DMJ agrees 

to financially contribute to the associated Impact Fees on a pro-rata basis, provided 

that the impact fees shall apply to all the projects in the North Village zone and 

shall be based upon an objective pro-rata basis (of size, ERUs or other similar 

metric).   

 

13. Provision of Municipal Services.  The City shall provide all City services to the  

Project that it provides from time to time to other residents and properties within the City including, 

but not limited to, development services and inspections, road and streetlight maintenance on 

public streets, police, and other emergency services.  Such services shall be provided to the Project 
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at the same levels of service, and on the same terms and rates as provided to other residents and 

properties in the City, unless such services are provided by other entities, or, because of the unique 

topography, location or other special or unique circumstances in the area covered by this 

Agreement, the cost to provide such services is higher than the like property rate throughout the 

City, and the City is able to demonstrate by empirical evidence, that such costs are a result of 

substantive additional or increased costs of municipal services, or financial burden to the City, 

then such additional costs, including but not limited to those required for additional special fire or 

police services, may be passed on to the Property Owners by way of special municipal service 

zonal fees, or some other equivalent of such fees.  The City may charge such increased rate fees 

to Property Owners with respect to the Project, Phase, or sections of a Phase proportionate to their 

share of the increased cost. 

 

14. Default.  Any failure by any party to perform any term or provision of this 

Agreement, which failure continues uncured for a period of thirty (30) days following the receipt 

of written notice of such failure from the other party (unless such period is extended by mutual 

written consent, and subject to Sections 14.2 through 14.4), shall constitute a “Default” under 

this Agreement. Any notice given pursuant to the preceding sentence (“Asserted Default 

Notice”) shall comply with Section 14.1.  

 

14.1. Notice.  If a Property Owner or the City causes an event which remains 

uncured for a period of thirty (30) days, this would constitute a Default of this 

Agreement.  The Party claiming a Default shall provide a written Asserted Default 

Notice to the other Party.   

14.1.1. Contents of the Asserted Default Notice.  The Asserted Default 

Notice shall: 

14.1.1.1 Claim of Default.  Specify the claimed event of 

Default; 

14.1.1.2. Identification of Provisions.  Identify with 

particularity the provisions of any applicable law, rule, regulation 

or provision of this Agreement that is claimed to be in Default; 

14.1.1.3. Specify Materiality.  Identify why the claimed 

Default is claimed to be material; and 

14.1.1.4. Proposed Cure.  Specify the manner in which said 

failure may be satisfactorily cured. 

14.2. Cure.  Following receipt of an Asserted Default Notice, the defaulting Party 

shall have sixty (60) days in which to cure such claimed Default (the “Cure 

Period”).  If more than 60 days is required for such cure, the defaulting Party shall 

have such additional time as is reasonably necessary under the circumstances in 
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which to cure such Default so long as the defaulting Party commences such cure 

within the Cure Period and pursues such cure with reasonable diligence. 

14.3. Meet and Confer, Mediation, Arbitration.  Upon the failure of a 

defaulting Party to cure a Default within the Cure Period or in the event the 

defaulting Party contests that a Default has occurred, before initiating any formal 

litigation proceedings the Parties shall first engage in Mediation.  

14.4. Remedies.  If the Parties are not able to resolve the Default by Mediation, 

the Parties shall have the following remedies: 

14.4.1. Legal Remedies.  Legal Remedies available to both Parties shall 

include all rights and remedies available at law and in equity, including, but 

not limited to, injunctive relief, specific performance and/or damages.  In 

addition to any other rights or remedies, any Party may institute legal action 

to cure, correct or remedy any default, to specifically enforce any covenant 

or agreement herein, or to enjoin any threatened or attempted violation. 

Nothing in this section is intended to, nor does it limit Developer’s or City’s 

right to such legal and equitable remedies as permitted by law.  It is 

specifically acknowledged by both Parties that neither Party waives any 

such rights for legal and equitable remedies. 

14.4.2. Enforcement of Security.  The right to draw on any security posted 

or provided in connection with the Project and relating to remedying of the 

particular Default. 

14.4.3. Withholding Further Development Approvals.  The right to 

withhold all further reviews, approvals, licenses, building permits and/or 

other permits for development of that portion of the Property owned by the 

defaulting Property Owner. 

14.5. Public Meeting.  For any Default by a Property Owner, before any remedy 

in Section 14.4.1 may be imposed by the City, Property Owners shall be afforded 

the right to attend a public meeting before the Council and to address the Council 

regarding the claimed Default. 

14.6. Emergency Defaults.  Anything in this Agreement notwithstanding, if the 

Council finds on the record in a public meeting that a Default by Property Owners 

materially impairs a compelling, countervailing interest of the City and that any 

delays in imposing a remedy to such a Default would also impair a compelling, 

countervailing interest of the City, the City may impose the remedies of Section 

14.4., without any further requirements or obligations to the Property Owners.  The 

City shall give Notice to Property Owners in accordance with the City’s Vested 

Laws of any public meeting at which an emergency Default is to be considered and 
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Property Owners shall be allowed to attend such meeting and address the Council 

regarding the claimed emergency Default. 

14.7. Cumulative Rights.  The rights and remedies set forth herein shall be 

cumulative. 

15. Notices.  All notices required or permitted under this Amended Development  

Agreement shall, in addition to any other means of transmission, be given in writing by certified 

mail and regular mail to the following address: 

 

 To the Property Owners: 

 

 DMJ, LLC 

 C/O Mark Halberg 

  9375 East Shea Boulevard, Suite 267 

 Scottsdale, AZ  85260 

 

 To the City: 

 

 City of Heber 

 Attn: City Recorder 

 25 North Main Street 

 Heber, Utah 84032 

  

15.1 Effectiveness of Notice.  Except as otherwise provided in this Agreement, 

each Notice shall be effective and shall be deemed delivered on the earlier of: 

15.1.1 Physical Delivery.  Its actual receipt, if delivered personally, by 

courier service, or by facsimile, provided that a copy of the facsimile Notice 

is mailed or personally delivered as set forth herein on the same day and the 

sending Party has confirmation of transmission receipt of the Notice.  

15.1.2 Electronic Delivery.  Its actual receipt if delivered electronically by 

email, provided that a copy of the email is printed out in physical form and 

mailed or personally delivered as set forth herein on the same day and the 

sending Party has an electronic receipt of the delivery of the Notice. 

15.1.3 Mail Delivery.  On the day the Notice is postmarked for mailing, 

postage prepaid, by First Class or Certified United States Mail and actually 

deposited in or delivered to the United States Mail.   

15.1.4 Change of Notice Address.  Any Party may change its address for 

Notice under this Agreement by giving written Notice to the other Party in 

accordance with the provisions of this Section. 
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16. Administrative Amendments. 

16.1 Allowable Administrative Applications:  The following modifications to 

this Agreement may be considered and approved by the Administrator. 

16.1.1 Infrastructure.  Modification of the location and/or sizing of the 

infrastructure for the Project that does not materially change the 

functionality of the infrastructure. 

16.1.2 Design Guidelines.  Modifications of the Design Guidelines. 

16.1.3 Development Unit Allocations.  Any allocation of Development 

Unit densities to be made by DMJ or its successors, including proposed 

increases in commercial density. 

16.1.4 Minor Amendment.  Any other modifications deemed to be minor 

modifications by the Administrator. 

16.2 Application to Administrator.  Applications for Administrative 

Amendments shall be filed with the Administrator. 

16.2.1 Referral by Administrator.  If the Administrator determines for 

any reason that it would be inappropriate for the Administrator to determine 

any Administrative Amendment, the Administrator may require the 

Administrative Amendment to be processed as a Modification Application. 

16.2.2 Administrator’s Review of Administrative Amendment. The 

Administrator shall consider and decide upon the Administrative 

Amendment within a reasonable time not to exceed forty-five (45) days 

from the date of submission of a complete application for an Administrative 

Amendment.  Applicant must provide all documents in their completed 

form and pay any required fee in accordance with State law. 

16.2.3 Notification Regarding Application and Administrator’s 

Approval.  Within ten (10) days of receiving a complete application for an 

Administrative Amendment, the Administrator shall notify the Council in 

writing.  Unless the Administrator receives a notice pursuant to these 

Sections, requiring that the proposed Administrative Amendment be 

considered by the Council as a Modification Application, the Administrator 

shall review the application for an Administrative Amendment and approve 

or deny the same within the 45-day period set forth in Section 17.2.2. If the 

Administrator approves the Administrative Amendment, the Administrator 

shall notify the Council in writing of the proposed approval and such 

approval of the Administrative Amendment by the Administrator shall be 

conclusively deemed binding on the City.  A notice of such approval shall 
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be recorded against the applicable portion of the Property in the official City 

records. 

16.2.4 City Council Requirement of Modification Application 

Processing.  If the Council requires the proposed Administrative 

Amendment to be considered by the Council as a Modification Application, 

it shall, within two (2) business days after the first Council meeting 

following notification by the Administrator pursuant to Section 17-2-3 

above, notify the Administrator that the Administrative Amendment must 

be processed as a Modification Application, and that the Council shall be 

the final determining body for any and all Modification Applications.   

16.2.5 Appeal of Administrator’s Denial of Administrative 

Amendment.  If the Administrator denies any proposed Administrative 

Amendment, the Applicant may process the proposed Administrative 

Amendment to the Council for final adjudication. The Council shall be the 

final determining body for any and all Modification Applications. 

17. Amendment.  Except for Administrative Amendments, any future amendments to 

this Agreement shall be considered as Modification Applications subject to the following      

processes: 

17.1 Submissions of Modification Applications.  Only the City or DMJ or an 

assignee of DMJ, approved in writing by the City, and one that succeeds to all of 

the rights and obligations of DMJ under this Agreement may submit a Modification 

Application. 

17.2 Modification Application Contents.  Modification Applications shall: 

17.2.1 Identification of Property.  Identify the property or properties 

affected by the Modification Application. 

17.2.2 Description of Effect.  Describe the effect of the Modification 

Application on the affected portions of the Project. 

17.2.3 Identification of Non-City Agencies.  Identify any Non-City 

agencies potentially having jurisdiction over the Modification Application. 

17.2.4 Map.  Provide a map of any affected property and  all property 

within three hundred feet (300’) showing the present or Intended Use and 

density of all such properties. 

17.2.5 Fee.  Modification Applications shall be accompanied by a fee in an 

amount reasonably estimated by the City to cover the costs of processing 

the Modification Application. 
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17.3. Mutual Cooperation in Processing Modification Applications.  Both the 

City and Applicants shall cooperate reasonably in promptly and fairly processing 

Modification Applications.   

17.4 Planning Commission Review of Modification Applications.  

17.4.1 Review. All aspects of a Modification Application required by law 

to be reviewed by the Planning Commission shall be considered by the 

Planning Commission as soon as reasonably possible in accordance with 

the City’s Vested Laws in light of the nature and/or complexity of the 

Modification Application. The City shall not be required to begin its review 

of any application unless and until the Applicant has submitted a complete 

application.  

17.4.2 Recommendation.  The Planning Commission’s vote on the 

Modification Application shall be only a recommendation. 

17.5 Council Review of Modification Application.  After the Planning 

Commission, if required by law, has made or been deemed to have made its 

recommendation of the Modification Application, the Council shall consider the 

Modification Application.  

17.6 Council’s Objections to Modification Applications.  If the Council 

objects to the Modification Application, the Council shall provide a written 

determination advising the Applicant of the reasons for denial, including specifying 

the reasons the City believes that the Modification Application is not consistent 

with the intent of this Agreement and/or the City’s Vested Laws (or, only to the 

extent permissible under this Agreement, the City’s Future Laws). 

17.7 Mediation of Council’s Objections to Modification Applications.  If the 

Council and Property Owners are unable to resolve a dispute regarding a 

Modification Application, the Parties shall attempt within seven (7) days to appoint 

a mutually acceptable expert in land planning or such other discipline as may be 

appropriate.  If the Parties are unable to agree on a single acceptable mediator, each 

shall, within seven (7) days, appoint its own individual appropriate expert. These 

two experts shall, between them, choose the single mediator.  Property Owners shall 

pay the fees of the chosen mediator.  The chosen mediator shall within fourteen 

(14) days, review the positions of the parties regarding the mediation issue and 

promptly attempt to mediate the issue between the parties.  

17.8 Amendments by DMJ.  Notwithstanding any other provision in this 

Agreement to the contrary, DMJ may propose and if approved by the City, execute 

any amendment or other modification of this Agreement or the Site Plan, without 

the consent of any Property Owner provided that such amendments, modifications, 

land uses and density allocations: (a) are consistent with the requirements of the 
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City’s Vested Laws; and (b) shall not alter the ERU density allocated to such 

Property Owner identified in a duly executed Development Report or assignment 

from DMJ or otherwise affect any development rights associated with such 

Property Owner’s Development Property set forth in a property specific 

development agreement with the City pertaining to such Development Property or 

a recorded Subdivision Plat specific to such Development Property and no other 

portion of the Project.  For avoidance of doubt, neither the City nor DMJ shall be 

required to obtain the consent of any Property Owner or any subsequent owner of 

a portion of the Project in order to amend this Agreement pursuant to this Section 

17. 

 

18. Estoppel Certificate. Upon twenty (20) days prior written request by a Property  

Owner, the City will execute an estoppel certificate to any third party certifying that this 

Agreement has not been amended or altered (except as described in the certificate) and remains in 

full force and effect, and that such Property Owner is not in default of the terms of this Agreement 

(except as described in the certificate), and such other matters as may be reasonably requested by 

the Property Owner.  The City acknowledges that a certificate hereunder may be relied upon by 

transferees and mortgagees. 

 

19. Attorney Fees and Costs.  In the event of the failure of either Party hereto to 

comply with any provision of this Agreement, the defaulting Party shall pay any and all costs 

and expenses, including reasonable attorneys’ fees, investigating such actions, taking depositions 

and discovery, and all other necessary costs incurred in, arising out of or resulting from such 

default (including any incurred in connection with any appeal or in bankruptcy court) incurred by 

the injured Party in enforcing its rights and remedies, whether such right or remedy is pursued by 

filing a lawsuit or otherwise. 

 

20. Entire Agreement.  Unless expressly provided herein, nothing in this Agreement 

shall be interpreted to conflict with, replace or waive any requirements, obligations, standards, 

duties, rights and enforcements afforded to the Parties, provided by and through the NVOZ Zone 

and Ordinance, and shall be interpreted and presumed by the Parties to be consistent, in harmony 

with, and incorporated herein with this Agreement.  This Agreement and all Exhibits hereto, is the 

entire agreement between the Parties and may not be amended or modified except either as 

provided herein or by a subsequent written amendment signed by all Parties. 

 

21. Headings.  The captions used in this Agreement are for convenience only and a not 

intended to be substantive provisions or evidences of intent. 

 

22 No Third-Party Rights/No Joint Venture.  This Agreement does not create a joint  

venture relationship, partnership or agency relationship between the City and Property Owner.  

Further, the Parties do not intend this Agreement to create any third-party beneficiary rights.  

The Parties acknowledge that this Agreement refers to a private development and that the City 

has no interest in, responsibility for or duty to any third parties, including but not limited to JSSD 

or NVSSD, concerning any improvements to the Property unless the City has accepted the 
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dedication of such improvements at which time all rights and responsibilities for the dedicated 

public improvement shall be the City's. 

 

23. Assignability.  

23.1 Transfer to Developers and Sub-developers.  Notwithstanding anything 

to the contrary in this Agreement, DMJ or its successor may sell any portion of the 

Property to one or more Developers and/or Sub-developers at any time from and 

after the Effective Date.  Each such transferred portion of the Property (each, a 

“Development Property”) shall be developed by the Developer and/or Sub-

developer in accordance with and subject to the terms hereof, including, without 

limitation, the following: 

23.1.1 Developer or Sub-developer shall assume in writing for the benefit 

of the City and Property Owners all of the obligations and liabilities of 

Property Owners hereunder with respect to the Development Property; 

23.1.2 Developer and Sub-developer shall be afforded the rights of 

Property Owners granted hereunder in respect of the applicable 

Development Property only, including, without limitation, any rights of 

Property Owners in and the impact fee credits and/or reimbursements 

pertaining to such Development Property; provided, however, that unless 

DMJ otherwise agrees in writing,  Developer and/or Sub-developer shall 

not, in each case without the prior written consent of DMJ, which may be 

granted or withheld in DMJ’ sole discretion: 

(i) submit any design guidelines to the City in respect to the 

Development Property and/or propose any amendments, 

modifications or other alterations to the Design Guidelines or any 

other design guidelines previously submitted by DMJ Owners to 

the City in respect of the Development Property; 

(ii) process any Final Plats, site plans or Development 

Applications for the Development Property and/or propose any 

amendments, modifications or other alterations of any approved 

Final Plats, site plans, and/or Development Applications 

procured by DMJ for the Development Property; or 

(iii) propose or oppose any amendments, modifications or other 

alterations to this Agreement. 

23.1.3 The City agrees not to accept or process any of the foregoing matters 

from a Developer and/or Sub-developer unless the matter has been 

approved by the owner of the Development Property. 
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23.1.4 DMJ shall not amend, modify or alter this Agreement or the Design 

Guidelines, or any Final Plats, Development Agreements and/or site plans 

approved for the Development Property in a manner that would materially 

interfere with Developer and/or Sub-developer’s rights hereunder in respect 

of such Development Property, in each case without Developer and/or Sub-

developer’s prior written consent, which shall not be unreasonably 

withheld, conditioned or delayed. 

24. Effect of Breach.  Notwithstanding any other provision of this Agreement, no 

breach or default hereunder, by any Person succeeding to any portion of a Property Owner’s 

obligations under this Agreement shall be attributed to Property Owner. Nor may a Property 

Owner’s rights hereunder be canceled or diminished in any way by any breach or default by any 

such Person.  No breach or default hereunder by a Property Owner shall be attributed to any Person 

succeeding to any portion of such Property Owner’s rights or obligations under this Agreement, 

nor shall such transferee’s rights be canceled or diminished in any way by any breach or default 

by such Property Owner. During the development of the Project, until final approval of and 

dedication to the City, Developer, Owners or Owners, and their assigns, transferees, and sub -

developers shall maintain the City as an additional named insured where reasonably possible, and 

without adding unreasonable cost, on any relevant or applicable liability insurance associated with 

the Project.  

 

25. Mortgagee Protection.  This Agreement shall be superior and senior to any lien  

placed upon the Property, or any portion thereof, including the lien of any Mortgage.  

Notwithstanding the foregoing, no breach of this Agreement shall defeat, render invalid, diminish 

or impair the lien of any such Mortgage made in good faith and for value, but all of the terms and 

conditions contained in this Agreement shall be binding upon and effective against any Person that 

acquires title to the Property, or any portion thereof, by foreclosure, trustee's sale, deed in lieu of 

foreclosure or otherwise. Notwithstanding the provisions of this Section, no Mortgagee shall have 

any obligation or duty under this Agreement to construct or complete the construction of 

improvements, or to guarantee such construction or completion. If the City receives a written 

notice from a Mortgagee requesting a copy of any notice of default given to a Property Owner or 

a Sub-developer and specifying the address for service thereof, then the City shall deliver to such 

Mortgagee, concurrently with service thereon to the Property Owner or a Sub-developer, as 

applicable, any notice of default or determination of noncompliance given to the Property Owner 

or such Sub-developer. Each Mortgagee shall have the right (but not the obligation) for a period 

of 90 days after the receipt of such notice from the City to cure or remedy the default claimed or 

the areas of noncompliance set forth in the City's notice. If such default or noncompliance is of a 

nature that it can only be cured or remedied by such a Mortgagee upon obtaining possession of the 

Property, then such Mortgagee may seek to obtain possession with diligence and continuity 

through a receiver or otherwise, and shall within 90 days after obtaining possession cure or remedy 

such default or noncompliance. If such default or noncompliance cannot with diligence be cured 

or remedied within either such 90 -day period, then such Mortgagee shall have such additional 

time as may be reasonably necessary to cure or remedy such default or noncompliance if such 
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Mortgagee commences such cure or remedy during such 90 -day period and thereafter diligently 

pursues completion of such cure or remedy to the extent possible. 

 

26. Termination.   

26.1 This Agreement shall be terminated and of no further effect upon the 

occurrence of any of the following events: 

(i) Expiration of the Term of this Agreement, unless extended as 

provided in Section 4.3;  

(ii) Completion of the Project in accordance with the Development 

Entitlements and the City’s issuance of all required occupancy 

permits and acceptance of all dedications and improvements 

required under the Development Entitlements and this Agreement; 

(iii) Except for the payment of applicable fees and assessments, as for 

any specific residential dwelling or other structure within the 

Project, this Agreement shall be terminated for such dwelling or 

other structure upon the issuance by City of a certificate of 

occupancy therefore; 

(iv) Entry of final judgment (with no further right of appeal) or issuance 

of a final order (with no further right of appeal) directing City to set 

aside, withdraw, or abrogate City’s approval of this Agreement,  

(v) The effective date of a party’s election to terminate the Agreement 

as specifically provided in this Agreement, or 

(vi) in the event that Developer or the project are in default, or where 

material, contractual and developmental obligations are not met, or 

any deadlines and conditions of this Agreement, and relevant State 

and Federal Laws not fulfilled or are violated, after appropriate 

default notices and cure provisions of this Agreement. 

26.2 Notice of Termination. City shall, upon written request made by Developer 

or Developer’s successor(s) or assign(s) or any Owner to City’s Planning Director, 

determine if the Agreement has terminated with respect to any parcel or lot at the 

Property, and shall not unreasonably withhold, condition, or delay termination as 

to that lot or parcel. Upon termination of this Agreement as to any lot or parcel, 

City shall upon Developer or Developer’s successor(s) or assign(s) or any Owner’s 

request record a notice of termination that the Agreement has been terminated. The 

aforesaid notice may specify, and Developer or Developer’s successor(s) or 

assign(s) and Owners agree, that termination shall not affect in any manner any 

continuing obligation to pay any item specified by this Agreement. Termination of 
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the Agreement as to any parcel or lot at the Property shall not affect Developer or 

Developer’s successor(s) or assign(s) or any Owner’s rights or obligations under 

any of the Development Entitlements and Subsequent Entitlements, including but 

not limited to, the General Plan, Specific Plan, Zoning Ordinance and all other City 

policies, regulations, and ordinances applicable to the Project at the Property. City 

may charge a reasonable fee for the preparation and recordation of any notice(s) of 

termination requested by Developer or Developer’s successor(s) or assign(s) or any 

Owner. 

26.3 Partial Termination.  In the event of a termination of this Agreement with 

respect of any portion of the Property, any then-existing rights and obligations of 

the parties with respect to such portion of the Property shall automatically terminate 

and be of no further force, effect or operation. However, no termination of this 

Agreement with respect to any portion of the Property or the Project shall affect in 

any way the parties’ rights and obligations hereunder with respect to any other 

portion of the Property or Project not subject to the termination.  Subject to the 

provisions of the Default Paragraph 14, the expiration or termination of this 

Agreement shall not result in any expiration or termination of any Entitlement then 

in existence, without further action of City. 

27. Insurance and Indemnification.  Each Property Owner shall defend and hold the  

City and its officers, employees and consultants harmless for any and all claims, liability and 

damages arising out of the negligent actions or inactions of such Property Owner, its agents or 

employees pursuant to this Agreement, unless caused by the City’s negligence or willful 

misconduct.  

 

28. Hazardous, Toxic, and/or Contaminating Materials.  Each Owner shall defend 

and hold the City and its elected and/or appointed boards, officers, agents, employees and 

consultants harmless from any and all claims, liabilities, costs, fines, penalties and/or charges of 

any kind whatsoever relating to the existence and removal, or caused by the introduction of 

hazardous, toxic and/or contaminating materials by such Property Owner on the Project  or arising 

out of action or inactions of Developer, except where such claims, liability costs, fines, penalties 

and charges are due to the actions of the City or its elected or appointed boards, officers, agents, 

employees or consultants. 

 

29. Binding Effect.  If DMJ or another Property Owner conveys any portion of the 

Property to one or more Sub-developers, the property so conveyed shall have the same rights, 

privileges, Intended Uses and configurations, and shall be subject to the same limitations and rights 

of the City, applicable to such property under this Agreement prior to such conveyance, without 

any required approval, review, or consent by the City, except as otherwise provided herein. 

 

30. No Waiver.  Failure of any Party hereto to exercise any right hereunder shall not 

be deemed a waiver of any such right and shall not affect the right of such Party to exercise at 

some future date any such right or any other right it may have. 
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31. Severability.  If any provision of this Agreement is held by a court of competent 

jurisdiction to be invalid for any reason, the Parties consider and intend that this Agreement shall 

be deemed amended to the extent necessary to make it consistent with such decision and the 

balance of this Agreement shall remain in full force and affect. 

 

32. Force Majeure.  Any prevention, delay or stoppage of the performance of any 

obligation under this Agreement which is due to strikes, labor disputes, inability to obtain labor, 

materials, equipment or reasonable substitutes therefor; acts of nature, inclement weather, 

governmental restrictions, regulations or controls, judicial orders, enemy or hostile government 

actions, wars, civil commotions, fires or other casualties or other causes beyond the reasonable 

control of the Party obligated to perform hereunder shall excuse performance of the obligation by 

that Party for a period equal to the duration of that prevention, delay or stoppage.   

 

33. Time is of the Essence.  Time is of the essence to this Agreement and every right 

or responsibility shall be performed within the times specified. 

 

34. Appointment of Representatives.  To further the commitment of the Parties to 

cooperate in the implementation of this Agreement, the City and DMJ each shall designate and 

appoint a representative to act as a liaison between the City and its various departments and DMJ.  

The initial representative for the City shall be City Manager, or his designee and the initial 

representatives for DMJ shall be Jeffrey Kuhn, of Kuhn Company, LLC.  The Parties may change 

their designated representatives by Notice.  The representatives shall be available at all reasonable 

times to discuss and review the performance of the Parties to this Agreement and the development 

of the Project. 

 

35. Mutual Drafting.  Each Party has participated in negotiating and drafting this 

Agreement and therefore no provision of this Agreement shall be construed for or against either 

Party based on which Party drafted any particular portion of this Agreement. 

 

36. Applicable Law.  This Agreement is entered into in the City in the State of Utah 

and shall be construed in accordance with the laws of the State of Utah irrespective of Utah’s 

choice of law rules. 

 

37. Recordation and Running with the Land.  This Agreement shall be recorded in 

the office of the Wasatch County Recorder.  Copies of the City’s Vested Laws, Exhibit D, shall 

not be recorded.  A secure copy of Exhibit D shall be filed with the City Recorder and each Party 

shall also have an identical copy. The provisions of this Agreement shall constitute real covenants, 

contract and property rights and equitable servitudes, which shall run with all of the land subject 

to this Agreement. The burdens and benefits hereof shall bind and inure to the benefit of each of 

the Parties hereto and all successors in interest to the Parties hereto. All successors in interest shall 

succeed only to those benefits and burdens of this Agreement which pertain to the portion of the 

Project Area to which the successor holds title. Such titleholder is not a third party beneficiary of 

the remainder of this Agreement or to zoning classifications and benefits relating to other portions 
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of the Project Area. The obligations of Property Owners hereunder are enforceable by the City, 

and no other Person shall or may be a third party beneficiary of such obligations unless specifically 

provided herein. 

 

38. Authority.  The parties to this Agreement each warrant that they have all of the 

necessary authority to execute this Agreement.  Specifically, on behalf of the City, the signature 

of the Mayor of the City is affixed to this Agreement lawfully binding the City pursuant to City 

Policy.  This Agreement is approved as to form and is further certified as having been lawfully 

adopted by the City by the signature of the City Attorney. 

 

39. Covenant of Good Faith and Fair Dealing. No party shall do anything which 

shall have the effect of injuring the right of another party to receive the benefits of this Agreement 

or do anything which would render its performance under his agreement impossible.  Each party 

shall perform all acts contemplated by this Agreement to accomplish the objectives and purposes 

of this Agreement.  

 

40. Further Actions and Instruments.  The Parties agree to provide reasonable 

assistance to the other and cooperate to carry out the intent and fulfill the provisions of the 

Agreement. Each of the parties shall promptly execute and deliver all documents and perform all 

acts as necessary to carry out the matters contemplated by this Agreement.  

 

41. Partial Invalidity Due to Governmental Action.  In the event state or federal laws 

or regulations enacted after the Execution Date of this Agreement, or formal action of any 

governmental jurisdiction other than City, prevent compliance with one or more provisions of this 

Agreement, or require changes in plans, maps or permits approved by City, the parties agree that 

the provisions of this Agreement shall be modified extended or suspended only to the minimum 

extent necessary to comply with such laws or regulations.  

 

[Signatures appear on the following two pages.] 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement by and 

through their respective, duly authorized representatives as of the day and year first herein above 

written. 

 

PROPERTY OWNER 

     

DMJ, LLC, a  

Utah limited liability company 

 

 

By: _______________________________ 

Name: _Mark Halberg____________________________ 

Title: __Manager___________________________ 

 

 

PROPERTY OWNER ACKNOWLEDGMENT 

 

STATE OF UTAH  ) 

     :§. 

CITY OF ______________ ) 

 

On the _____ day of _____________, 2022, personally appeared before me Mark Halberg, who 

being by me duly sworn, did say that he is the Manager of DMJ, LLC, and that the foregoing 

instrument was duly authorized by the company at a lawful meeting held by authority of its 

operating agreement and signed in behalf of said company. 

 

______________________________ 

NOTARY PUBLIC 
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CITY 

 

Heber City, a political subdivision of the State of Utah 

 

By:      

Name: 

Its:      

 

Approved as to form and legality:   Attest: 

 

City Attorney      City Recorder 

 

By:      By:      

 

 

 

 

CITY ACKNOWLEDGMENT 

 

STATE OF UTAH         ) 

                        :§. 

CITY OF HEBER    ) 

 

On the _____ day of ___________, 2022, personally appeared before me Heidi Franco who being 

by me duly sworn, did say that she is the Mayor of City of Heber, a political subdivision of the 

State of Utah, and that said instrument was signed in behalf of the City by authority of its governing 

body.  

 

 

______________________________ 

NOTARY PUBLIC 
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EXHIBIT A 
TO DEVELOPMENT AGREEMENT FOR DMJ MIXED USE COMMERCIAL 

DEVELOPMENT 

 

Legal Description 
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EXHIBIT B 
TO DEVELOPMENT AGREEMENT FOR DMJ MIXED USE COMMERCIAL 

DEVELOPMENT 

 

Site Plan 
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EXHIBIT C 
TO DEVELOPMENT AGREEMENT FOR DMJ MIXED USE COMMERCIAL 

DEVELOPMENT 

 

North Fields 
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EXHIBIT D 

TO DEVELOPMENT AGREEMENT FOR DMJ MIXED USE COMMERCIAL 

DEVELOPMENT 

 

City’s Vested Laws 
 
 
For the City’s Vested Laws, reference the North Village Overlay Zone (NVOZ), adopted by the 

City Council of Heber City, Utah, in Chapter 18.81 of Heber Municipal Code on March 16, 

2021. 
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EXHIBIT E 
TO DEVELOPMENT AGREEMENT FOR DMJ MIXED USE COMMERCIAL 

DEVELOPMENT 

 

Horrocks Engineering Report 
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Exhibit 2 

 



DMJ Jordanelle, LLC
May 17, 2022



DMJ Details

Sorenson Annexation

West Jordanelle
Annexation

North Village Crossings
Annexation

• Area
– 8.717 acres

• Zoning 
– NV (4.5 ERU/acre)

• Building Area
– 125,325 square feet

• Permitted Uses
– Commercial

• Approval Status
– Annexation



Development Concept



MDA Sections
• Recitals

1. Definitions

2. Vested Laws

3. Master Plan & Compliance

4. Zoning & Vested Rights

5. Development Approval Process 

6. City’s Future Laws

7. Open Space & Parks

8. Public Improvements

9. Fiber Optic Service

10. Restrictive Covenants

11. Fees & Bonding

12. Construction Standards

13. Onsite Processing

14. Municipal Services

15. Default

16. Notices

17. Administrative Amendments

18. Amendments

19. Estoppel
20. Attorney Fees & Costs
21. Entire Agreement
22. Headings
23. No 3rd Party Rights
24. Assignability
25. Effect of Breach
26. Mortgagee Protection
27. Termination
28. Insurance & Indemnification
29. Hazardous Materials
30. Binding Effect
31. No Waiver
32. Severability
33. Force Majeure
34. Time is of the Essence
35. Appointment of Representatives
36. Mutual Drafting
37. Applicable Law
38. Recordation and Running with the Land
39. Authority
40. Covenant of Good Faith
41. Further Actions & Instruments
42. Partial Invalidity Due to Governmental Action



Policy Question

• Should Council adopt Ordinance 2022-06, 
approving the DMJ Annexation and 
accompanying MDA?  





NORTH VILLAGE 



- Lack of commercial uses
- The need for more open space & 

gathering areas
- Density perception
- Potential UVU / MTECH closure

02
CONCERNS WE WISH TO ADDRESS



03
LACK OF COMMERCIAL USES
- According to urban planners* the recommended ratio for

commercial space to residential space is 2,000 households to
support every 30,000 SF of commercial space in a small
neighborhood business district

- Previous presentations have shown snapshots of each individual
project’s site plan instead of a high-level view of the North Village,
the Highlands, and College Downs areas together

- In viewing the three areas in their entirety with the aforementioned
recommendation, the commercial aspect would be proportional to
the amount of residential development seeking annexation

- According to Envision 2050*, 79% of residence preferred the town
center option, over conventional subdivisions.

*”Creating Walkable Neighborhood Districts” Architecture & Urban Design 6/17/09
** "Envision Utah 2050, Pg 13,  Adopted March 17, 2020

COMMERCIAL
RESIDENTIAL

TOWN
HOMES

TOWN
HOMES

TOWN
HOMES

STACK
FLATS

TOWN
HOMES

ASSISTED
LIVING

MIXED
USE

LDS
CHURCH

TOWN
HOMES

DUPLEXES

SINGLE
FAMILY

SINGLE
FAMILY

SINGLE
FAMILY

TOWN
CENTER

NORTH
FIELDS

UVU
CAMPUS

OFFICE

HOTEL

OFFICE

KINGDOM
HALL



04
NEED FOR MORE OPEN SPACE 
The average open space in this area is 62%, despite the fact that the required open space in the University 
Village sub-district is currently 20%

OPEN SPACE PERCENT BY PROJECT

66%  -  Sorenson Project
62%  -  The Highlands
54%  -  The Views
57%  -  Finch Creek
61%  -  Assisted Living
67%  -  Zitting Development

AVERAGE OPEN SPACE: 62%

TYPE

TRADITIONAL 
PARK SPACE

TOTAL MINIMUM OPEN 
SPACE AND PARK AREAS

REQUIRED OPEN SPACE 
AS A PERCENTAGE OF 
THE TOTAL SITE AREA

NV

10%

20%

10%

NOS

20%

45%

25%

UV

10%

20%

10%

RR

10%

45%

35%

PARK, TRAIL, AND OPEN SPACE TYPES BY SUB-DISTRICT



05
OVERALL OPEN SPACE
North Village - 200 acres (of which 124 acres is open space)
North Fields - 2,800 acres open space

200 ACRES
NORTH VILLAGE

2,800 ACRES
OPEN SPACE



06
NEED FOR MORE GATHERING AREAS
Revised site plan created more gathering areas / open space (from 57% to 59%)

2 5   M A R C H   2 0 2 2

C O N C E P T U A L  D E S I G N   P A C K A G E  
 FINCH CREEK TOWNHOMES DEVELOPMENT | HEBER, UT 

PROJECT NUMBER AE2021.545 SCALE 1” = 100' - 0"

HIGHW
AY 40

TOWNHOME ACCESS ROAD

W
ASATCH CANAL

WASATCH CANAL

TO UVU CAMPUS

TRAIL(S)

FINCH WASH 
CREEK &  

PAVILION(S)

PICKLEBALL
COURTS

SWINGSET(S) & 
PLAYGROUND 

TOWNHOME SITE PLAN

N 

TOWNHOMES 1155.1 NSF 139 UNITS

TH PARKING 2 PER UNIT 278

SURFACE PARKING - 45

TOTAL UNIT COUNT 139

GRASS/OPEN/TREES

COMMUNITY GARDEN AREA

HARDSCAPE BUILDING(S)

PROPERTY LINES

SETBACKS

SITE PLAN LEGEND

ERU UNIT COUNT

BASE ERU'S 11.62 ACRES 6 ERU/ACRE 69.7

BONUS ERU'S 10 % LOW INCOME HOUSING 7.0

TOTAL ERU'S 76.7

TOWNHOME UNITS 1,157 SQ FT .5 ERU'S

NUMBER OF UNITS 139 69 ERU'S

NUMBER OF PARKING 321 2.3 STALLS/UNIT

DETENTION/RETENTION

OPEN GREEN SPACE

PAVILION

GRASS PLAY 
AREA

TRAILS

TRAIL(S)

TRAIL(S)

GARDEN(S)

TOWNHOME ACCESS ROAD

TOW
NHOM

E ACCESS ROAD

TOW
NHOM

E ACCESS ROAD

TRAILS

TRAIL(S)

7   D E C E M B E R   2 0 2 1

C O N C E P T U A L  D E S I G N   P A C K A G E  
WINGATE TOWNHOUSE DEVELOPMENT | HEBER, UT 

PROJECT NUMBER AE2021.545 SCALE 1” = 100' - 0"

HIGHW
AY 40

TOWNHOME ACCESS ROAD

W
ASATCH CANAL

WASATCH CANAL

GREENSCAPE W
ATER 

VIEW
S/TRAIL(S)

TO UVU CAMPUS

TRAIL(S)

TRAIL(S)

TRAIL(S)TRAIL(S)

TRAIL(S)

TRAIL(S)

TOWNHOME ACCESS ROAD

TOW
NHOM

E ACCESS ROAD

GREENSCAPE W
ATER 

VIEW
S/TRAIL(S)

TOW
NHOM

E ACCESS ROAD

TOWNHOME SITE PLAN

N 

DETENTION/RETENTION

OPEN GREEN SPACE

TOWNHOMES 1155.1 NSF 138 UNITS

TH PARKING 2 PER UNIT 276

SURFACE PARKING - 42

TOTAL UNIT COUNT 138

O
PEN G

REEN SPACE

GRASS/LANDSCAPE BUFFER

PLANTING/GROUNDCOVER

HARDSCAPE BUILDING(S)

PROPERTY LINES

SETBACKS

SITE PLAN LEGEND

ERU UNIT COUNT

BASE ERU'S 11.62 ACRES 6 ERU/ACRE 69.7
BONUS ERU'S 10 % LOW INCOME HOUSING 7.0

TOTAL ERU'S 76.7

TOWNHOME UNITS 1,157 SQ FT .5 ERU'S
NUMBER OF UNITS 138 69 ERU'S

NUMBER OF PARKING 318 2.3 STALLS/UNIT

GREENSCAPE



07
HIGH-DENSITY HOUSING 30-34 UNITS/ACRE

The Edith
34 units/acre

The Lucy
30 units/acre

The Penny
33 units/acre



08
MEDIUM-DENSITY HOUSING 6 ERU’S/ACRE

Wasatch Springs Townhomes

Park’s Edge Townhomes Retreat at Jordanelle

*According to Envision Heber 2050 (Pg 20), UV & NV Subdistrict density range in the Envision Heber 2050 was approved for 14-30 units per acre.
All our projects are between 6 -12 units per acre.



- The UVU Wasatch Campus currently has only 140-145 students - If they do not get more students they will need close.
- MTECH has expressed interest in using the UVU Wasatch Campus, but can not do it without additional housing.
- In order to obtain more attendees for both UVU and the MTECH there needs to be more housing for students
- Currently there is not enough housing for rent or for sale that is affordable.

09
UVU / MTECH



THANK YOU
FROM THE NORTH VILLAGE TEAM
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City Council Staff Report 

______________________________________________________________________________ 
 
SUMMARY  
The Council has directed staff to peruse a code amendment regarding the commercial fencing 
requirements, including the fencing materials.  
 
The policy questions include the following: 
 

1. What fencing materials are appropriate for commercial areas? 
 
RECOMMENDATION  
 
The Planning Commission has forwarded a positive recommendation of the proposed 
ordinance. Staff is recommending approval of Ord 2022-09, as outlined in the conclusion of the 
staff report. 
 
______________________________________________________________________________ 
 
BACKGROUND  
 
As the Council has been reviewing developments under construction, the council directed staff 
to ensure that barbed wire is prohibited on Main Street. Some on the council would like to see 
chain link prohibited on Main Street. 
 
During the Planning Commission work meetings, the Planning Commission discussed trying to 
find a way to allow for a flexibility on fencing types.  
 
DISCUSSION 
The following table is being proposed to be added to Section 18.68.120 Heights of Fences and 
Walls. This change does not impact an residential properties. 
 
 

Zone Barbed or 
Razor 
Wire 

Chain 
Link 

Vinyl Wood Decorative 
Metal 

Welded  
Wire 

Cast  
Concrete 

CMU
Block 

Field 
Fencing 

C-3 N N N P P C P C N 

C-2 N N N P P C P C N 

C-4 N N N P P C P C N 

MURC N N C P P C P C N 

MEETING DATE: May 17, 2022 
SUBJECT:   Fencing, Ordinance  
RESPONSIBLE: Jamie Baron 
DEPARTMENT:   Planning Department 
STRATEGIC RELEVANCE: Community and Economic 

Development 



 75 N. Main St. ● Heber City, Utah 84032● (435) 654-0757 ● ci.heber.ut.us 
 

NVOZ N N C P P C P C N 

MBP P P P P P C P C C 

I-1 P P P P P C P C C 

I-2 P p P P P C P C C 

CMP N N P P P C P C C 

(P) Permitted (N) Not Permitted (C) Conditional 
Conditions:  
Welded Wire is only permitted when used with another permitted material in the applicable zone. 
Field Fence is only permitted for properties with an agricultural use or in keeping of grazing 
animals. 
CMU Block must be split face, honed, or covered with a decorative veneer. 
Vinyl, where conditional, is only permitted for residential uses. 
 
* Where these provisions conflict with individual zones, the stricter shall apply. 

 
Additionally, the following definitions are proposed to be added to Section 18.08.207 Fence. 
 

A. “Field Fencing” means a metal wire mesh where the joints of the wire are tied together by 
additional pieces of wire or the twisting of the wire. This includes all other wire mesh products 
that are not defined as “Welded Wire”, such as chicken wire. 

B. “Welded Wire” mean a metal wire mesh where the joints of the wire are welded to create the 
square mesh, commonly known as hog wire or box wire. 

 
PROCESS 
 
Section 18.12.190 outlines the process for the amending of Title 18 and the Zoning Map. Per 

Section 18.12.190, text amendments to the code require a public hearing at the Planning 

Commission, Planning Commission recommendation, and approval by the City Council. 

Staff Finding: Consistent. The Planning Commission held a public hearing on February 

22, 2022 and forwarded a positive recommendation to the City Council. 

Section 18.12.190 outlines the criteria for code or map amendments. The criteria are as 

follows: 

The governing body may amend, change or modify any provision of this title or the zoning 

map provided:  

1. The proposed amendment or amendments have been submitted to the 

Planning Commission for its recommendations. The Planning Commission shall 

prepare and recommend amendments following a public hearing reasonably noticed 

for at least ten (10) calendar days. Unless the Planning Commission submits its 

recommendations within sixty days from receipt of the proposed amendment, the 

governing body may assume an affirmative recommendation;  

2. Staff Finding: Consistent. The Planning Commission held a public hearing on 

February 22, 2022 and forwarded a positive recommendation to the City Council. 
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3. The governing body has held a public meeting on the proposed 

amendment reasonably noticed for 24 hours;  

Staff Finding: Consistent. City Council meetings are public meetings and are noticed 

more than 24 hrs. in advance. This item will be on a future Council agenda following 

a recommendation from the Planning Commission. 

4. The amendment will not be contrary to the Comprehensive Plan;  

Staff Finding: Consistent. The changes don’t change any land uses. 

5. The amendment will more fully carry out the intent and purpose of 

the Comprehensive Plan and this Title.  

Staff Finding: Consistent. The proposed is to further refine the characteristics of 

commercial development. 

The City Council should discuss the proposed amendment, make changes if desired, and 
address the criteria outlined above. 
 
 
FISCAL IMPACT 
 
N/A 
 
CONCLUSION  
 
Council has asked staff to bring forth an amendment to the commercial fencing materials. Staff 
has worked with the Planning Commission to identify key material changes. The Planning 
Commission held a public hearing and forwarded a positive recommendation. Staff is 
recommending approval of Ord 2022-09 with the following findings: 
 
Findings 

1. The Planning Commission held a public hearing on February 22, 2022. 
2. The Planning Commission forwarded a positive recommendation on February 

22, 2022. 
3. The amendment is consistent with the General Plan. 
4. The amendment is consistent with Section 18.12.190. 

 
 
ALTERNATIVES 
 

1. Approve 
2. Continue 
3. Deny 

______________________________________________________________________________ 
 
POTENTIAL MOTIONS 
 
Staff Recommendation – Approval  
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“I move to approve Ordinance 2022-09 as outlined in the conclusion of the staff report.” 
______________________________________________________________________________ 
 
ACCOUNTABILITY  
 
Department:    Planning Department 
Staff Member:  Jamie Baron 
 
______________________________________________________________________________ 
 
EXHIBITS 
 

1. Fence Material Examples 
2. Ordinance 2022-09 
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Razor and Barbed Wire 
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Chain Link 
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Vinyl 
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Wood 
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Metal Fencing 
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Welded Wire 
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Cast Concrete 
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CMU 
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Field Fencing 
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ORDINANCE NO. 2022-09 

 

 

AN ORDINANCE AMENDING SECTIONS 18.08.207 FENCE AND 18.68.120 HEIGHTS OF 

FENCES AND WALLS 

 

 

WHEREAS, the Heber City Council finds it in the public interest to amend Fencing Standards in 

commercial zones to ensure a consistent character of the Commercial Zones. 

 

 

BE IT ORDAINED by the City Council of Heber City, Utah, that Sections 18.08.207 Fence and 18.68.120 

Heights of Fences and Walls is AMENDED as shown in Exhibit A. 

  

 

This Ordinance shall take effect immediately upon passage. 

 

ADOPTED and PASSED by the City Council of Heber City, Utah this _____ day of 

____________________, 2022, by the following vote:       

  

             

             

         AYE NAY 

          

 Council Member Rachel Kahler     _____ _____ 

 Council Member Ryan Stack     _____ _____ 

 Council Member Mike Johnston     _____ _____ 

 Council Member Yvonne Barney    _____ _____ 

 Council Member Scott Phillips     _____ _____ 

 

 

 

 

   



APPROVED: 

_____________________________ 

Mayor Heidi Franco 

 

 

ATTEST: 

___________________________________ Date: __________________ 

RECORDER  

 

Date of First Recording:          

 

 

 

 

 

 

 



 

 

 

Exhibit A 



18.08.207 Fence 

“Fence” means a structure serving as an enclosure, barrier, or boundary, enclosing an area such as a garden, 

yard or field, and usually made of posts of timber, concrete, vinyl, or metal and connected by wire, netting, 

rails, or boards. 

A. “Field Fencing” means a metal wire mesh where the joints of the wire are tied together by additional 

pieces of wire or the twisting of the wire. This includes all other wire mesh products that are not 

defined as “Welded Wire”, such as chicken wire. 

A.B. “Welded Wire” mean a metal wire mesh where the joints of the wire are welded to create 

the square mesh, commonly known as hog wire or box wire. 

 

18.68.120 Heights Of Fences And WallsFence And Wall Standards 

A. Fences and Walls in Residential Zones. No fence or wall shall be constructed to a height greater 

than four (4) feet in any front yard. Any fence or wall along a side yard or rear yard shall be not be 

constructed to a height greater than six (6) feet. However, a fence along a side or a rear property 

line of a residential lot, which side or rear property line borders a non-residential zone, may be 

constructed to the height allowed in the non-residential zone. The "thirty foot" setback may be 

reduced to the front wall line for legally non-conforming homes which are closer than thirty feet to 

the street right-of-way line. 

1. New subdivisions must have Covenants, Conditions, and Restrictions for the subdivision 

approved by the City through the subdivision process and recorded with the subdivision 

plat, addressing standardized fence height, materials, and color for fences constructed 

within the subdivision. 

B. Fences and Walls in Non-Residential Zones. No fence or wall shall be constructed to a height of 

greater than eight (8) feet in any non-residential zone. The permitted fencing materials for non-

residential zones are as follows: 

Zone Barbed or 
Razor 
Wire 

Chain 
Link 

Vinyl Wood Decorative 
Metal 

Welded  
Wire 

Cast  
Concrete 

CMU
Block 

Field 
Fencing 

C-3 N N N P P C P C N 

C-2 N N N P P C P C N 

C-4 N N N P P C P C N 

MURC N N C P P C P C N 

NVOZ N N C P P C P C N 

MBP P P P P P C P C C 

I-1 P P P P P C P C C 

I-2 P p P P P C P C C 

CMP N N P P P C P C C 

(P) Permitted (N) Not Permitted (C) Conditional 
Conditions:  
Welded Wire is only permitted when used with another permitted material in the applicable zone. 
Field Fence is only permitted for properties with an agricultural use or in keeping of grazing 
animals. 
CMU Block must be split face, honed, or covered with a decorative veneer. 
Vinyl, where conditional, is only permitted for residential uses. 

Formatted Table

https://heber.municipalcodeonline.com/book?type=planzone#name=18.08.207_Fence


 
* Where these provisions conflict with individual zones, the stricter shall apply. 

 

B.C. The provisions of 18.68.150 shall apply to all fences on all corner lots. 

C.D. Outdoor swimming pools shall be completely enclosed by a six (6) foot tall fence. 

D.E. All private fences, regardless of fence height or property zoning classification, shall be 

constructed upon private property and not within the street right-of-way. 

E.F. No fence shall be constructed near any driveway which would interfere with the visibility 

triangle required in Section 18.68.155. 

F.G. Fences and walls may be extended to eight (8) feet in height with the top two (2) feet 

constructed of barb-wire in the following institutional use areas: around culinary wells and springs, 

pump houses, airport, sewer facilities and electrical transmission and telecommunication facilities. 

When institutional fences are adjacent to residential zones, residential fences immediately adjacent 

to an institutional fence may be extended to eight (8) feet in height. However, no part of an 

institutional fence may hang over a residential lot 

G.H. Any fence constructed on top of or along a retaining wall, which is legitimately retaining, 

shall have their regulated height measured from the highest point of the top of the retaining wall. 

However, any fence constructed within a driveway visibility triangle or street visibility triangle as 

regulated by Section 18.68.155 and 18.68.150 shall not exceed the height limits for those respective 

code sections, with such height measured along street grade for street visibility triangles and 

driveway grade for driveway visibility triangles. 

H.I. All fences constructed prior to May 19, 2011, which conform to Sections 18.68.155 and 18.68.150, 

shall be considered legal. 
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Fencing in Commercial 
Zones
ORD 2022-09



Policy Questions…

What fencing materials are appropriate for Commercial Zones?

Is the proposed amendment ready for an ordinance?



Background
•Council asked staff to initiate a code amendment prohibiting chain link on Main Street

•Multiple work meetings with PC

•PC gave positive recommendation



Proposed Code
A. “Field Fencing” means a metal 
wire mesh where the joints of the wire are 
tied together by additional pieces of wire 
or the twisting of the wire. This includes all 
other wire mesh products that are not 
defined as “Welded Wire”, such as chicken 
wire.

B. “Welded Wire” mean a metal wire 
mesh where the joints of the wire are 
welded to create the square mesh, 
commonly known as hog wire or box wire.

Zone Barbed or 
Razor 
Wire

Chain 
Link

Vinyl Wood Decorative 
Metal

Welded 
Wire

Cast 
Concrete

CMU
Block

Field 
Fencing

C-3 N N N P P C P C N
C-2 N N N P P C P C N
C-4 N N N P P C P C N
MURC N N C P P C P C N
NVOZ N N C P P C P C N
MBP P P P P P C P C C
I-1 P P P P P C P C C
I-2 P p P P P C P C C
CMP N N P P P C P C C
(P) Permitted (N) Not Permitted (C) Conditional
Conditions: 
Welded Wire is only permitted when used with another permitted material in the applicable zone.
Field Fence is only permitted for properties with an agricultural use or in keeping of grazing animals.
CMU Block must be split face, honed, or covered with a decorative veneer.
Vinyl, where conditional, is only permitted for residential uses.

* Where these provisions conflict with individual zones, the stricter shall apply.



Vinyl



Wood



Metal



Welded Wire



Cast Concrete



CMU



Field Fencing



Policy Questions…

What fencing materials are appropriate for Commercial Zones?

Is the proposed amendment ready for an ordinance?



Discussion
& Next Steps
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City Council Staff Report 
 
MEETING DATE: May 17, 2022 
SUBJECT: Traffic Study Approval 
RESPONSIBLE: Russell Funk, City Engineer  
DEPARTMENT: Engineering       FILE NO: N/A 
STRATEGIC RELEVANCE:  
- Principles: Necessary Administrative Action   
- Goals: 2) Infrastructure Sustainability 
______________________________________________________________________________ 
SUMMARY 
The purpose of this item is to seek Council approval to move forward with a Traffic Study to 
address safety concerns and provide recommendations for the intersection of 1200 South 500 
East and the existing railroad crossing located on Southfield Road near 1000 South. 
 
RECOMMENDATION 

1. Approve and authorize staff to issue a Task Order for Horrocks Engineers to complete a 
Traffic Study to address safety concerns and provide recommendations for the 
intersection of 1200 South 500 East and the existing railroad crossing located on 
Southfield Road near 1000 South. 

______________________________________________________________________________ 
BACKGROUND 
During this year’s budget retreat, Engineering Staff and several City Council members brought up 

safety concerns relating to the 1200 South 500 East intersection near Wasatch High School as 

well as the existing railroad crossing on Southfield Road near 100 South. 

Staff recommended that a Traffic Study be completed to evaluate the concerns and provide 

recommendations to the City for future projects to address the concerns. 

Horrocks Engineers was contacted to provide a proposed scope of services for the Traffic Study. 
Their proposal is for a cost plus (Hourly) contract with an estimated cost of $18,794.50.  Per our 
purchasing policy, this work can be approved as a new Task Order under our existing “As-
Needed” Engineering Services Agreement with Horrocks. 
 
Staff recommends approving a budget of $25,000 to provide a contingency in case the City 
decides to additional scope to the project. 
 
FISCAL IMPACT 
This project is currently not approved in the FY 21/22 adopted budget.  If approved, Staff will 
bring back a future budget amendment to address this issue.  It is proposed that the project be 
funding out of surplus Transportation Operating funds (Fund 48). 
 
CONCLUSION 
Based on the need to provide a safe and reliable roadway/transportation network, staff is 
recommending Council provide authorization to issue a Task Order for Horrocks Engineers to 
complete the proposed Traffic Study. 



Page 2 
 75 N. Main St. ● Heber City, Utah 84032● (435) 654-0757 ● ci.heber.ut.us 

 

______________________________________________________________________________ 
POTENTIAL MOTIONS 
Staff Recommended Option - Approval 
“I move to Approve this item and authorize Staff to issue a Task Order for Horrocks Engineers to 
complete the proposed Traffic Study and approve a budget for the work in an amount not to 
exceed $25,000.00” 
 

Alternative 1 - CONTINUANCE 
 “I move to Continue this item to   Date   , with direction to Staff on information and/or 
changes needed to render a decision, as follows: …”  
 
Alternative 2 - DENIAL 
 “I move to Deny this item with the findings described as follows: …” 
______________________________________________________________________________ 

ACCOUNTABILITY 

Department: Engineering Name 

Staff Member: Russell Funk 

______________________________________________________________________________ 
EXHIBITS / ATTACHMENTS 
Exhibit 1 – Horrocks Scope of Work 



Heber City - 2022 Traffic Study 1200 S & 500 E Intersection. Southfield Rd. & ~1000 S Railroad Crossing Safety Analysis
Proposed Scope of Work Man-Hours

2/28/2022

Contract Total Total  Hours Hours Hours Hours Hours Hours Hours

Amount Hours

Principal 

Engineer II

Associate 

Engineer 

II, P.E.

Engineer 

Intern II

Engineer 

Intern

Design 

Technician 

IV

Jr. Field 

Technician 

II

Jr. Field 

Technician 

II

Labor rate $170 $166 $117 $99 $134 $61 $61 

Willa M. Kevin C. Scott N. David R. Cameron C. Jake P. Cody G.

Task 1 Traffic Study 1200 S & 500 E Intersection

1.01 Traffic Counts & Analysis of Counts $1,685 27 1 6 20

1.02 4-Way Stop Investigation $630 6 2 4

1.02.1 Study $513 5 1 4
1.02.2 Cost Estimate $481 4 1 1 2
1.02.3 Recommendations Draft $481 4 1 1 2

1.03 Traffic Signal Investigation $513 5 1 4
1.03.1 Study $630 6 2 4
1.03.2 Cost Estimate $481 4 1 1 2
1.03.3 Recommendations Draft $481 4 1 1 2
1.04 Roundabout Investigation $1,021 8 1 1 2 4

1.04.1 Study $962 8 2 2 4
1.04.2 Cost Estimate $849 7 1 1 1 4
1.04.3 Recommendations Draft $481 4 1 1 2
1.05 Prepare Report $630 6 2 4
1.06 Report QA/QC $1,004 6 2 4

1.07 Final Report $800 7 1 2 4

$11,642.00 111 5 12 19 45 4 6 20

Task 2 Southfield Rd. & ~1000 S Railroad Crossing Safety Analysis
2.01 Traffic Counts & Analysis of Counts $1,728 24 2 4 6 12
2.02 Create Options for Improvement of Safety $1,260 12 4 8

2.03 Cost Estimate for Each Option $630 6 2 4

2.04 Recommendations $630 6 2 4

2.05 Prepare Report $828 8 2 6

2.06 Report QA/QC $1,004 6 2 4

2.07 Final Report $630 6 2 4

$6,710.00 68 2 4 14 30 0 6 12

Direct Costs

Mileage @ $0.57/mile $142.50 250

Traffic Tubes $300.00

Direct Costs Total $442.50

Project Total $18,794.50 179 7 16 33 75 4 12 32

Scope of Work Notes:

Total Dollars Task 2

Total Dollars Task 1
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	1
	1 Ord 2022-06 DMJ
	1 DMJ Agreement
	1. Incorporation of Recitals and Exhibits/ Definitions
	1.1 Incorporation
	1.2 Definitions
	1.2.1 Act means the Municipal Land Use, Development, and Management Act, Utah Code Ann.  §§10-9a-101, et seq.  (2008).
	1.2.2 Administrative Action means and includes any amendment to the Exhibits to this Agreement or other action that may be approved by the Administrator as provided in Section 17.
	1.2.3 Administrator means the Person designated by the City as the Administrator of this Agreement.
	1.2.4 Agreement has the meaning set forth in the preamble and includes all Exhibits attached hereto.
	1.2.5 Public Gathering Areas means any public owned area or public park identified on the Site Plan that is intended to provide services to the community at large, such that it would be considered to be a System Improvement.
	1.2.6 Applicant means a Person submitting a Development Application, a Modification Application or a request for an Administrative Action.
	1.2.7 Assessment Area means an area or areas created by the Special Service District pursuant to Utah Code Ann.  § 11-42-101, et seq. (2008), or other applicable State Law, with the approval of DMJ and other Property Owners, if required, to fund the c...
	1.2.8 Backbone Improvements means those improvements shown as such in the Infrastructure Plan and which are, generally, infrastructure improvements that are intended to support the overall development of the Property and not merely a part of the devel...
	1.2.9 Building Permit means a permit issued by the City to allow construction, erection or structural alteration of any building, structure, private or public infrastructure, On-Site Infrastructure on any portion of the Project, or to construct any Of...
	1.2.10 CC&R’s means one or more declarations of conditions, covenants and restrictions regarding certain aspects of design and construction on the Property recorded or to be recorded with regard to the Property or any part thereof, as amended from tim...
	1.2.11 Capital Facilities Plan means a plan adopted or to be adopted by the City in the future to substantiate the collection of Impact Fees as required by State law.
	1.2.12 City means the City of Heber, a political subdivision of the State of Utah.
	1.2.13 City Consultants means those outside consultants employed by the City in various specialized disciplines such as traffic, hydrology or drainage to review certain aspects of the development of the Project.
	1.2.14 City Updated North Village Street Master Plan shall mean the City’s Street Master Plan and Street Capital Facilities Plan.
	1.2.15 City Updated North Village Stormwater Master Plan shall have the meaning provided in Paragraph 12.3.
	1.2.16 City’s Future Laws means the ordinances, policies, standards, procedures and processing fee schedules of the City that will be in effect as of a particular time in the future when a Development Application is submitted for a part of the Project...
	1.2.17 City’s Vested Laws means the ordinances, policies, standards, procedures and processing fee schedules of the City related to zoning, subdivisions, development, public improvements and other similar or related matters that are in effect as of th...
	1.2.18 Commercial Site Plan means a plan submitted to the City for the approval of the development of a portion of the Project that may include,  multiple commercial buildings that are not intended to be on individual subdivision lots, are allowed und...
	1.2.19 Council means the elected City Council of the City.
	1.2.20 Default shall have the meaning provided in Paragraph 14.
	1.2.21 Design Guidelines means the design guidelines referenced in the North Village Over Lay Zone.
	1.2.22 Developer shall have the meaning provided in Recital E.
	1.2.23 Development Application means an application to the City for development of a portion of the Project, a Commercial Site Plan, a Building Permit, improvement plans or any other permit, certificate or other authorization from the City required fo...
	1.2.24 Development Property shall have the meaning provided in Section 23.1.
	1.2.25 Development Report means a report containing the information specified in Section 3.3 submitted to the City by DMJ or any successor for the sale of any Parcel to a Developer, Sub-developer or Builder or the submittal of a Development Applicatio...
	1.2.26 Development Unit means either a commercial or residential use of property with respect to which an ERU calculation can be applied in accordance with this Agreement.
	1.2.27 Effective Date means the date on which the later of both the following shall have occurred: the Parties have executed this Agreement and the City’s annexation of the Property has been completed and takes effect pursuant to Utah Code Ann. §10-2-...
	1.2.28 Eligible Improvements shall have the meaning provided in Section 8.9.
	1.2.29 Development Entitlements shall have the meaning provided in Section 3.1 of this Agreement.
	1.2.30 Equivalent Residential Unit (ERU) means the residential density allocated to: (a) any given Residential Unit when measured against a single-family dwelling unit, which measure shall be determined pursuant to Section 18.21.020.2.2(2) of the City...
	1.2.31 Final Plat means the recordable map or other graphical representation of land prepared in accordance with Utah Code Ann.  §10-9a-603, and approved by the City, effectuating a Subdivision of any portion of the Project.
	1.2.32 Highway 40 means a “state highway” type transportation corridor maintained by the Utah Department of Transportation and referred to as U.S. Highway 40.
	1.2.33 Homeowners’ Association(s) means one or more associations formed pursuant to Utah law to perform the functions of an association of property owners.
	1.2.34 Impact Fees means those fees, assessments, exactions or payments of money imposed by the City as a condition on development activity as specified in Utah Code Ann.  §§ 11-36a-101, et seq., (2008).
	1.2.35 Improved Open Space means open space, including but not limited to that which has been improved with one or more of the following, as selected by the City Manager or his or her designee: first and foremost those amenities listed in the City’s P...
	1.2.36 Infrastructure Plan means the conceptual infrastructure plan, including culinary water, secondary water, storm water, sanitary sewer and private roads, as amended from time to time.
	1.2.37 Intended Uses means the use of all or portions of the Project for commercial uses, open spaces, parks, trails and other uses permitted in the Zoning Ordinance, Design Guidelines and as shown on the Site Plan.
	1.2.38 Site Plan means the Site Plan attached as Exhibit B, which Site Plan is a conceptual/illustrative depiction of the presently anticipated development plan for the Property, which Site Plan may be modified from time-to-time by DMJ to respond to m...
	1.2.39 Modification Application means an application to amend this Agreement (but not including those changes which may be made by Administrative Action).
	1.2.40 Mortgage means (1) any mortgage or deed of trust or other instrument or transaction in which the Property, or a portion thereof or a direct or indirect ownership or other interest therein, or any improvements thereon, is conveyed or pledged as ...
	1.2.41 Mortgagee means any holder of a lender’s beneficial or security interest (or the owner and landlord in the case of any sale and leaseback arrangement) under a Mortgage.
	1.2.42 Neighborhood Park means a park that is planned and designed as an amenity to serve and necessary for the use and convenience of a particular Subdivision or Commercial Site Plan (or a group of related Subdivisions or Commercial Site Plans).  Nei...
	1.2.43 Non-City Agency means a governmental or quasi-governmental entity, other than those of the City, which has jurisdiction over the approval of an aspect of the Project.
	1.2.44 North Fields means that certain real property located generally west of the Property and generally depicted on Exhibit C attached hereto.
	1.2.45 Notice means any notice to or from any Party to this Agreement that is either required or permitted to be given to another Party.
	1.2.46 Off-Site Infrastructure means the off-site public or private infrastructure, such as roads and utilities, specified in the Infrastructure Plan that is necessary for development of the Property but is not located on the portion of the Property t...
	1.2.47 On-Site Infrastructure means the on-site public or private infrastructure, such as roads or utilities, specified in the Infrastructure Plan that is necessary for development of the Property and is located on that portion of the Property that is...
	1.2.48 On-Site Retention/Detention shall mean a storm drain facility that is provided on-site upon private property within the development.
	1.2.49 Open Space means the following: the Town Center Plaza, all parks (regardless of size or type); pedestrian, bicycle, and equestrian trails and pathways; passive open spaces, water features, and natural habitat areas; parkways and commonly mainta...
	1.2.50 Outsourcing means the process of the City contracting with City Consultants or paying overtime to City employees to provide technical support in the review and approval of the various aspects of a Development Application, as is more fully set o...
	1.2.51 Parcel means an area identified on the Site Plan with a specific land use designation that is intended to be further subdivided for future development.
	1.2.52 Person means any natural person, corporation, Limited Liability Company, trust, joint venture, association, company, partnership, limited partnership, governmental authority or other entity.
	1.2.53 Phase means the development of a portion of the Project.
	1.2.54 (Intentionally Left Blank)
	1.2.55 Planning Commission means the City’s Planning Commission.
	1.2.56 Project means the mixed-used Site Plan to be developed on the Property in accordance with this Agreement, including, without limitation, all associated public and private facilities, Intended Uses, Phases and all of the other aspects approved a...
	1.2.57 Project Park means a park identified on the Site Plan that is intended to provide services to the community at large such that it would be considered to be a System Improvement.
	1.2.58 Property Owner or Property Owners means DMJ Jordanelle, LLC and any other successor-in-interest to DMJ as an owner of the Property or any portion thereof, including but not limited to, Developers, Sub-developers and builders.
	1.2.59 Site Plan means the plan submitted to the City for the first stage of the approval of a Subdivision or Commercial Development in accordance with the City’s Vested Laws.
	1.2.60 Sub-developer means any Person that obtains title to a Parcel from a Developer for development.
	1.2.61 Subdivision means the division of any portion of the Project into a subdivision pursuant to State Law and/or the Zoning Ordinance.
	1.2.62 System Improvement means those elements of infrastructure that fall within the definition of System Improvements pursuant to Utah Code Ann.  §11-36a-102(21).  For purposes of this Agreement, DMJ and the City agree that the expansion of the UVU ...
	1.2.63 Zone means the City’s North Village Overlay District Zone.
	1.2.64 Zoning Ordinance means the City’s Land Use and Development Ordinance adopted pursuant to the Act that is in effect as of the Effective Date.


	2. Development of the Project
	3. Development of the Property in Compliance with the Site Plan
	3.1 Project Density
	3.2 Intended Uses by Parcel and Densities
	3.3 Use of Density
	3.3.1 Return of Unused Density.  DMJ shall not be entitled to the return or transfer of any unused density.  DMJ shall not be allowed to transfer any such ERUs, nor any other development rights to other phases, developments or areas within the Project...
	3.3.2 The City shall not oppose and will remain neutral regarding DMJ’s ability or lack thereof to transfer potential surplus NVSSD ERU’s held by Jordanelle Special Service District (JSSD) to a third party.
	3.3.3 Generally, Density approvals include the following:

	3.4 Moderate Income Housing Requirements
	(Intentionally Left Blank)

	4. Zoning and Vested Rights.
	4.1 Compliance with City Requirements and Standards
	4.2 . Except for the future  policies, requirements, standards, and conditions within the City Updated North Village Stormwater Master Plan, referenced in Section 12.3, to which Developer and Owners anticipate, acknowledge and consent, Developer and O...
	4.2 Current Zoning
	4.2 .  Concurrently with its execution of this Agreement, the City has annexed the Project to the City and zoned the Property under the North Village Overlay District Zone.  The North Village Overlay District Zone (Section 18.21.010 and Section 18.21....
	4.3 Term of Agreement

	5. Approval Processes for Development Applications
	5.1 Phasing.  The City acknowledges that DMJ, Developers, and Sub-developers who have purchased Parcels of the Property may submit multiple applications from time to time to develop and/or construct portions of the Project in phases.

	6. Open Space, Improved Public Parks, and Trails Requirements
	6.1 Development Timing: Open Space, Neighborhood Parks, and Trails.  Trails shall be constructed and developed concurrently with the respective development within which said trails are located. The City’s Park Master Plan shows a public trail along th...
	6.2 Dedication of Open Space or Trails.  Dedication of Trails to the City shall be by plat recordation or by dedication by deed from the applicable Property Owner which shall be without any financial encumbrance or other encumbrance (including easemen...
	6.3 Maintenance of Open Space/or Trails.  Except as otherwise specifically provided in this Agreement, upon acceptance by the City of Trails and after formal possession, the City shall be responsible for maintaining the Public Trail Areas after final ...
	6.4 Tax Benefits.  The City acknowledges that Property Owners may seek to qualify for certain tax benefits by reason of conveying, dedicating, gifting, granting or transferring Open Space and/or Trails to the City or to a charitable organization.  Pro...
	6.5 North Fields Preservation.  DMJ, for itself and with respect to each subsequent Owner of the Property, agrees that upon issuance of a building permit for a Development Unit, the Owner of such Development Unit shall pay to the City a fee equal to $...

	7. Public Improvements
	7.1 Utilities and On-Site Infrastructure
	7.2 Excess Improvements/Upsizing
	7.2.1 Reimbursements
	7.2.2 Building Fee and Impact Fee Credits.  To the extent that any reimbursements paid to a Property Owner pursuant to the Reimbursement Procedures do not fully reimburse Property Owners for the amounts expended or costs incurred by the Property Owner...
	7.2.3 Backbone Improvements.  Compensation to Property Owners for any “upsizing” of the Backbone Improvements that are not included in the approved Capital Facilities Plan shall be agreed to by Property Owners and the City as a part of the plan for fi...

	7.3 Variations between Infrastructure Plan, Capital Facilities Plan and any City’s Future Capital Facilities Plan
	7.4 No Additional Off-Site Infrastructure Requirements
	7.5 Modifications of Infrastructure Locations and the Boundaries of the Development Areas
	7.6 Utilities Provided by the North Village Special Service District (NVSSD) and the Jordanelle Special Service District (JSSD)
	7.7 Water Rights
	7.8 Streets
	(i) .  Street frontage shall be improved in compliance with the City’s Standards and Specifications and the NVOZ.
	Development shall obtain UDOT access approval for any accesses onto a state highway.

	7.9 Off-Site Connectivity.  All trails, canals, ditches and roads shall connect with existing trails, canals, ditches and roads located immediately adjacent to the Project such that there is consistent, smooth linkage and connectivity with any and all...

	8. Cable/Fiber Optic Service
	10. Fees & Bonding
	10.1 General Requirement of Payment of Fees
	10.2 Limitations on New Development, Review or Impact Fees
	10.3 Warranty Bonding

	11. Construction Standards and Requirements
	11.1 Building Permits
	11.2 City and Other Governmental Agency Permits
	11.3 Limitation to Three Stories. No structure in the Project shall exceed three (3) stories in height.

	12. Grading, On-Site Processing of Natural Materials; Storm Water Management
	13. Provision of Municipal Services
	14. Default
	14.1. Notice
	14.1.1. Contents of the Asserted Default Notice.  The Asserted Default Notice shall:
	14.1.1.1 Claim of Default.  Specify the claimed event of Default;
	14.1.1.2. Identification of Provisions.  Identify with particularity the provisions of any applicable law, rule, regulation or provision of this Agreement that is claimed to be in Default;
	14.1.1.3. Specify Materiality.  Identify why the claimed Default is claimed to be material; and
	14.1.1.4. Proposed Cure.  Specify the manner in which said failure may be satisfactorily cured.


	14.2. Cure
	14.3. Meet and Confer, Mediation, Arbitration
	14.4. Remedies
	14.4.1. Legal Remedies.  Legal Remedies available to both Parties shall include all rights and remedies available at law and in equity, including, but not limited to, injunctive relief, specific performance and/or damages.  In addition to any other ri...
	14.4.2. Enforcement of Security.  The right to draw on any security posted or provided in connection with the Project and relating to remedying of the particular Default.
	14.4.3. Withholding Further Development Approvals.  The right to withhold all further reviews, approvals, licenses, building permits and/or other permits for development of that portion of the Property owned by the defaulting Property Owner.

	14.5. Public Meeting
	14.6. Emergency Defaults
	14.7. Cumulative Rights

	15. Notices
	15.1 Effectiveness of Notice
	15.1.1 Physical Delivery.  Its actual receipt, if delivered personally, by courier service, or by facsimile, provided that a copy of the facsimile Notice is mailed or personally delivered as set forth herein on the same day and the sending Party has c...
	15.1.2 Electronic Delivery.  Its actual receipt if delivered electronically by email, provided that a copy of the email is printed out in physical form and mailed or personally delivered as set forth herein on the same day and the sending Party has an...
	15.1.3 Mail Delivery.  On the day the Notice is postmarked for mailing, postage prepaid, by First Class or Certified United States Mail and actually deposited in or delivered to the United States Mail.
	15.1.4 Change of Notice Address.  Any Party may change its address for Notice under this Agreement by giving written Notice to the other Party in accordance with the provisions of this Section.


	16. Administrative Amendments
	16.1 Allowable Administrative Applications:  The following modifications to this Agreement may be considered and approved by the Administrator.
	16.1.1 Infrastructure.  Modification of the location and/or sizing of the infrastructure for the Project that does not materially change the functionality of the infrastructure.
	16.1.2 Design Guidelines.  Modifications of the Design Guidelines.
	16.1.3 Development Unit Allocations.  Any allocation of Development Unit densities to be made by DMJ or its successors, including proposed increases in commercial density.
	16.1.4 Minor Amendment.  Any other modifications deemed to be minor modifications by the Administrator.

	16.2 Application to Administrator
	16.2.1 Referral by Administrator.  If the Administrator determines for any reason that it would be inappropriate for the Administrator to determine any Administrative Amendment, the Administrator may require the Administrative Amendment to be processe...
	16.2.2 Administrator’s Review of Administrative Amendment. The Administrator shall consider and decide upon the Administrative Amendment within a reasonable time not to exceed forty-five (45) days from the date of submission of a complete application ...
	16.2.3 Notification Regarding Application and Administrator’s Approval.  Within ten (10) days of receiving a complete application for an Administrative Amendment, the Administrator shall notify the Council in writing.  Unless the Administrator receive...
	16.2.4 City Council Requirement of Modification Application Processing.  If the Council requires the proposed Administrative Amendment to be considered by the Council as a Modification Application, it shall, within two (2) business days after the firs...
	16.2.5 Appeal of Administrator’s Denial of Administrative Amendment.  If the Administrator denies any proposed Administrative Amendment, the Applicant may process the proposed Administrative Amendment to the Council for final adjudication. The Council...


	17. Amendment
	17.1 Submissions of Modification Applications
	17.2 Modification Application Contents
	17.2.1 Identification of Property.  Identify the property or properties affected by the Modification Application.
	17.2.2 Description of Effect.  Describe the effect of the Modification Application on the affected portions of the Project.
	17.2.3 Identification of Non-City Agencies.  Identify any Non-City agencies potentially having jurisdiction over the Modification Application.
	17.2.4 Map.  Provide a map of any affected property and  all property within three hundred feet (300’) showing the present or Intended Use and density of all such properties.
	17.2.5 Fee.  Modification Applications shall be accompanied by a fee in an amount reasonably estimated by the City to cover the costs of processing the Modification Application.

	17.3. Mutual Cooperation in Processing Modification Applications
	17.4 Planning Commission Review of Modification Applications
	17.4.1 Review. All aspects of a Modification Application required by law to be reviewed by the Planning Commission shall be considered by the Planning Commission as soon as reasonably possible in accordance with the City’s Vested Laws in light of the ...
	17.4.2 Recommendation.  The Planning Commission’s vote on the Modification Application shall be only a recommendation.

	17.5 Council Review of Modification Application
	17.6 Council’s Objections to Modification Applications
	17.7 Mediation of Council’s Objections to Modification Applications

	18. Estoppel Certificate. Upon twenty (20) days prior written request by a Property
	Owner, the City will execute an estoppel certificate to any third party certifying that this Agreement has not been amended or altered (except as described in the certificate) and remains in full force and effect, and that such Property Owner is not i...
	19. Attorney Fees and Costs
	20. Entire Agreement
	21. Headings
	22 No Third-Party Rights/No Joint Venture
	23. Assignability
	23.1 Transfer to Developers and Sub-developers
	23.1.1 Developer or Sub-developer shall assume in writing for the benefit of the City and Property Owners all of the obligations and liabilities of Property Owners hereunder with respect to the Development Property;
	23.1.2 Developer and Sub-developer shall be afforded the rights of Property Owners granted hereunder in respect of the applicable Development Property only, including, without limitation, any rights of Property Owners in and the impact fee credits and...
	(i) submit any design guidelines to the City in respect to the Development Property and/or propose any amendments, modifications or other alterations to the Design Guidelines or any other design guidelines previously submitted by DMJ Owners to the Cit...
	(ii) process any Final Plats, site plans or Development Applications for the Development Property and/or propose any amendments, modifications or other alterations of any approved Final Plats, site plans, and/or Development Applications procured by DM...
	(iii) propose or oppose any amendments, modifications or other alterations to this Agreement.

	23.1.3 The City agrees not to accept or process any of the foregoing matters from a Developer and/or Sub-developer unless the matter has been approved by the owner of the Development Property.
	23.1.4 DMJ shall not amend, modify or alter this Agreement or the Design Guidelines, or any Final Plats, Development Agreements and/or site plans approved for the Development Property in a manner that would materially interfere with Developer and/or S...


	24. Effect of Breach
	25. Mortgagee Protection
	26. Termination
	.
	26.1 This Agreement shall be terminated and of no further effect upon the occurrence of any of the following events:
	(i) Expiration of the Term of this Agreement, unless extended as provided in Section 4.3;
	(ii) Completion of the Project in accordance with the Development Entitlements and the City’s issuance of all required occupancy permits and acceptance of all dedications and improvements required under the Development Entitlements and this Agreement;
	(iii) Except for the payment of applicable fees and assessments, as for any specific residential dwelling or other structure within the Project, this Agreement shall be terminated for such dwelling or other structure upon the issuance by City of a cer...
	(iv) Entry of final judgment (with no further right of appeal) or issuance of a final order (with no further right of appeal) directing City to set aside, withdraw, or abrogate City’s approval of this Agreement,
	(v) The effective date of a party’s election to terminate the Agreement as specifically provided in this Agreement, or
	(vi) in the event that Developer or the project are in default, or where material, contractual and developmental obligations are not met, or any deadlines and conditions of this Agreement, and relevant State and Federal Laws not fulfilled or are viola...

	26.2 Notice of Termination
	26.3 Partial Termination

	27. Insurance and Indemnification
	28. Hazardous, Toxic, and/or Contaminating Materials
	29. Binding Effect
	30. No Waiver
	31. Severability
	32. Force Majeure
	33. Time is of the Essence
	34. Appointment of Representatives
	35. Mutual Drafting
	36. Applicable Law
	37. Recordation and Running with the Land
	38. Authority
	39. Covenant of Good Faith and Fair Dealing
	40. Further Actions and Instruments
	41. Partial Invalidity Due to Governmental Action
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