AGREEMENT FOR FINANCIAL ADVISORY AND CONSULTING SERVICES

FOR HighMark Charter School

THIS AGREEMENT for Financial Consulting Services (the “Agreement”) is made as of_________________________, (the “Effective Date”), by and between HighMark Charter School (“HMCS”), and Lewis Young Robertson & Burningham, Inc., (LYRB) a Utah corporation having its corporate offices at the address of 41 North Rio Grande, Suite 101, Salt Lake City, Utah 84101 (the “Financial Consultant”).


WHEREAS, the Financial Consultant is an experienced and fully qualified firm, acting in a fiduciary role, provides financial and consulting services, as more fully set forth herein, to and for local governmental and nonprofit entities including charter schools; and


WHEREAS, HMCS wishes to engage the Financial Consultant to provide the Services defined below and for the purposes set forth in this Agreement;


NOW, THEREFORE, in consideration of the mutual promises and covenants contained in this Agreement, HMCS and the Financial Consultant agree as follows:


1.    General Scope of Services.
During the Term of this Agreement, the Financial Consultant will perform and provide the services needed, required or desired by HMCS, which may include, but are not limited to the following (collectively, and combined with the detailed services set forth in Section 2 below, the “Services”):

(a) information and analysis regarding the best methods of issuing debt and all related matters including, but not limited to, rating agency presentations, debt structuring, market conditions, comparable interest rates, quantitative analysis, investment of bond proceeds, etc.;
(b) assist with presentation(s) and application(s) to an entity to act as a conduit issuer for municipal bonds and request any enhancement or other programs as appropriate and applicable;
(c) assist with presentation(s) and application(s) for any loan or loan program that may be appropriate and applicable;
(d) formulation of debt policies and procedures for HMCS, as needed;

(e) financial modeling and preliminary feasibility of capital projects, as needed; 
(f) advice and assistance with multi-year financial forecasting; and
(g) other financial and consulting services as requested by HMCS.

2.    Detailed Scope of Services—Particular to Debt Issuance

During the Term hereof, with respect to any particular debt issuance by HMCS, the Financial Consultant will provide the following particular Services, as appropriate and necessary, for the issuance and placement or sale of each such debt issue:
(a) consult with and advise HMCS regarding the recommended size, structure and other specifications of the particular issue;

(b) furnish information and advice concerning current market conditions for the particular type of debt to be issued;
(c) assist in application to a conduit issuer for the issuance of municipal bonds and related enhancement programs in preparation of materials, presentations and related needs as appropriate and applicable;
(d)  assist in application(s) for loan(s) or loan program(s) in preparation of materials, presentations and related needs as appropriate and applicable;

(e) assist in the formulation of a coordinated plan and schedule for the authorization, issuance and placement or sale of the particular debt issuance;
(f) prepare, as necessary, a detailed quantitative analysis of the debt issue;
(g) assist HMCS in selecting other professional services necessary, possibly with formal Request for Proposals (RFP’s), to complete debt transaction(s) which could include underwriter, bond counsel, disclosure counsel, borrower’s counsel, trustee, paying agent, financial printing, feasibility consultant, CPA, title services and others, as applicable;
(h) consult with and work with bond counsel, legal counsel and other consultants selected by HMCS as necessary and appropriate;
(i) review and comment on all bond or debt related documents;
(j) attend document review meetings, due diligence sessions, coordination meetings with HMCS officials and others and attend all meetings as necessary or as requested by HMCS;
(k) assist HMCS in compiling financial and demographic information related to the particular debt issue as needed;
(l) advise HMCS regarding the method of placement or sale of the particular debt issue and assist in identifying potential purchasers as needed and appropriate;
(m) seeing to the closing of transactions that includes, amongst other duties, drafting a closing memorandum including wire instructions, attending pre-closing and closing of the particular debt issue and other;
(n) as appropriate and applicable, advise HMCS officials to and participate in any presentations to be made to any of the credit rating services or bond insurers for the purpose of obtaining credit rating services or bond insurance for the debt issue, assist in compiling the required information and financial data for the presentations and, upon request, accompany HMCS’s representatives during the rating agencies’ and/or insurers’ presentations whether held here or out of state; and
(o) generally work with professionals representing HMCS in preparation for the debt issuance.
3. Detailed Scope of Services—Particular to General Financial Consulting
With respect to any Services which do not lead to the issuance of debt, a detailed statement of work for each Service will be agreed upon in advance in writing between the parties and will be incorporated as an addendum to this agreement once signed by both parties.   
4. Term of Financial Consultant Agreement

HMCS and the Financial Consultant agree that the initial term of this Agreement will be for two (2) years (from the Effective Date of this Agreement (“Initial Term”), and shall automatically renew for additional periods of one (1) year (each, a “Renewal Term,” and the Initial Term and Renewal Terms, collectively, constitute the “Term”), unless terminated within 30-days prior written notice of the renewal anniversary.
5.  Representations of HMCS.  


HMCS represents and warrants that, in connection with any issuance of debt or request for the Financial Consultant to proceed with any other services as provided for under the provisions of this Agreement, HMCS will take the following actions, among other actions as may be appropriate and necessary, to accomplish the authorization, issuance and sale of a particular debt issue, or to facilitate the timely processing and completion of other services requested by HMCS.  
(a) cooperate with the Financial Consultant in all respects to facilitate the transaction;

(b) provide the Financial Consultant with all relevant information and data HMCS may have in its possession or under its control which is reasonably required by the Financial Consultant and is  considered material to the transaction;

(c)
take reasonable action to pass, as it pertains to the issuance of municipal bonds, all required resolutions and take all other reasonable legislative or administrative actions as necessary or as advised by counsel to authorize, issue and sell any particular debt issue, or to allow for completion of other services, and to assure compliance with all constitutional provisions, laws, ordinances, rules and regulations pertaining thereto;

(d)
furnish the Financial Consultant with certified copies of the minutes of all meetings and other proceedings taken in connection with a particular debt issue or other service related matters, all affidavits of publication relating thereto and all other certificates and documents to successfully market a debt issue and make delivery thereof, or complete other requested services, as needed;
(e) 
authorize the preparation and distribution of all documentation related to the particular service, including but not limited to, offering information provided to prospective purchasers of any particular debt issue;

(f) request issuer’s counsel, borrower’s counsel, board members and HMCS’s personnel, as appropriate, to review and approve all offering information or other documentation related to a transaction prior to its distribution;
(g) if a credit rating or bond insurance will be applied for on a particular debt issue, HMCS will contract directly with the rating agency for the rating, or the bond insurer for the insurance or surety, and will make available to the rating agency or bond insurer all information and financial data reasonably requested; 
(h) select and retain professionals as needed for each issue of debt and as may be needed in connection with the completion of other services under this contract (such as issuer’s counsel, borrower’s counsel, bond counsel, engineers, appraisers, feasibility consultants, etc.) and pay the agreed fees and expenses of those contracts; and

(i)
compensate the Financial Consultant for all Services rendered under this Agreement and any amendments hereof in accordance with Paragraph 6 below.

6.    General Payment of Compensation, Costs and Expenses.


HMCS shall compensate the Financial Consultant for Services rendered under this Agreement as follows:


(a) for Services rendered in accordance with this Agreement, compensation will be as outlined in Attachment A.  For Services of the Financial Consultant that do not lead to the actual issuance of debt, compensation will be determined based upon the scope of work performed, as documented in a statement of work or other similar document.  Compensation will be mutually agreed upon as the scope of work is defined, and may be in the form of either agency commission or an agreed-to fee for Services;
(b) certain expenses that may be incurred by the Financial Consultant will be charged to HMCS at cost such as mailing or shipping costs of offering information, printing of bond or note instruments, special computer services, advertising, out-of-state travel, closing expenses and actual costs of copying or printing any offering information shall be borne by HMCS.  In the event all such other expense exceeds the sum of $250.00, such expense shall be approved by HMCS before it is incurred;
(c)  with respect to the costs and expenses of a particular transaction that are not specifically mentioned or provided for in this Section 6, HMCS and the Financial Consultant will agree on and arrange for their payment, as the requirements of the particular transaction or engagement are specified.


7.    Payment Methods.

(a)
after the sale and upon delivery of proceeds of any debt issue, or other provisions as outlined in Attachment A, the Financial Consultant shall submit an invoice to HMCS for the services rendered by the Financial Consultant with respect to such debt and payment of the fee amount shall be due at the time of closing on the debt transaction;

(b) for the completion of requested Services which do not involve the issuance of debt, any fee amount required to be paid hereunder shall be billed and paid in periodic payments (most often monthly) as set forth in the applicable statement of work

8.    Financial Consultant an Independent Contractor.


For purposes of this Agreement and the Services to be performed hereunder, the Financial Consultant, its officers, employees and agents shall not be considered to be officers, employees, agents or servants of HMCS.  The Financial Consultant is and shall be considered to be an independent contractor in all respects and as such its personnel will not be supervised by HMCS officers or personnel and HMCS will not furnish facilities or equipment to the Financial Consultant for its use in the performance hereof.


9.    Conflict of Interest    


The Financial Consultant acknowledges that its corporate legal counsel Kirton McConkie (“Kirton”) is a firm that could potentially represent HMCS as borrower’s counsel.  Should this be the case, Kirton should draft a conflict of interest statements for both HMCS and LYRB to sign. 
Otherwise, the Financial Consultant is not aware of a current conflict of interest. LYRB represents that if any situations occur whereby an interest of HMCS is in conflict with the interests of another client of the Financial Consultant, the Financial Consultant shall promptly disclose the conflict to HMCS.


10.    Additional Services.


If authorized in advance by HMCS and in compliance with the terms of this Agreement, the Financial Consultant may furnish services in addition to the basic services described herein.  Compensation for those additional services shall be as mutually agreed to by the parties.

11.   No Sales Obligation of the Financial Consultant.


HMCS acknowledges that neither the Financial Consultant nor its principals shall be obligated in any way for any part of a distribution, underwriting, placement, issuance or sale of any bonds, notes or other forms of indebtedness relating to this Agreement.


12.   Amendments.   


The parties hereto may request changes in the Services or other provisions of this Agreement at any time, but no change shall be effective until it has been mutually agreed to by the parties in writing or is required to be made pursuant to or because of changes in federal, state or local laws relating to debt issuance by local governments.  Except for amendments due to changes in law which shall be deemed to take place immediately as of the effective date of the change in law, all other amendments must be in writing and authorized by both parties, by a duly executed amendment of this Agreement.


13.   Termination.   


Unless previously terminated according to Section 4 of this Agreement, it is agreed that either party may terminate this Agreement by providing the other party at least sixty (60) days written notice of termination.  Any such termination shall be accomplished by one party giving the other party written notice thereof.  Neither party shall have any liability to the other for damages or other losses because of a termination of this Agreement unless that termination is wrongful and not done in good faith; provided, however, if a termination should occur, HMCS agrees to pay the Financial Consultant all amounts due for Services actually performed through and including the termination date and the Financial Consultant shall deliver to HMCS all data, reports and information that would be due on the termination date. All relevant documents, materials and work-in-progress will be turned over to HMCS.

14.   Miscellaneous.   
(a)
Governing Law.    This Agreement shall be governed in all respects by the laws of the State of Utah, without regard to the conflict of laws rules thereof.


(b)
Successors and Assigns.    This Agreement may not be assigned by either party without the written consent of both HMCS and the Financial Consultant; provided, however, the Financial Consultant has the right to assign this Agreement as part of a merger, consolidation, or other type of acquisition, as long as the assignee agrees to assume all of Financial Consultant’s obligations hereunder.

(c)
Entire Agreement.    This Agreement is the full and entire understanding and agreement of the parties with regard to the subjects discussed herein.

(d)
Notices.    All notices and other communications required or permitted under this Agreement shall be in writing and may be sent by personal delivery, telecopy, overnight delivery service or U.S. Mail, in which event it may be mailed by first-class, certified or registered, postage prepaid.  All such notices and communications shall be addressed to the Financial Consultant at the following address at such other address that the Financial Consultant shall have furnished to HMCS in writing.
  



Laura D. Lewis, Managing Partner
Lewis Young Robertson & Burningham, Inc.
41 North Rio Grande Street, Suite 101
Salt Lake City, UT 84101
(With a copy to the Compliance Officer)

Notices to be mailed to HMCS shall be sent to:





HighMark Charter School




Attn:  ___________________




2467 E. South Weber Drive
South Weber, Utah 84405 
(e)
Severability.    If any provision of this Agreement shall be determined, by a court of competent jurisdiction, to be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.

(f)
Titles and Subtitles.    The titles of the paragraphs and subparagraphs of this Agreement are for convenience of reference only and are not to be considered in construing this Agreement.

(g)
Counterparts.    This Agreement may be executed in any number of counterparts, each of which shall be an original, but all of which together shall constitute one instrument.

(h)
Further Assurances.    Each party to this Agreement shall do and perform or cause to be done and performed all such further acts and things and shall execute and deliver all such other agreements, certificates, instruments and documents as the other party hereto may reasonably request in order to carry out the intent and accomplish the purposes of this Agreement and the consummation of the transactions contemplated hereby.

[The remainder of this page was intentionally left blank]


IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their respective officers thereunto duly authorized this ___ day of ______________, 2022.





HighMark Charter School




By: 










Name:____________________________________




Title:_____________________________________




LEWIS YOUNG ROBERTSON & BURNINGHAM, INC.





By: 







David Robertson
Principal / Owner
Attachment A

The following schedule provides a general range of fees for services for the benefit of HMCS.

I.
For Financial Services provided pursuant to paragraphs 1 & 2 of the Agreement related to the structuring and issuance of debt.

A.
The minimum fee for any debt transaction will be $22,500. This is only applied if the formula in Paragraph B below doesn’t generate the minimum fee amount.
B.
For any debt transactions the Financial Advisory fee will be:

· $55,000 of the gross production of bonds sold for a public offering

· $70,000 of the gross production of bonds sold for a direct placement
C.
For services outside those listed in the Utah Charter School Finance Authority’s Request of Qualifications, LYRB proposes the following hourly fee schedule. Work on an hourly basis will only be performed with an approved scope of services by HMCS prior to commencing such project. Fees will be based upon designation of personnel providing such service as follows:

1) $100 for any LYRB employee position for general staff

2) $130 for any LYRB employee position with an analyst designation

3) $150 for any LYRB employee position with a senior analyst designation

4) $195 for any LYRB employee position with a vice president designation

5) $235 for any LYRB employee position with a partner designation

II. Other Consulting Services:
A. For services other than debt related transactions, LYRB will quote HMCS a “not to exceed” fee when we have a reasonable understanding of the detailed scope of work that will be required by HMCS.  Should the scope change, we reserve the right to negotiate with HMCS a fair increase to the fee quote. 
