


SANTA CLARA CITY COUNCIL MEETING
WEDNESDAY, MARCH 9, 2022
MINUTES
THE CITY COUNCIL FOR THE CITY OF SANTA CLARA, WASHINGTON COUNTY, UTAH, met for a Regular Meeting on Wednesday, March 9, 2022, at 5:00 p.m. in the City Council Chambers of the Town Hall at 2603 Santa Clara Drive, Santa Clara, Utah.  Notice of the time, place and agenda of the meeting was provided to the Spectrum and to each member of the governing body by emailing a copy of the Notice and Agenda to the Spectrum and also, along with any packet information, to the mayor and each council member, at least two days before the meeting.  The meeting will be broadcast via You Tube linked on our website at https://sccity.org/meetings. Council Chambers will be available to residents, but we will have limited availability and follow Covid-19 guidelines. 
Present: 	Mayor Rick Rosenberg
Council Members:		Jarett Waite, Ben Shakespeare, Christa Hinton, Leina Mathis, and Denny Drake
City Manager:	Brock Jacobsen
[bookmark: QuickMark]City Recorder:	Chris Shelley

Others Present: Scott Bannon, Assistant City Manager; Dustin Mouritsen, Public Works Director; Brad Hayes, Parks & Trails Director; Andrew Parker, Fire Chief; Matt Ence, City Attorney; Jim McNulty, City Planner; Kristelle Hill, Admin. Assistant; Cody Mitchell, Building Official; Logan Blake; Sydney Blake; Jennifer Kohler; Richard Kohler; Jen Cloward; Lisa Gubler; Tom Gubler; Jeff Stevens

1. Call to Order: Mayor Rosenberg called the meeting to order at 5:00 p.m.  He introduced himself and the City Council and welcomed everyone.  

2. Opening Ceremony:

     -  Pledge of Allegiance:  Ben Shakespeare
     -  Opening Comments:  Ben Shakespeare

3.		Conflicts and Disclosures: None.

4.	Working Agenda: 
 
A. Public Hearing(s): None.

B. Consent Agenda:

1.	Approval of Claims and Minutes
· Feb. 23, 2022 Regular City Council Meeting Minutes
· Mar. 2, 2022 City Council Work Meeting Minutes
· Claims through Mar. 9, 2022

	2.	Calendar of Events
· Mar. 23, 2022 Regular City Council Meeting
· April 13, 2022 Regular City Council Meeting
· April 27, 2022 Regular City Council Meeting

3.	Cancel the April 6, 2022 City Council Work Meeting.
	
Motion to Approve the Consent Agenda as presented.
Motion by Jarett Waite, seconded by Leina Mathis. 
Voting Aye: Leina Mathis, Jarett Waite, Denny Drake, Christa Hinton, and Ben Shakespeare.
Voting Nay: None.
Motion Carried. 

C. General Business:

1.	Consider approval of a proposed Code Amendment to the Santa Clara City Zoning
Ordinance by amending Chapter 17.12, Planning Commission and approve Ordinance 2022-06. Santa Clara City, Applicant. Presented by Jim McNulty, City Planner.

- Jim McNulty said we are trying to do a clean-up of Chapter 17 of the Code Amendment.  This is specifically dealing with Chapter 17.12 “Planning Commission”.  We have had a few meetings with the Planning Commission, and they had a public hearing on this item on Feb. 24, 2022.  We also had a discussion with City Council on Feb. 2, 2022, regarding the proposed ordinance amendment.  He talked about Section 17.12.030 “Removal & Vacancy”.  He read new language that has been added to this section: “Any member of the Planning Commission may be removed from office by the mayor for any reason with the advice and consent of City Council. The City Council shall also have the right to remove any member of the Planning Commission for a failure to attend seventy-five percent (75%) of the Planning Commission’s scheduled meetings during any twelve (12) month period.”  He stated that in Section 17.12.040 “Compensation” the following language was added, “The members of the Planning Commission shall serve with compensation in an amount set by the City Council for meetings attended.”  He said that in Section 17.12.050 “Officers” the following changes were made, “The Planning Commission shall elect a chair and vice-chair from among its members yearly. The election of the chair and vice-chair will occur during the first regularly scheduled Planning Commission meeting each year.”  Next, he talked about Section 17.12.70 “Quorum & Vote” which states, “A quorum shall consist of four (4) members of the Planning Commission, including the chair or vice-chair. If the chair or vice-chair is not present, a temporary chair shall serve. No evidence shall be presented unless a quorum is present. The concurring vote of a majority of those present shall be required to carry and pass any motion. All members of the Planning Commission shall
vote on all matters before the Planning Commission.”  We changed the language to “chair” and “vice-chair”.  It was “chair” and “chair pro tem”.  If neither the chair nor vice-chair are at the meeting the remaining members vote for a temporary chair for that evening to serve in that position for that night.  The next Section he talked about was 17.12.090 Powers & Duties.  He said we are trying to clarify between this and 17.16 Land Use Authority.  He said in some cases with Santa Clara City the Planning Commission is the land use authority and in other cases it is the City Council that is the land use authority.  He said that this section is more specific.  The Planning Commission is the land use authority on conditional use permits, variances of any kind, interpretation of zoning maps and consideration of disputed questions of lot lines, issues or applications otherwise delegated to the Planning Staff when the planning staff determines that a public hearing should be held to ensure that citizens can comment on the application, and issues delegated to the Planning Commission by the City Council which do not otherwise require final approval of the City Council.  Item B states, “The Planning Commission shall act as a reviewing and recommending body to the Santa Clara City Council on the following land use applications and issues: General Plan adoption or General Plan Amendments.  Adoption of land use regulations or amendments.  Zoning Map Amendments. Subdivision Ordinance Amendments.  Subdivision reviews for new subdivisions, phases of subdivisions, preliminary and final plat approval, and amendments to existing subdivisions.  Determination regarding the existence, expansion, or modification of nonconforming uses.  Any other land use applications or issues which the Santa Clara City Council delegates to the Planning Commission.”  He also quoted from Item C, “The Planning Commission is further empowered to hold all public hearings which may be required for any land use application under applicable local or state law.”  He said that we have gone through Utah State code and noticed accordingly and with the public hearing we did notice it according to State code and met all State code requirements.  The Planning Commission heard this item on Feb. 24, 2022 and forwarded a positive recommendation to the City Council.  Planning Staff recommends that the City Council approve the code amendment for Chapter 17.12 Planning Commission.  
- Mayor Rosenberg reminded Council that we have discussed this a couple of times and they have the ordinance before them and the recommendation from the Staff and Planning Commission.  

Motion to Approve a proposed Code Amendment to the Santa Clara City Zoning
Ordinance by amending Chapter 17.12, Planning Commission and approve Ordinance 2022-06 as presented.
Motion by Leina Mathis, seconded by Christa Hinton. 
Voting Aye: Leina Mathis, Jarett Waite, Denny Drake, Christa Hinton, and Ben Shakespeare.
Voting Nay: None.
Motion Carried. 

2.	Appoint Logan Blake to the Planning Commission.  Presented by Mayor Rosenberg.

	- Mayor Rosenberg said he presented Logan Blake to be appointed to the Planning Commission and he has accepted that position so we would like to formalize that with the Council tonight.  Logan is a civil engineer in St. George.  He grew up in Santa Clara and is very familiar with the city.  He has a good background in development and engineering.  Mayor Rosenberg said he is very comfortable recommending Logan to serve on the Planning Commission.  

Motion to Appoint Logan Blake to the Planning Commission. 
Motion by Ben Shakespeare, seconded by Denny Drake.
Voting Aye: Jarett Waite, Leina Mathis, Ben Shakespeare, Christa Hinton, and Denny Drake.
Voting Nay: None.
Motion Carried.  

      3.	Inn at Santa Clara – appeal of conditions of Land Use approvals and related requirements - appellant Richard Kohler.  Presented by Matt Ence, City Attorney.

- Matt Ence said he will present some introductory information to the Council and then the Council can ask some questions and then we can turn some time over to Richard Kohler.  The Inn at Santa Clara project was originally approved for PDC zoning in late 2016.  There have been some issues that Richard and the City have worked through over those years of the development of the project.  Many of those issues could be worked through.  As the City sees things now there are two remaining issues that need to be resolved before his certificate of occupancy (CO) can be issued for his last building, the single-story building on the east side of the property with the roof-top terrace on it (Building A).  The two issues that need to be resolved date back to the City’s original zoning approval and the site plan that was approved at that time in conjunction with his PDC zoning.  The first issue that we have been unable to resolve with Richard is that when the PDC zoning was approved for the project there was a discussion at the City Council meeting about the wall that is on the terrace of Building A.  There is a wall around the perimeter of that terrace.  There was discussion at the City Council meeting at that time about the height of the wall and how high it should be and there were concerns expressed by certain neighbors about privacy.  There were statements made at that meeting that maybe the wall should be 7 ft instead of 3 ½ ft to provide additional privacy to the neighbors.  There is a representation at that meeting made by Richard as recorded in the minutes and the recording where he said he would be willing to do that.  That ultimately was not done when the building was constructed.  The second issue is that the stairs that are used to access the rooftop terrace are exterior to Building A on the south end of the building.  Those stairs extend into the 10 ft setback from the residential property line to the south.  Those stairs are open stairs so that someone going up and down those stairs can see out and potentially over the wall into neighboring properties and there are some privacy concerns with neighbors about that.  Our city code requires that on a project like this that that setback remain open.  He said he represented to Richard that if we can resolve those two issues then his recommendation would be to issue his certificate of occupancy (CO) on that building.  He stated that he has been corresponding with either the attorney that was representing Richard at the time or with Jennifer, Richard’s wife or with Richard himself since May 2021 trying to find some way to resolve these issues.  This ultimately resulted in the city proposing a settlement agreement about a month ago which is still on the table.  That settlement agreement included that Richard would build a screening structure on the outside of those stairs to provide some additional privacy to the neighbors.  He said the last communication he has had with Richard about that settlement agreement is that he does not want to sign that.  He said he wanted to introduce this to show all the time that has passed on this and all the effort that has been made on this by Richard and Jennifer and by the City Staff.  As the City Council knows we have discussed this multiple times both in open meetings and in Executive Sessions.  These are the two issues that the City Council has to consider tonight and whether there is some way to resolve these two issues and issue a CO for the building.  
- Richard Kohler, 1020 Bloomington, St. George, said the first time these two issues came up was last May.  He said at that time they were completing the landscaping for the project.  He said it was a surprise that these were issued.  He said they obtained a building permit for this project in 2018 and at that time Corey Bundy was both the City Building Official and the Director of Planning.  He read from a section in the Building Code (A 107.3.2 Previous Approvals), “This code shall not require changes in the construction documents, construction or designated occupancy of a structure for which a lawful permit has been issued”.  He said they are relying on that.  He said they lawfully obtained a permit to build the building as they built it and the two issues that were raised, one challenges the position of the staircase and the other the height of the parapet wall, both of those were clearly shown on the documents they received the permit for.  He also read from the Code (A 111.4 Revocation) which states that the building official has the authority to suspend or revoke a permit where it has been issued in error or where there is a violation of ordinances or regulation.  He said the permit was acted upon by the people that were supposed to act on it; Corey Bundy as the Building Official reviewed it and also initially as the Planning Director.  He said the Bob Nicholson also chimed in as the City Planner.  He said he believes that the documents they prepared for permit were reviewed by the whole TRC at the time.  He said the certificate of occupancy has been withheld and they believe they are entitled to have it.  He said the error is in part on the reviewing agency.  If Corey Bundy found an error that is in discrepancy with the approval, then he is the one that could initiate this action to revoke or withhold the building permit.  He said they don’t believe that happened in their case.  They believe that the City Building Official who has the authority to do this did not do this act.  He said they believe others were instructed to do this act by Mr. Ence and they don’t think that is correct by law.  He said they filed an application to the Board of Appeals because they believe this is a violation of the Building Code on the part of the City.  They applied to the Board of Appeals and were notified by Matt Ence.  They applied in December 2021 and Matt Ence said they weren’t entitled to a Board of Appeals.  He said there were legal letters back and forth between their attorney and Matt Ence.  He said in the end they are appearing here, to the Council, because this is where they were directed to appear.  He said they feel this is not the right venue.  The right venue is members “qualified by experience and training to pass on matters pertaining to building construction” because the appeal is technical in nature.  He showed a picture of the structure with the open staircase and said this drawing was approved by the City Council in October 2016.  The relation of the staircase to that building has remained the same from this zoning approval all the way through construction.  The difference is they reverted the direction of the staircase.  Originally there were two staircases.  They were both open stairs and they were depicted with a glass railing.  They decided that having two was too much access and there was a concern about how many people would go up there and how they would be regulated.  He said that on the building permit document they did not annotate the actual setback in part because they had been advised by the Building Official that they would have more negotiating room to him and the planning staff if they depicted where the lines were and where their improvements were and didn’t tie themselves down to the specific dimensions.  He showed the site plan from November 2018 that show the stairs ascending in the opposite direction toward City Hall.  It also shows that the nearest building to the red property setback line is situated about 2 ½ ft away.  He said that as the building permit was getting issued, Corey Bundy was present in the meeting where Matt Ence stated that he promised to build a 7 ft parapet wall on the south end of the building.  He stated that he did not make that promise.  He said it was discussed and he promised he would do the best thing for the neighbors.  He said that the neighbors weren’t only concerned about the height of that parapet in that direction but also concerned about the height of the building.  He said after leaving a meeting at Town Hall, three women neighbors approached him and asked how tall the existing wall was in the drawing and he told them that the main floor is zero and the roof deck is 10 ft, and the parapet wall will be approximately 5 ft above that.  He said all three women expressed that they didn’t want the wall taller than 15 ft.  They felt strongly about the height of that wall.  He said that wall sits at the edge of the building and their patrons will mostly when they arrive at the roof will more often than not be seated in lounges or if they are standing, they are standing at some distance away from that wall.  He said when you look at a distance and you look across the parapet wall you are not able to look down into the yard.  He said he discussed this with Corey Bundy at length.  He said that Corey Bundy sent him an email to ask him about the design of the 7 ft parapet wall and the safety barrier on the reflecting pool.  He said a few days later he answered Corey and included details of the construction drawing and the height.  He stated that in addition they prepared and sent videos of the drawing to Corey Bundy.  He said they thought they had a breakthrough on the privacy issue.  They decided that they would make the upstairs roof available only accessible if you entered the manager’s office and then went up the stairs.  He said they feel that solves more of the problem then had they done the 7 ft high wall is that the people going up are only going up as a guest and they have some supervision.  He said there were worries at a time that they would make too much noise, or they would engage in unsavory activity but them being accompanied up the stairs they are doing the best they can to solve that problem and he said that Corey Bundy agreed with that and he said that the Planning Staff and TRC also agreed that this was a good solution and that the taller parapet wasn’t necessarily needed or beneficial.  He said they hired Rosenberg Associates to do a survey.  The record shows the survey dimensions from the section corners had been either incorrectly dimensioned or moved (which is highly unlikely).  He said if that block wall had been there for longer than 20 years, they still owned that property between the red line of the survey and that block wall.  The survey says it is the survey line, but the property line remains the center of the block wall.  He said there is 10 ft from the setback line to the survey line but there is 3 ft from the survey line to the block wall which they believe is the property wall.  He said this was understood by the Building Official and the City Planner.  He said they have been constrained because of the mulberry tree.  They shortened the length of building A by 2 ft and still didn’t have enough to accommodate this without placing the stairs and getting close to the bank.  He said that conceptually they still have approximately a setback of 10 ft from the staircase to the wall.  It was approved.  He said the site plan was redrawn after the survey came in late February 2019.  The site plan was done by April 2019, and they poured the footings for the buildings in May 2019 and the City Planning Staff and Building Official was aware and felt this was permitted because it was more than 2 ½ ft so it was okay because they already negotiated that minimum setback of 2 ½ ft. 
- Matt Ence asked if this plan was ever submitted and approved by someone at the city.  He said he has not been able to locate one that depicts that. 
- Richard Kohler said the survey came post permit and all the post permit drawings were supplemental drawings, and they issued a lot of supplemental drawings.  He sent the drawings to Mark Weston, his contractor, and Mark would forward them to Corey Bundy.  He said he still has his electronic drawings, but he doesn’t know where Corey put them especially after his departure.  
- Denny Drake said that Corey asked for the drawings and Richard sent a supplemental plan that didn’t show the 7 ft. drawings.  Was there any response to Corey on that?
- Richard Kohler said no.  The normal process with a building official is if they ask a question the architect or engineer or designer responds with the drawings and an explanation and then if another correction is not requested the building permit proceeds to be issued after that fact.  He said that is how theirs happened.  He went on to explain that right now the distance from the waterproof deck to the top of the lowest parapet is 62 inches so 5 ft or slightly higher right now.  He said they will put soil there to reduce the height of the parapet effectively, but the top of the parapet stays where it is.  He said all of the parapets are 30 inches wide so they can put plants and other plant materials on top of that to further enhance the top of it and provide privacy on top of that.  He said they can’t look down from the parapet.  He said there are things that can be in setbacks that are not necessarily enumerated in the zoning ordinance or the building code.  They are common sense such as air conditioning units, electrical panels and open fire escapes and outside staircases.  He said that this is allowed in the St. George City code.  He said they heard a couple of times from different City Staff that this was okay because they are open stairs.  He said there is a wall that prohibits people from going to the staircase now.  He said the staircase is not an obtrusive feature and that is important because they were judged that they spend the extra money on this to make it a very light, delicate structure so that its presence in the setback was not deemed hostile by the Staff.  He said that having done all this they believed that they were in compliance by the City Staff’s comments to them at each stage.  The stairs in the setback issue came up at the issuance of the building code and they are in the same place they are now relative to the building.  After the survey they increased to 13 ft from the wall so they pushed their concrete back to the north as far as they could.  He said that in April 2020 the Gublers and the Gates approached them and asked them if they would agree to them to pay them and allow the Gublers and Gates to move the wall to the position of the survey line.  He walked them around the property and showed them where the footings are of the buildings that hadn’t been built yet and told them about the implications, they would be doing which would be to decrease the distance of the Gates and Gublers walls.  He asked them if they were okay with that and if so, would they agree to his contribution of funds and the wall would be moved to the survey line which would enlarge their backyards.  He said they did that.  He said the Gates and Gublers hired the mason, and the mason got the permit on their behalf to rebuild the wall.  The City Staff reviewed where their setbacks were 3 times, the building permit itself, the post survey drawing, the supplemental survey site plan and a year later when that property line wall was moved.  
- Matt Ence said he wants to comment on the actions of the City Staff verses the action of the City Council which is what the real issue is here.  He stated that the act of approving the zone change on this property to the PDC zone is a legislative act that can only be done by the City Council because it is a change to the City’s zoning ordinances and the zoning designation on the property and when the Council acts in its legislative capacity and takes that action on the basis of information that is presented to the City Council that legislative act is supposed to guide everything that happens after that.  All the things that Richard has been speaking about concerning his interactions with members of Staff, TRC meetings and those kinds of things, they are all administrative in nature.  The purpose of those things ideally is to carry out the legislative direction and intent that the City Council has given.  He said there has been some inconsistency on the administrative level.  That does not change the fact that the City Council performed a legislative act in approving the zone change and that that decision was based on information that was presented including a commitment from Richard to do certain things.  The actions of Staff members acting in an administrative capacity doesn’t change that legislative act.  He said that this is why he has invited Richard for a long time to come back to City Council because where this began with the City Council and the legislative decision of the City Council if something different is going to happen then what was originally approved that has to happen through an act of the City Council, the legislative body of the city.  He said he appreciates what Richard has said but the fundamental difference in the way Richard is looking at this and the way that he is looking at this that these are legislative issues whether it is a building official or a planning official or a clerk can’t change the conditions and requirements that the City Council has incorporated into its legislative decision.  He said that is why we are here because this is where this needs to happen and where it needs to be considered.  He told Council that as a legislative body this is within Council’s wheelhouse to decide what happens from here.
- Richard Kohler said that in the actual minutes there is discussion about the location of the parapet wall and the height but in the motion to approve the project there was no conditions attached to the motion by the City Council.  It was approved just as the drawings are.  
- Matt Ence said that is factually correct.  There were no stated conditions, but that motion was made in a context and that context was the City Council was approving the zone change based on the representations that were made to it.  
- Ben Shakespeare asked specific to the building now, is the building complete.
- Richard Kohler said no, because of this dispute they have not finished the pool and the roof grass has not been installed and any landscaping up on the roof level has yet to be installed.  He said they can’t easily achieve 7 ft.  He stated they have large, galvanized tubs that are about 22 in. tall, and they thought they could place those on top of the existing parapet wall so that is a total of 6 ft 72 in for the top of the galvanized tubs which they can place on the south property line and in addition to that they will have plant materials above that.  He said the tubs don’t have to be galvanized they can change the colors.  
- Ben Shakespeare said as a Council we had this discussion a couple of months ago and as he understood our request going back was to address the stairs coming up and not the roofline.
- Matt Ence said that is correct and in one of our letters we had floated the idea of some kind of alternative screening to address privacy concerns and in response to that Richard proposed a free standing screening structure and we reviewed that with Staff and brought that to City Council in a closed session and then responded to Richard with some feedback that we didn’t feel like it was tall enough to provide the required privacy and that we wanted it to be adjacent to the stairs.  He said about a month ago when he met with Jennifer Kohler, she brought a revised design which addressed those issues and we brought that to the Council and discussed it and that is what Ben is referring to.  He said from the City’s perspective that revised design is still acceptable, but he believes that Richard has some concerns.  He said that is what is on the table to resolve it right now. 
- Ben Shakespeare said when we talk about the parapet heights and extending it with landscaping and all of that, we were addressing it at the stair level with a more solid, elevated screening element that would provide that.  He said that seemed like a pretty reasonable and simple adjustment.  He said that Richard is correct that in many cities, St. George included, outside stairs are allowed outside the setbacks.  He stated that in Santa Clara you could build an accessory dwelling 3 ft off of property line if approve.  He said this is different because there are some setbacks and some survey disputes though.  
- Matt Ence said that recognizing that was part of the reason we were willing to go with some kind of a screening structure.  In the compromise we proposed we were willing to accept the fact that the stairs were going to be where they were.  
- Ben Shakespeare asked that if the screening is happening at the stairs what was the reservation on doing something.
- Richard Kohler said that as a registered professional architect he is bound by some things.  The City has an ordinance that says that the tallest property line fence or wall by ordinance is 9 ft or otherwise approved by the Planning Commission.  He said that from the beginning when this solution came on the table, he thought it was ridiculous from their standpoint.  They don’t want to set the precedent of a 17 ft high wall on a property line. He said the first version they put closer to the wall and the second version which was okayed by Cody Mitchell, the new Building Official, was placed at 3 ft 9 in.  He said there was a setback of 2 ½ ft and if they were farther away than that then it could be approved.  He said the problem for them is it is unsightly to them and the Gublers.  He said it is a really horrible planning and zoning precedent for how you do disputes.  He said there are some additional issues about fire-proofing the screening and maintaining it and it is much more costly to them the other alternatives including the parapet wall adjustment. 
- Ben Shakespeare said what he remembers us proposing is for Richard to find something in the glass railing that runs along the stairs a way to elevate that and screen that.  
- Richard Kohler said what they did effectively was to move the structure 2 ½ ft towards the stair from where it was the first time and made it taller.  Because the stairs have a tempered glass railing, they can’t attach to them.  He said they have a hard time working close to them because they will break.  
- Mayor Rosenberg said this was a free-standing structure adjacent to the stairs.
- Ben Shakespeare said he thought he was going to replace the glass with a 5 or 6 ft screen.  He thought this was an acceptable way to resolve that.  
- Richard Kohler said that had the survey confirmed where the block wall was it would have been fine.  It is the survey later that shows them having to impinge on the setback.  
- Mayor Rosenberg said the survey is the survey of where the deeds fall.  Richard doesn’t get to move those.  If he wants to do property line agreements with property owners, he has the ability to do that and rerecord deeds and move it to where the existing block walls were but the survey is the survey so he shouldn’t infer anything other than that.
- Richard Kohler said had the survey confirmed, which they believed it would, where the property line was, we wouldn’t have had an issue.  
- Mayor Rosenberg said there is a census on every property line.  That is why you do surveys before you do architectural drawings, so you know what you’ve got to build it.
- Matt Ence said Ben’s thought process is not wrong.  From back last summer when we wrote a letter to Richard’s attorney inviting them to make a proposal, make a screening proposal, whether it’s extending the parapet wall up or something else.  We actually did not originate the free-standing screening.  That was the proposal that came back to us when we invited a proposal.  That is how we got to the free- standing.  A proposal was made, and we reviewed it and gave feedback, and it came back again.  It was a compromise and we felt it was a compromise that could work.  
- Denny Drake said there is some issues with the agreement that were verbalized in the approval process that Richard assumed the building inspector had the right to change and not make Richard adhere to those which is not the case.  We are the legislative body, and we approved the plan that he was to work from and not what the building inspector or the contactor suggested he could do.  The whole key is to comply with what he agreed to do initially.  
- Richard Kohler said that in the minutes of the 2016 meeting it states that they will do what the neighbors want and that the time of the building permit they will have that reviewed by Corey Bundy and/or Bob Nicholson.  It states in the minutes what they intended to do and that is what they did, so it is not contrary to the legislative act even by the minutes.  
- Denny Drake said it was the approval of the City Council that was working with the plan and the suggestion of the 7 ft parapet.  
- Richard Kohler said he knows he has to submit the plans to the building official to the planning director.  He said he doesn’t know where else it goes.  He just knows it was approved and they were issued a permit.  He said if Denny is saying their error is in not talking to the City Council, then that is probably something the Staff didn’t feel was necessary.  That is not something he determined or didn’t determine.  He said he just did what he was expected to do.  
- Denny Drake asked that Richard has worked in this business for 30 years and is that the way he has worked it every time.  You have never had to appeal to the City Council on any conditional use?
- Richard Kohler said he has.  He said he understands who has authority.  In this particular case because of the clause in the minutes of where they thought they would go he said he believes that they did what they were expected to do, and they were approved by the people who they minutes said they were supposed to do.  
- Mayor Rosenberg said as he recalls the motion that was made by the City Council that it also included all the recommendations from the Planning Commission in their recommendation to the Council.  One of those recommendations is that Richard meet with the neighbors and that he reviewed the plans with the neighbors.  That was an inferred condition of that City Council motion.  He said that based on his understanding and discussion with the neighbors that that never happened and that there never was a meeting of the minds of what exactly this thing was going to look like.  He said he is going to give the neighbors an opportunity to comment on that.  
- Richard Kohler said he did meet with the neighbors.  They met in the upstairs foyer, outside.  
- Mayor Rosenberg reminded the audience that everyone’s comments tonight need to be addressed to the City Council.  The neighbors won’t address Richard and Richard will not address the neighbors.  Please direct your comments to Council.
- Richard Kohler said that they had met with the neighbors as required.  He thought that Bob Nicholson confirmed that.
- Mayor Rosenberg said that he remembers it because he was surprised that there were no neighbors at the meeting for that zone change and he fully expected neighbors to be here.  He said that Richard represented that he had met with the neighbors and satisfied their concerns and Council moved forward with their motion.  He said that immediately after, he was approached by neighbors who said that hadn’t happened.  The plan review was going to be important at that point in time and he conveyed that to Corey Bundy to make sure that we had a meeting of minds on the plans.  He said that based on everything he has heard and seen since that still hasn’t happened.  
- Jarett Waite said there is a mention in the minutes about a signed affidavit that Richard had agreed with the neighbors on what to do with that terrace on the southern side.  Did that ever occur?
- Richard Kohler said that in the interim between the meeting, he said he could do something and then found out that it was not possible to do that.  He said the neighbors weren’t enumerated by name as to who would sign it and who wouldn’t or who would vote which way.  He stated that it was never all the neighbors agreeing on all the objectives.  He said they accommodated what they could accommodate, and they did that the best they could.  He said they explained about the reversal of the stair and making the roof terrace private rather than public and he thinks that was large mitigation of the concerns the neighbors had.  He said they also explained in detail about the site lines relative to the parapet and offered to increase the height as discussed.  
- Christa Hinton asked about the screen proposal.   It is dated 2017.  Why was it prepared?  
- Matt Ence said that if it is dated 2017 that is probably an error because he is certain that wasn’t created until last year.
- Ben Shakespeare asked if the screen proposal is available to show the Council tonight.  
- Matt Ence said he has several hard copies of the most recent proposal, the one Jennifer Kohler brought to him.  He said that one of the changes between that first proposal and this one is to move it closer to the stairs, which was in response to feedback from the city.  
- Mayor Rosenberg said that the neighbors were part of this.  Their concerns were noted in the Planning Commission recommendation that came to Council and in turn in the City Council motion.  
- Jen Cloward, 2550 Vineyard Drive, said they went to the first Planning Commission meeting when they first proposed the zone change and most of the neighbors were there.  The Planning Commission gave the recommendation that Richard meet with us as far as neighbors go and then it would come to the City Council.  She said the neighbors knew clear back in 2016 that Mr. Kohler was supposed to meet with them and then on Sept. 8 they were sent a text from the Kohler’s talking about a couple of options that would work as far as having a meeting with the neighbors.  She said they texted back a couple of dates and nothing was decided.  She said they didn’t hear from them until Oct. 11 of that year when he texted them and said he would be able to meet the following evening.  There wasn’t a lot of time to prepare but most of the neighbors showed up there.  She said the meeting was less than an hour and they discussed certain things the neighbors have concerns with.  She said when the meeting was over, they didn’t feel like anything had been solidified or that there were any real agreements on what the neighbors wanted to have happen and they asked if they could meet again.  The mayor said he was surprised that none of the neighbors were at that next Council meeting, but she said that none of the neighbors knew about that meeting.  She said they all thought they would meet with Mr. Kohler again before the next City Council meeting.  She said the next time they heard about this was when Lisa, who works at the County office, saw Mr. Kohler there and asked him when we are going to meet again, and he said it has already been passed.  She said that is when the neighbors found out about the zone change.  She stated that from that point on they were under the understanding from the mayor that they would be informed when things were going to move forward and the next thing they knew they saw the ground being broken there and they had no idea what the plans were going to be.  She said they hadn’t agreed to anything they thought was adequate or fair.  She said this project was exciting to her in the beginning, but this project has turned into something different then they thought it would be.  She said she has the minutes from October 2016.  She read the following from those minutes: “Mr. Kohler has modified his original plans and changed the proposed swimming pool to an outdoor reflective pool and to extend a wood privacy noise wall (I.e., parapet wall) up to 7 ft tall along the south and east edge of the roof on the east building.”  She said that is in the minutes and that is where it said it would happen.  She said the neighbors understood that was what was going to happen.  She asked if the east building has another set of stairs.  She said that other set is their understanding of where the stairs would go.  She said that you can see into their backyard and into her daughter’s bedroom window.  She said it is super invasive.  She said the neighbors’ concern all along has been privacy.  They have been here for almost 20 years, and this is the last thing that they expected to look out their backyard and see.  If Mr. Kohler had met his obligation to meet with the neighbors and really discuss what could have gone back there, she said they probably could have come up with something that would have been beneficial to everyone and made for a good neighbor/business relationship.  She said she is not sure that relationship can be salvaged at this point.  She said they feel like they have been misled on lots of things.  She said that Mr. Kohler has modified his plans to change the pool to a reflecting pool.  She asked how deep a person would expect a reflecting pool to be.  She said she looked online, and it said between 18 to 24 inches.  His reflecting pool is between 3 ½ to 4 ft deep.  It is a lap pool.  A reflection pool is the only thing he was authorized to have.  Getting on their web page it was advertised as a pool.  She said she doesn’t think Mr. Kohler ever intended to live up to his agreement having that as a reflecting pool.  She stated that there have been so many steps along the way that the neighbors feel like Mr. Kohler has misrepresented himself or not told the neighbors what was really supposed to happen.  They feel like he has decided what he wants and is just going to do it and the neighbors are going to have to live with the consequences.  She said that doesn’t make for the kind of neighbor relationship they were hoping for.  
- Ben Shakespeare said they build reflecting pools all the time and they are up to 24 inches.  Lap pools are built at 4 ft, so Jen Cloward is correct on that.  He said he would like to know where the neighbors stand.  What resolutions would the neighbors like to see?  
- Lisa Gubler, 2560 Vineyard Drive, said she agrees with Jen.  She doesn’t want Mr. Kohler to fail.  She wants it to be a success.  The little houses up front our cute and it is a quaint project.  But she said that two incidences have happened in her backyard.  One was when some of the guests came up the stairs, they were surprised to see her and her family.  She said it is going to be as awkward for the guests on those stairs as it is for her and her family.  It would be their benefit for their guests for this to be taken care of.
- Denny Drake asked that if this plan called for two stairwells how come there isn’t one on the north side.  
- Richard Kohler said the plan that had two staircases was from the planning approval stage.  That was the drawing that was approved.
- Denny Drake asked if that was the drawing that was approved why didn’t Richard build the one on the north side.
- Richard Kohler said they felt that by reversing the direction of the one staircase and bringing themselves and their guests up escorted by them that it was in improvement in privacy.     
- Denny Drake asked if it was approved by our building people.  
- Richard Kohler said that Corey Bundy agreed.  He said it was something they did to improve the situation for the neighbors.  He said in concept they implemented the plan they had approved.  They did it in a better manner then having two public stairs extending to the deck.  They have one private stair.  
- Brock Jacobsen, City Manager, said what he recalls seeing is one plan that showed stairs on both sides and stairs only on the north side.  There was never a set of plans that he has seen that shows stairs solely on the south side.  
- Matt Ence said he is skimming through, and he shows the full set of construction drawings that he has which has Corey Bundy’s signature on it.  It shows it all 3 ways depending on what page you are looking at.  It is inconsistent.  
- Richard Kohler said that building A has a set of plans and in that set of plans the stair is only on the south side and it is shown in the proper configuration to the lobby.  That is the one the video fly through was done from.  
- Mayor Rosenberg asked if that set had a different site plan with it or just the building plan.
- Richard Kohler said the building plan shows the stairs and the neighbor’s wall on the floor plan sheet of the building A plan along with some 3-D views that are consistent with that.  He addressed the depth of the reflecting pool.  He said they submitted a shallower pool depth to Corey Bundy.  He said that Corey said it had to be a minimum of 3 ft 6 in.  He said they changed it to that and in that same email he also asked about the height of the pool safety wall, so they showed it at over 3 ft higher as he had requested.  He said if it wasn’t that high a person could fall over it down to the ground.
- Ben Shakespeare said that Corey wasn’t referencing the water depth of the reflecting pool.  He was referencing the railing because it is required by code to be 42 inches in height.  
- Leina Mathis had a question about the legislative action that Matt Ence referenced.  She said that she read all the minutes from both the June and the October meetings.  She was on the Planning Commission when this came through.  She remembers the neighbors showing up.  She remembers there were concerns with the height and the noise and people looking over.  In the minutes that came to Council the discussion about the 7 ft. parapet wall Mr. Kohler states that it’s a 3 ½ ft wall but he would be willing to work with the neighbors.  There is no discussion on screening of stairs and the site plan that did come to Planning Commission did show stairs on both sides of the building.  Did we go back with the recommendation for the stairs at the request of Jennifer Kohler and whoever brought this design to us as a means of trying to appease both issues together given that there was no discussion of the stairs.  She said the legislative approval is there is a 7 ft parapet wall with stairs that were approved and no screening on the stairs.  
- Matt Ence said the issues are the 7 ft parapet wall and the stairs in the setback.  There is some inconsistency.  When the City Council approved the general site plan it did show stairs on the south side, but it did not show those stairs in the setback.  The stair issue is the setback.  In terms of what we have discussed as a compromise: the screening structure and the compromise from the City-side was that we will live with stairs in the setback if he will address the privacy issue for the neighbors.  
- Denny Drake asked what Mr. Kohler would be looking for as far as a resolution.  
- Richard Kohler said it has been a tremendous financial burden on them to not have the CO on four rooms in building A and the occupancy of those rooms has nothing to do with either of the two issues.  He said the occupancy (CO) should be approved.  
- Denny Drake asked if it isn’t, is there any solution to this.  
- Richard Kohler said that there is.  
- Denny Drake asked if he would consider eliminating the stair on the south side and putting the stairs on the north side.  
- Richard Kohler said that isn’t a realistic solution from an economic standpoint.
- Denny Drake said originally, he was willing to do both staircases.  This would actually be completing what he originally planned to do.  
- Richard Kohler said that he thinks by reducing the number of stairs between the planning and zoning approval and the building permit approval he said they did what was in the best interest of both themselves and the neighbors for security of the deck access and for the patrons being escorted by them up the stairs.  He said that was a big improvement in both numbers of how many would be up there and going up there.  That deck is a private deck.  That is a big improvement.  
- Denny Drake said but it wasn’t approved.
- Richard Kohler said he believes it was approved by Mr. Bundy and the minutes from the approval meeting specifically say that these issues were brought up and discussed in the minutes will be approved by Mr. Bundy and/or Mr. Nicholson.  
- Denny Drake said and it also said that he would receive recommendations from neighbors which he agreed to do.  
- Richard Kohler said what they did was create the fly through video so that could be explained to whomever.  He said he went where he should go, and he got the approval that he should have gotten, and he did get, and it was a valid building permit, and they did what they were required to do.  He said there were discussions prior to post survey with the planning director and the building official about how this could be resolved.  They moved their improvements 3 ft further away from the property line.   
- Matt Ence asked if there is any reason that the glass on the stairs could not be replaced with something opaque or something that provided additional higher screening.
- Richard Kohler said they are tempered glass stairs that have been built in California.  It is expensive and the purpose of that is to make a light, delicate stair.  He said from a privacy standpoint no one would be sitting on the stairs and peeking over the staircase.  He said the transparency seems to be consistent with safety.  He said that is one of their primary concerns is who could access the roof deck.  
- Matt Ence asked if there is any reason something couldn’t be added to the stairs as opposed to replacing the glass.
- Richard Kohler said they could put some tinting on it to make it more opaque without destroying the glass that is there.  He said they can introduce some security issues that they are not comfortable with.  
- Ben Shakespeare said to clarify what is being proposed.  He said that 99% of the project looks good.  He said for downtown this is great.  We are dealing with two issues.  He said what is being proposed is screening for the stairs and Mr. Kohler has suggested 24-inch planters that would be on that parapet (and he suggests not doing galvanized planters).  He said the planters would meet the 7 ft. that has been discussed.  
- Richard Kohler said he did offer the planters on top of the 30-inch-wide wall.  
- Ben Shakespeare said as far as screening the stairway, we have to find a resolution.  It all comes down to the screening and the privacy and how it is addressed.  He would like to know the neighbors’ take on the screen or something like that.  
- Tom Gubler, 2560 Vineyard Drive, said he doesn’t know how Mr. Kohler sleeps at night with the lies and the things that have come to the neighbors.  He first addressed the property line issue.  He said when they put their original wall in, they lined it up with the Cloward’s wall which was already in.  He stated that they didn’t survey it, but they knew it was on their property.   He built his shed in 2001.  They didn’t put the first wall up until 2003 or 2004.  He said that Mr. Kohler is wrong that he has owned the property for 30 years because that was all open property behind his house and Gates house.  He said that Mr. Kohler got the survey, and he knew where the line was from the get-go.  He said that Corey Bundy told Travis Gates where his property line was.  He said he wants it to be known that Mark Weston, Mr. Kohler’s contractor, was also on the Planning Commission.  He said that how all these things got by is a conflict of interest.  How Mark Weston, being on the Planning Commission and how Corey Bundy can okay these things, something is up.  He said that the plans with the two sets of stairs that the neighbors saw and the neighbors were told that the stairs would be on the north side of the building.  The mayor said that Mr. Kohler had to meet with the neighbors.  He did.  We met at the top of the stairs, and it probably wasn’t more than a 15- or 30-minute meeting.  He said they were promised a 3-D view from their backyards of what it would look like.  He said the next thing they knew, it was all passed.  He said he knows the mayor asked Mr. Kohler if he had talked with the neighbors and Mr. Kohler said he had.  He did talk with them for a short, short time.  He said that when they found out that this got passed, they were all dumbfounded.  He said they were also shocked when they saw the stairs going up on that side of the building.  He said his house is directly behind this project.  They built a 7 ft wall for privacy.  He said that on the other side Mr. Kohler added 2 ft of dirt.  He stated that if he knew he was going to add that dirt he would have put up a 9 ft wall.  He said that from day one all they have wanted was privacy.  He said the Mr. Kohler knew they wanted privacy.  He said that no one should even be at this meeting tonight.  The stairs should be on the north side of the building.  There should be a wall on the south side and east side as he said he would do.  He said another one of his concerns is the reflection pool is 4 ft deep.  How is law enforcement going to enforce this when people are swimming because it is supposed to be just a reflection pool?  They have already advertised it as a pool and are not going to keep people out of this pool.  How is it going to be addressed?  He said this was a big thing that was brought up with the neighbors and the City Council was that there was going to be no swimming pool on top of the deck.  He said they consented to the reflection pool, but he is worried how it is going to be enforced when people are swimming.  He said that these are their concerns.  He said that if the stairs had been put on the north side the neighbors wouldn’t be here tonight.  He told some Council members that he hopes this can get resolved and not go to other means.  He asked the Council to go and climb those stairs and see.  He also asked how the glass staircase fits the pioneer theme.  He said it doesn’t fit the pioneer theme at all.  He thanked the City Council for all that they have done.  He said they can’t believe one thing from Mr. Kohler.  
- Mayor Rosenberg asked Mr. Gubler if the screening would be acceptable.
- Tom Gubler said they have talked about that, and it is better than a glass staircase but at the top of the staircase you can see clear through.  He said these stairs are so close to his 7 ft. wall that he has, and he has a 3 ft. planter, and you can look right down inside of the wall.  
- Matt Ence said the pool issue is one that the City had originally raised in our letter back in May 2021.  We did become aware that the website advertised it as a pool.  In that exchange between himself and Richard’s attorney, Richard agreed that they would post signs at the pool that it was not for swimming, and they also changed the website at that time, so it is just described as a reflecting pool.  That is why that has not been raised as an issue from the City’s perspective because we felt like in the larger compromise, that satisfied the concerns about the use of the pool.  
- Tom Gubler asked how it would be addressed if the signs don’t work.  He asked if the police should be called or the City Council.  
- Matt Ence said there are a lot of things that are hard to enforce but we still have to deal with them.  He said it might not be the ideal solution, but it was offered, and the city said in the larger context that would be acceptable.  
- Lisa Gubler asked if it would still be possible for the staircase to be moved.  
- Jarett Waite said he was on the Council when that was passed.  He remembers thinking that would be a spot that kids could jump over to go swimming.  He said that when there was a discussion of a 7 ft wall that he thought that would work and would keep the privacy between that building and the neighbors and he remembers feeling that the 7 ft wall on the south end was super important.  He said that the decision to put it on the south side would make it be okay.  He agrees that it was good to turn the stairs and make it a private entrance because it alleviates even more the pool jumping possibility.  He said he believes that setbacks are a way to maintain privacy and regardless of how we ended up here, there is a structure that is super close to the actual surveyed line.  He said looking at this appeal we have to mitigate that somehow.  He said the City is proposing this, but he is open to other ideas of how we would mitigate that being in the setback so close to the property line.  This is what we have in front of us.  He stated that the appeal we have here is to give the CO because of his arguments.  Were his arguments valid based on Matt’s expert opinion or should we be looking at other options?
- Matt Ence said it is very closely related with respect to the distinction between legislative action and administrative action.  He said he doesn’t dispute the citation from the building code that Richard presented is in the building code.  But the issue is the building code doesn’t even become relevant until there is a legislative action that zones the property to be developed under the building code.  The issues stated at the beginning of the meeting are issues that are related to the initial approval of the zoning along with the site plan which is incorporated into the zoning because this is a PDC zone.  The building official’s authority to issue a CO is based on the legislative action that preceded it.  He said his advice to the City continues to be this is an issue that has to be resolved by the City Council because it is primarily a zoning issue.  He said an appeal body doesn’t have the authority to resolve these issues.  
- Jarett Waite said that in our code (from 2020) it says that where there is a project plan amendment where there is no more than 5% of certain changes it can go to the Planning Commission, and they can approve it.  If it is more than that they have to come to the City Council.  He asked that where this happened before 2020 what is the official approval process that has to be followed in this case?
- Matt Ence said the simple answer is this was a decision and conditions that were set originally by the City Council and the City Council has the power to reconsider or to modify so that is why it is appropriate for the City Council to consider this.  
- Jarett Waite said we are being asked to amend the original PD zone right now.
- Matt Ence said or to modify a condition of the original approval.  He said that is one way to resolve it.  Another way is to simply say that there isn’t anything to resolve or to say that there is some compromise that we are willing to accept.  
- Jarett Waite said our current code talks about setbacks and height minimums and maximums listed can be a little bit fluid according to the City Council.  There is that leeway for the Council.  He said he thinks that wall needs to be 7 ft.  He said the planters are not permanent and wouldn’t be 7 ft even with those on it.  He said if this in the setback for him to be okay to change the plan then there needs to be some sort of mitigation to make it work.  He said the Council approved a plan with stairs on both sides and they weren’t screened but we also thought they wouldn’t be in the setback.  Now that they are in the setback, he feels there needs to be some mitigation.  
- Denny Drake said this is an issue that we need to deal with not just because of the privacy for the neighbors but because of the submitted plan and the acceptance of that plan and then building according to the plan submitted.  Regardless of the discussion Richard may have had with the building inspector or the builder from the Planning Commission the plan that was submitted and approved by the City Council is the one that should be continued to be enforced.  He said the plan that he sees is that there are stairwells on one side and on both sides but legitimately was to be determined with the help of the neighbors as to what was going to go in there and that didn’t happen and at this point, we determine if there is a solution that it needs to be suggested by the builder/owner rather than by the Council.  The Council needs to continue to hold to the zone and to hold to the decision which was made to build according to plan.  
- Leina Mathis said for her it is really going to be sticking with the legislative action that was taken.  If we are going to look to an appeal to the condition that was set, in the discussion that was had, there was a condition for privacy.  That came up in Planning Commission and in Council minutes so that condition needed to be met.  The privacy wall up to 7 ft is a condition that appeared to need to be met based in the legislative action.  
- Ben Shakespeare said he agrees with what has been said.  The approval was based on addressing privacy.  He said in his opinion it comes down to the options of raising the parapet and providing the screening.  He asked if a better solution is moving the stairs.  He said there are the two options.  
- Christa Hinton said she agrees with what has been said and would like to see some cooperation with the neighbors so that they get the privacy that they were expecting based on what has been approved.  She would like to go and see the site.  
- Jarett Waite said holding the developer to meeting with the citizens is a tricky thing.  He said approving something tonight based on neighbor feedback seems really tricky.  
- Matt Ence said the Council isn’t under any obligation to act tonight.  If the Council wants the prior decision to stand as is, then no action will accomplish that.  If you want to give direction to him in continuing to talk to Richard in trying to resolve this, he will take that direction.  If Council wants to take a more formal action to modify something, you can do that.   
- Ben Shakespeare said we have homeowners that expect privacy for what they thought was being approved and we have an owner that is obviously looking for resolution to get his CO.  He said in his opinion we need to find something for both sides to resolve this.  Screening is where it comes down to.  We should at least give some direction.  He said we aren’t far off all the parties to get this to where this can get put behind and Mr. Kohler can run his business and the neighbors would be happy.  If we revert back, it forces both parties into a corner where nobody feels like they win.  
- Richard Kohler said one solution they proposed that hasn’t been heard is in the space between the stairwell and the block wall, they can plant some plant material.  It wouldn’t be immediate but could happen reasonably soon.  He talked about a variety of plants that they could plant.  This would address the issue but is not a violation of the code.  He said they would be willing to do the plants as well as the 7 ft parapet.   
- Ben Shakespeare said we don’t use softscape because of the way it grows, and it dies.  He said a combination of it would certainly be good.  He said the screening solves it very easily.  He said he likes the planting material as an option but not as the primary option.
- Tom Gubler said they planted bushes on their side but there is a major powerline right there.  He said an option that the neighbors would like to take a look at is for the stairs to be moved to the north side.  That is 90% of the issue and maybe not have to do the full 7 ft wall all the way around.  He said what is being proposed does not benefit the Cloward’s at all because coming down the stairs you have a full view of their backyard as well as the Aitken’s backyard.  He suggested a roof on those stairs to make it kind of a tunnel.  He said the simple thing would be to move those stairs and maybe not have to do the wall around the parapet.  
- Denny Drake said the consensus among us is we would like to solve this. We need to come up with a resolution that would be advantageous to both the developer and the neighbors.  We could suggest something, but it is his pocketbook.  If there is a solution that he could deal with and the moving of the stairwell would be workable but again it is not my pocketbook.  He said he would like to leave it with Matt to deal with Richard on a basis of trying to figure out a solution for it and then bring it back.  
- Ben Shakespeare said that Leina is right.  From a Council we could tell him to just follow the 7 ft wall and the Council has the right to do that.  He said the Council could safely say that is something we would require of screening on the stairs.  That is going to have an expense to raise those parapets.  Moving the stair from a cost aspect may be equal to raising the parapet.  He doesn’t believe the Council can require the stairs to be moved.  We could require the 7 ft, which is going to cost equal or more money to get that to that height.  He said moving the stairway is equal or less costly to the applicant and solves both issues and gets it done in a quick manner.  
- Matt Ence said that he suspects that one challenge of relocating the stairs is that it eliminates the option to have the stairs be private because of the configuration of the building.  It is a different access situation.  
- Richard Kohler said he understands that there is a delay for the Council to decide.  He asked if there is a possibility that they can have the occupancy for the rooms, not the roof or the parapets, could they get relief on the occupancy so they can close their loan.  He said that is a very important financial hurdle for them.  They will still need to come before Council to get permission to use the stairs and do the parapets.  
- Ben Shakespeare said he would love to see something written and signed as to what is going to happen.  There is going to be a time delay in whatever resolution is done.  If we can get something agreed to knowing that it might take 6 months to get all that done, he would like to understand what is going to happen and a timeframe then he has no problem with that. 
- Matt Ence said the settlement agreement that has been proposed actually does that exact thing but with this design.
- Mayor Rosenberg said we can just modify the settlement agreement and remove the provision on the design but state what has to be done.
- Matt Ence said the settlement agreement was an attempt to do exactly what Ben is saying.  It defines what is going to happen, gives them a time period to complete it and lets them have their certificate of occupancy now or when the agreement was signed.  That was a pretty big concession on the City’s part.  
- Mayor Rosenberg asked if that prohibited the use of the roof and the stairs. 
- Matt Ence said it did in the meantime.  He said that is on the table with this design.  If the agreement is that we will give him the certificate of occupancy and they can’t use the roof and we will figure it out, it is not going to get figured out.  
- Denny Drake said he is not willing to have a written guarantee.  He wants some funding set aside for whatever engineering and building needs to be done.  The money needs to be committed either by bond or by cash to cover the costs if they can’t complete what they agree to do.  
- Richard Kohler said he understands that the Council is reluctant to not have a design accompanying the settlement agreement.  But the value to them of finishing the roof and the pool is great enough that they are not just going to not do anything.  They would prefer that they could occupy the rooms and that they could separate the occupancy of the rooms which allows them to close their construction loan and gives them time and energy to put the money where it belongs, finding the resolution. He said he thinks he should contact Council members individually to get direction of what the resolution should be.  He feels like he doesn’t have enough information and he doesn’t think the Council has enough from what he is hearing.  
- Mayor Rosenberg asked if there is money in his long-term loan to cover the expenses on the roof.   
- Richard Kohler said they have been funding above the loan amount since July out of their pockets.  Closing the loan will help them to have funds.  He said he believes they have funds enough to set aside some cash or bond and that could be worked into the agreement if that is necessary.
- Matt Ence said he is concerned about signing a settlement agreement that doesn’t have a specific direction as to how the real issues are going to be resolved.  We can set a timeline, but we would be right back where we started at that timeline to figure out how we resolve this.  He said that is not a solution, that is kicking the can down the road. ii
- Denny Drake suggested having the engineering and costs so that we know what they are going to do and that is what they are bonding for.
- Matt Ence said that this agreement was specific to this design so that we would know what they are going to do.  
- Mayor Rosenberg asked if Council would be willing to approve the agreement as it is presented with the option to come back and substitute the design and if Richard signs the agreement, then he can get the occupancy permit.  
- Richard Kohler said he doesn’t want to commit right now but he will look again at the agreement.  The mayor is suggesting an amendment that would allow a variance in the design.  
- Mayor Rosenberg said all he would have to do is come back and substitute out the agreement. 
- Matt Ence said he could easily add that language.  The current agreement does not require a bond to be posted or anything for cash in lieu of the cost.   
- Brock Jacobsen said the concern is on having the chance to modify is if there is a 6-month window and he comes in and wants to change it then how much further down the road then he needs 6 more months to design and build.  
- Mayor Rosenberg said he thinks he has agreed to do it within 6 months.  He would have to have his plan in here in 2.  
- Richard Kohler asked if he could meet individually with each Council member and show them some concepts.  He feels the one we have is not optimal.  
- Christa Hinton asked what the objection is to the agreement.  Is it the plan?
- Richard Kohler said there is some other provisions in the agreement that he is very nervous about.  This plan may be unapprovable.  He said he may have to go to the Historic District Commission additionally which is a very burdensome path, and he thinks those bodies will say no.  
- Matt Ence said the provision of the mutual release of claims is pretty typical for a settlement agreement and is a way of wiping the slate clean.  It doesn’t affect claims going forward.  And any approval of an alternative design would come to the City Council.  That would not be a Staff decision.  He asked Cody Mitchell, because he is familiar with this design if he is prepared to issue a building permit on this design.  
- Cody Mitchell, Building Official, said yes.
- Matt Ence said so this design is not an issue.  Cody has already reviewed it and the settlement agreement says that when he signs the settlement agreement that Cody would issue a building permit for this design and issue the CO for the building.  Those are not issues.  If Richard is going to bring back an alternative design, it is going to have to go through a process.  It has to come to City Council and if there needs to be a building permit issued, Cody will do what he needs to.  He said this design is not an issue.  It is ready to go.  He said he needs clarity on the bond issue.
- Denny Drake said that if there isn’t any money set aside to take care of it there is nothing that ties him to that end result other than a lawsuit for breach of contract.  He said he doesn’t want to leave the city hanging out and having to come back with nothing being done and no way of paying for it if we ended up having to do it.  
- Jarett Waite said he doesn’t really want to meet with Mr. Kohler individually.  He would rather meet together at a Work Meeting.  The first one would be in May.  He suggested an 8-month time period because of the delay of the Work Meeting.  He suggested keeping the stairs but only using them as a maintenance access and the public could use stairs that are put somewhere else.   
 - Richard Kohler asked about having the roof terrace remain as is.  It is not occupied and if the pool doesn’t necessarily get finished.  
- Mayor Rosenberg said he thinks you can separate the use off of it.  Just lock up the stairs.  Have no access to the roof deck until the resolution is met.  He said the pool is not done so there will be no swimming.  It would stay just like it is on top of that roof.  
- Ricard Kohler said that until they know they can do it they are not going to invest money in it.  
- Ben Shakespeare said that if part of the agreement is denying access to the roof until it is resolved, the applicant has every motivation to finish it and the residents are satisfied until that is done.  
- Matt Ence said that once the CO is issued, we need to just accept that they are issued.  Pulling those back isn’t a realistic option. Our remedies if we sign a settlement agreement is our contract remedies.  If the contract isn’t fulfilled, then we go into court and we make a case for breach of contract.  He said that is part of the reason we are here talking about whether we issue a CO or not.  Once it is issued it is issued.  
- Ben Shakespeare said there are incentives on all parties to get it.  Without an access that solves the problem until it can be addressed.  He said he would like there to be language in the agreement about no access.  
- Leina Mathis said she is good with an amendment to the settlement agreement that includes no roof access until it is resolved.
- Christa Hinton said she is good with that.  
- Denny Drake said he is still not good issuing the CO.  The CO becomes the whipping post in getting it accomplished.
- Jarett Waite said he undecided on the bonding or not.  He said he feels the plight of a small business owner and it is hard when you are up against something you weren’t expecting.  He empathizes with the Kohler’s and would love to find a resolution.  He said it has been pretty effective to hold back the CO up to this point.  He said he doesn’t know if we have to be that strict about it.  He said he is more on the side of restricting access to the roof.  He said he doesn’t love this design.  It is kind of a quick fix look.  He said he would agree to not make this the requirement as part of the settlement.  
- Matt Ence asked Richard that if he decided not to build this structure and he couldn’t get an alternative approved would he be willing to just remove the stairs and do away with the roof access.
- Richard Kohler said as a desperation alternative he may have to do that.  He said he doesn’t want to do that.  He said they have remedies for that.  
- Matt Ence suggested writing the settlement agreement so he had 3 options: either build this structure, propose an alternative that is approved by the City Council, or remove the stairs.  He said that six months may be a little short.  
- Richard Kohler said that if there were no pool or no green roof then the only people that will want to go up those expensive stairs are maintenance people.  He said he doesn’t know why the stairs can’t stay.  Why have the cost of tearing them off?  He said they are being deprived of the pool, which they want, and the green roof, which they want for their guests.
- Matt Ence said that is a good idea though because it absolutely resolves the issue.  It resolves the issue from the neighbors’ standpoint, and it makes clear that nothing is going to be done with the roof.  It is only one of 3 options.  
- Richard Kohler asked if it is okay to individually contact each Council member.  
- Mayor Rosenberg suggested that we schedule the site visit as part of our Work Meeting for May and give Richard two months to get over there.  The first Wednesday in May all the Council will come to the site.
- Richard Kohler said he is hoping to get something on the table well before May.  
- Matt Ence said Richard is always free to contact individual Council members after the agreement is signed.  Their emails are on the city website.  It is up to them if they want to respond.
- Jarett Waite asked how long it would take for him to get the CO after the agreement is signed.
- Cody Mitchell said that as soon as the agreement is signed, he is fine to give him the CO.  He said there are a few outstanding items that Mark has assured him have been resolved so he wants to physically see that.  
- Matt Ence said there doesn’t need to be a motion and he feels he has the direction from Council that he needs.  
- Tom Gubler told the Council that this solves the Gubler issue, but it does not solve the Gates or Aitkens issue.  Something has to happen to where those stairs are not infringing on everyone.  
- Mayor Rosenberg said that with any upper floor if you look out the window you can see other people’s yards.  We are trying to do what we can to minimize the privacy issues for the neighbors.  
- Tom Gubler said the difference is the two-story home would be offset a lot further than these stairs are.  
- Mayor Rosenberg said we are going to do our best to get this thing resolved so we can all move on with it.  He asked what the hesitation is on Richard Kohler’s users to use their parking lot.    
- Richard Kohler said that it is a grass parking lot and when it storms the parking lot floods and if they drive on the parking lot, they tear it up.  He said they resodded and they are nursing it.  If they only have a few guests, they will ask them to park on the driveway if there is damp condition at all.   
- Mayor Rosenberg said we need him to use their parking lot.  It is a requirement.  

5. 	Reports:
		 
A. Mayor / Council Reports

Ben Shakespeare:
- Nothing to report.

Leina Mathis:
- Nothing to report.	

Jarett Waite:
- Nothing to report.

Denny Drake:
- Nothing to report.

	Christa Hinton:
- Nothing to report.

Mayor Rosenberg:
- Nothing to report.

Brock Jacobsen:
- Tru Grit is here this weekend.  Cimmaron Chacon asked if any members of the Council would like to do the send-off/welcome at 8 a.m. on Saturday morning to the racers.  
- Ben Shakespeare said he can do it.  

6.	Executive Session: None.

7.	Adjournment:

Motion to adjourn by Jarett Waite.
Seconded by Christa Hinton with all members present voting aye.
Meeting Adjourned at 8:07 p.m.



    __________________________		 Date Approved: ________________
Chris Shelley – City Recorder
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