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REQUEST FOR BOARD ACTION 
 
 
 
 
 
 
 
 
 

   
 
 
 
 
 
 
 

1. AGENDA SUBJECT  
Consider Resolution No. 231 authorizing the execution of a participation agreement between the 
Redevelopment Agency of the City of West Jordan and Wagscap, LLC for the West Jordan Copper Hills 
Marketplace Community Development Area.  
 

2. EXECUTIVE SUMMARY 
This participation agreement was drafted to create a project area plan for development of an auto 
mall and associated retail. The agreement was designed to ensure development of the project area in 
a manner that maximizes value to the Redevelopment Agency (RDA) and the City by reducing auto 
related sales tax leakage to surrounding communities. This agreement tightly controls the RDA’s 
obligation to sell property at a discount, by clearly defining the types of retail activities that will be 
allowed and the area dedicated to them. The agreement seeks to prevent awarding any incentive until 
the property is subdivided, all infrastructure is delivered, and a building permit is approved for each 
lot. The RDA has exclusive right to deny the sale of property to the Participant for any reason, granted 
that the RDA reimburse the developer for pre-approved infrastructure costs and pay a development 
fee for the corresponding acreage.  

 
3. TIME SENSITIVITY / URGENCY  

Legislation currently making its way through the State Legislature proposes a prohibition on certain 
retail incentives. This agreement would be prohibited under the existing language. The bill language 
as it exists today would impact this agreement only if not passed before July 1, 2022.  
 

4. BUDGET IMPACT 
This agreement will not provide cash incentives and will not reimburse sales tax increment to the 
business. The agreement obligates the RDA to sell land to the developer for the Anchor Parcel (Truck 
Ranch) at a discounted price of $7.50 psf for approximately 7.2 acres. This represents a discount of 
approximately $940,896 from the appraised value of $10.50 psf. 
 
Additional auto dealership lots may be developed on 9.7 additional acres. These lots may be sold at 
the discretion of the RDA, for the same discounted price. If these additional lots are developed and 
sold, the total discount for the additional lots would be approximately $1,267,596, for a total incentive 
of $2,208,492.  
 

Action:  Request feedback from the Board 

 

Approval Signatures (required for all transmittals) 

Submitter:        Dept. Head:        

Reviewed as to Form:       Executive:       

Council Office:         

Presenter:  Chris Pengra 

Meeting Date Requested :  3/9/2022 

Deadline of item  :  3/9/2022 

Department Sponsor:  Economic Development Director 

Agenda Type:  Business Item 

Time Requested:  No presentation, 10 minute Council  (Council may elect to provide more or less time) 

Chris Pengra (Mar 4, 2022 13:14 MST)
Chris Pengra

Chris Pengra (Mar 4, 2022 13:14 MST)
Chris Pengra

Adam S. Long (Mar 4, 2022 14:35 MST)
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Under this agreement, property would not be sold until it is subdivided, and all roads, curb, gutter, 
sidewalks, and utilities are constructed for the entire development and a building permit is issued for 
the lot proposed for purchase. The discounted sale price will be held for a period of thirty-six months 
from the time of the completion of all Site Improvements, at which time the discount price of 
dealership lots will be 80% of the then appraised value.   
 
The remaining land for roads, and retail uses will be sold for full appraised value at $10.50 psf. This 
19+ acre parcel was originally purchased in December of 2015 for $5.31 psf. Estimated sales tax 
distributions to West Jordan City over a 10-year period are projected to be between $12M and $18M. 
 

5. DEPARTMENT RECOMMENDATION  
The department recommends approving the participation agreement. 
 

6. MOTION RECOMMENDED  
I move that the Board approve Resolution No. 231 authorizing the execution of a participation 
agreement for the West Jordan Copper Hills Marketplace Community Development Project Area.  
 

7. PACKET ATTACHMENT(S) – Complete ______ 

✔  Resolution No. 231 

✔  WAGSCAP Participation Agreement, signed by Wagscap, LLC 

✔  WAGSCAP Participation Agreement showing redlines from agreement presented on 2/23/33 
 
 
 

 

csp
csp
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  1 

REDEVELOPMENT AGENCY OF WEST JORDAN CITY 1 

 2 

RESOLUTION NO. 231 3 
 4 

A RESOLUTION APPROVING A PARTICIPATION AGREEMENT PROVIDING 5 

FOR THE SALE OF REAL PROPERTY  6 
 7 
WHEREAS pursuant to the provisions of the Utah Limited Purpose Local Government Entities - Community 8 

Reinvestment Agency Act, specifically Utah Code Annotated § 17C-3, the Redevelopment Agency of the City 9 
of West Jordan (the "Agency") created the West Jordan Copper Hills Marketplace Community Development 10 
Project Area ("Project Area"); and 11 

 12 
WHEREAS the Agency is authorized to enter into agreements with the landowner, governmental entities, 13 

private entities, and others; and 14 
 15 
WHEREAS the Agency finds the proposed participation agreement, attached as Exhibit A (the "Participation 16 

Agreement"), in harmony and consistent with the Plan for the Project Area and in the best interests of the 17 
Agency and the City of West Jordan; and 18 

 19 
NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BOARD OF THE REDEVELOPMENT 20 
AGENCY OF THE CITY OF WEST JORDAN AS FOLLOWS: 21 
 22 
1. The Participation Agreement is approved, attached hereto as Exhibit A.  23 

 24 
2. The Agency Executive Director is authorized to execute the Participation Agreement on behalf of the Agency. 25 

 26 
3. This resolution takes effect upon adoption. 27 
 28 

APPROVED AND ADOPTED this ____ day of _____________ 2022. 29 

       30 

REDEVELOPMENT AGENCY OF THE CITY OF WEST 31 

JORDAN  32 

 33 

                                                                                 34 

Attest:      Kayleen Whitelock, Chairperson    35 

      36 

 ________________________                                                                        37 

Cindy M. Quick, Secretary 38 

 39 

Voting by the City Council                                             "YES"        "NO" 40 

Board Chairperson Kayleen Whitelock                          ☐  ☐ 41 

Board Vice-Chair Kelvin Green            ☐  ☐ 42 

Board Member Pamela Bloom                         ☐  ☐ 43 

Board Member Zach Jacob                ☐  ☐ 44 

Board Member Christopher McConnehey                         ☐  ☐ 45 

Board Member David Pack                                    ☐  ☐ 46 

Board Member Melissa Worthen                         ☐  ☐ 47 

 48 
 49 

 50 



  2 

Exhibit A 51 

 52 

Participation Agreement 53 
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PARTICIPATION AGREEMENT  
by and between the  

REDEVELOPMENT AGENCY OF THE CITY OF WEST JORDAN 
and  

WAGSCAP, LLC 
FOR THE WEST JORDAN COPPER HILLS MARKETPLACE  

COMMUNITY DEVELOPMENT PROJECT AREA 
 

The parties hereto, the Redevelopment Agency of the City of West Jordan, a political 
subdivision of the State of Utah (the “Agency”), and Wagscap, LLC, a Utah limited liability 
company (“Participant”, the Agency and the Participant may also be individually referred to as 
“Party” and collectively as “Parties”), as of the date this Agreement is executed by the last Party 
hereto (the “Effective Date”), hereby covenant and agree as follows: 

1. SUBJECT OF AGREEMENT 

1.1. Purpose of the Agreement 

The purpose of this Participation Agreement (the “Agreement”) is to carry out, in part, the Project 
Area Plan (the “Plan”) for the West Jordan Copper Hills Marketplace Community Development 
Project Area (the “Project Area”) by providing for the sale of real property to the Participant at 
less than fair market value to cause the Participant to develop and market multiple buildable lots 
for multiple automobile dealerships and compatible retail and commercial establishments in the 
Project Area, and develop and operate one or more automobile, recreational vehicle, and/or 
powersports dealerships and related facilities.  

1.2. Agreement in the Best Interests of the City and Residents 

This Agreement promotes economic development within the City of West Jordan (the “City”), 
and the health, safety and welfare of its residents, and in accord with public purposes. This 
Agreement is carried out pursuant to Utah Code Title 17C, the Limited Purpose Local Government 
Entities – Community Reinvestment Agency Act, as amended (the “Act”). 

1.3. The Project Area 

The Project Area is located within the boundaries of the City and the Agency. The exact boundaries 
of the Project Area are specifically and legally described in the Plan. 
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1.4. The Plan 

This Agreement complies with the provisions of the Plan, as adopted and ordained on January 13, 
2016 by the governing board of the Agency and by the city council of the City of West Jordan (the 
“Council”) in accordance with Section 17C-3-106 of the Act. 

1.5. Description of Project Site 

The project is expected to include several used automobile dealerships, a powerboat dealership, 
and compatible retail and commercial establishments (the “Project”). The Project will be located 
within the Project Area and shall consist of a parcel of approximately 19.81 acres (Salt Lake 
County Parcel No. 26024260030000) (the “Project Site”). The Project Site is shown in detail on 
the Project Site Map, attached hereto as Exhibit A, and described in the description, attached 
hereto as Exhibit B. The Project Site is currently owned by the Agency, but may be purchased, in 
whole or in part, by the Participant upon the satisfaction of certain conditions and according to the 
terms set forth in this Agreement. 

1.6. Parties to the Agreement 

1.6.1. The Agency 

The Agency is a public body, corporate and political, exercising governmental functions and 
powers, and organized and existing under the Act. The address of the Agency for purposes of this 
Agreement is: 

Redevelopment Agency of the City of West Jordan 
Attn: Chris Pengra 
8000 S. Redwood Rd. 
West Jordan, UT 84088 
 

With a copy to: 
Smith Hartvigsen PLLC 
257 East 200 South STE 500 
Salt Lake City, UT 84111 
Attn: Adam S. Long 

1.6.2. The Participant 

The Participant is Wagscap, LLC, a Utah limited liability company lawfully registered to do 
business in Utah. The Participant’s address for purposes of this Agreement is: 

Wagscap, LLC 
Attn: Jadon Wagner 
4697 S Cherry Street 
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Murray Utah 84123 
 

 
1.7. Prohibition against Certain Changes 

1.7.1. Transfers of Property  

The Participant represents and agrees that, during the term of this Agreement, the Participant shall 
not deed, sell, convey, lease, or otherwise alienate the Project Site (as defined above) or any portion 
thereof without the prior written approval of the Agency, and that the Agency may withhold its 
approval if such deed, sale, conveyance, assignment or alienation or lease would result, in the sole 
judgment of the Agency, in the economic development goals of the Agency not being met.  

Prior to, or at the closing of, a sale or transfer of the Project Site or any portion thereof, as approved 
by the Agency as set forth in this section, the Participant shall pay the Agency in accordance with 
Section 2.2, below.  

1.7.2. Assignment or Transfer of Agreement 

The Participant represents and agrees for itself and its successors and assigns that during the term 
of this Agreement the Participant will not assign or transfer or attempt to assign or transfer all or 
any part of this Agreement, or any rights herein or obligations hereunder, without the prior written 
consent of the Agency. The attempted or actual assignment or delegation of this Agreement 
without the prior written consent of the Agency is a material breach of this Agreement, and relieves 
the Agency of any obligation to the Participant under this Agreement. As a condition of the Agency 
approving an assignment of this Agreement by the Participant the Agency may, among other 
things, require the proposed assignee to execute an acknowledgement of its acceptance to perform 
all duties and obligations of the Participant under this Agreement.  

1.7.3. Transfer to Tax-Exempt Organization  

Notwithstanding anything in this Agreement to the contrary, any transfer, whether voluntary or 
involuntary, or any attempt by the Participant or its successor(s) in interest to transfer any of the 
real or personal property within the Project Site to a tax-exempt organization or otherwise to 
exempt any of the real or personal property within the Project Area from ad valorem property 
taxation without the prior written consent of the Agency shall be a material default of this 
Agreement and entitle the Agency, in addition to any remedy available to the Agency at law or 
equity, at its sole discretion, to immediately require payment from the Participant of all amounts 
received from the Agency and payment of an amount equal to all discounts from fair market value 
as to property sold by the Agency to the Participant under this Agreement.   
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1.7.4.  Continuing Obligations 

In the absence of a specific written agreement by the Agency, no assignment or transfer of this 
Agreement, in whole or in part, or approval of this Agreement by the Agency, relieves the 
Participant from any obligation under this Agreement. All of the terms, covenants, and conditions 
of this Agreement are and will remain binding upon the Participant and its successors and assigns. 

2. PROJECT SITE 

The Agency owns the Project Site of approximately 19.81 acres. The Project Site is located within 
the Project Area. In order to encourage development within the Project Area, the Agency agrees 
to sell the Anchor Lot (as defined below) to the Participant under the terms and conditions set forth 
below and may, at its sole discretion, sell the Dealership Lots and Remainder under the terms and 
conditions set forth below. All inspections and other due diligence relating to the sale of the Project 
Site or any portion thereof shall be the responsibility of the Participant. The Agency agrees to 
allow such access to the Project Site or any portion thereof as may be reasonably necessary for 
such due diligence to be completed by the Participant. The Agency makes no representations or 
warranties as to the fitness of the Project Site or any portion thereof, including current zoning, for 
development of the Project or any portion thereof, the condition of the Project site or any portion 
thereof, or the availability or likelihood of approvals and permits from the City or other entities 
that may be necessary for the development contemplated herein.  

2.1. Concept Plan of Project Site and Subdivision 

The plan for the Project Site involves multiple facilities to be developed over time. The Project 
Site is currently a single parcel, which may be subdivided by the Agency, provided that the 
Participant performs all required tasks and bears all costs relating to the subdivision process (the 
“Subdivision”). In the event the Project Site is subdivided in phases or re-subdivided, each such 
process is a Subdivision, provided, however, that the first Subdivision must establish the Anchor 
Lot (defined below). The lots created by the Subdivision are the “Lots.” The Participant shall cause 
the Subdivision to generally allow for the Project Site to be developed pursuant to the terms 
described in this Section 2.1 and depicted in the Project Concept Map attached hereto as Exhibit C. 

a) The Subdivision will provide for an anchor tenant on a Lot of approximately 7.2 
acres (the “Anchor Lot”) which shall be a Truck Ranch facility with an integrated Boat Ranch 
facility and a customization shop and retail sales center for truck-related products (the “Anchor”). 
The Anchor Lot shall be located at the northwest corner of the Project Site. 

b) The Subdivision will provide for approximately 9.7 additional acres of the Project 
Site to be auto dealerships, with Lots sized between 2 and 4 acres each (the “Dealership Lots”). 

c) The remaining portions of the Project Site will be for necessary streets and 
easements and retail and compatible commercial uses on Lots (together, the “Remainder”). 
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Compatible commercial uses include, without limitation, restaurants (including drive-through 
restaurants), automobile related retail stores or service, and powersport and recreational vehicle 
related retail stores or services. Uses not listed in this Section 2.1 may be approved by the Agency’s 
Executive Director, at the Executive Director’s sole discretion, upon written request by Participant 
and in accordance with Sections 2.2, 3.1 and 3.2 below. 

d) The Participant may not submit any applications for land use approvals related to 
the Project Site or any portion thereof without prior written consent of the Agency. 

2.2. Sale of Project Site 

In order to cause the construction and operation of the Anchor and other facilities on the Project 
Site, the Agency agrees to sell the Anchor Lot, and consider offers to sell the Dealership Lots, to 
the Participant (the “Purchase Option”) for the sum of seven dollars and fifty cents per square 
foot ($7.50/sf) (the “Dealership Discount Price”) and ten dollars and fifty cents per square foot 
($10.50/sf) for the Remainder or any portion thereof (the “Remainder Discount Price”) (together 
the Dealership Discount Price and Remainder Discount Price are the “Discount Prices”) subject 
to the following conditions that must be satisfied prior to the sale of the respective Lot to the 
Participant: 

a) Anchor Lot: 
1. The Participant must purchase and develop the Anchor Lot before, or at 

least contemporaneously with, any other Lot. 
2. The Participant shall purchase, and the Agency shall sell, the Anchor Lot 

with the closing of that transaction occurring within sixty (60) days 
following issuance of the building permit for the building as described in 
Section 3.1.1.  

3. The Participant must have obtained any necessary approval to operate the 
Anchor as a Truck Ranch dealership to be located on the Anchor Lot prior 
to the sale of the Anchor Lot to the Participant. 

4. The Agency Executive Director must provide written approval of a 
conceptual design plan for the Anchor submitted by the Participant to the 
Agency as described in Section 3.1, below. 

5. The Participant must have obtained a building permit from the City for 
vertical construction of the Anchor on the Anchor Lot, unless separately 
agreed to in writing by the Parties. 

b) Dealership Lots: 
1. The Participant must have obtained all applicable approvals for a used auto 

dealership to be located on a Dealership Lot prior to the purchase of the 
respective Dealership Lot. 
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2. The Agency’s Executive Director must provide written approval of a 
conceptual design plan for the facilities on the respective Dealership Lot 
submitted by the Participant to the Agency as described in Section 3.2, 
below. 

3. The Participant or future purchaser must have obtained a building permit 
from the City for vertical construction of the facility on the respective 
Dealership Lot. 

4. Unless otherwise agreed to in writing by the Agency, the dealership 
operated on the particular Dealership Lot must meet the following 
standards:  

i. The dealership shall not seek to market or sell salvage vehicles, 
branded title vehicles, or vehicles for which notice to a prospective 
purchaser would be required under Utah Code § 41-1a-1004 as a 
business strategy and transactions involving such vehicles shall not 
constitute a material portion of the dealership’s business.  

ii. The Dealership shall not seek to market, sell, or display non-
functional, or visibly damaged (excluding normal wear and tear such 
as minor scratches and dents) vehicles as a business strategy, and 
transactions involving such vehicles shall not constitute a material 
portion of the dealership’s business. 

iii. The majority of vehicles marketed, displayed, and sold by the 
Dealership must have a suggested sale price of $15,000 or greater. 

iv. Vehicles marketed, displayed, or sold by the Dealership with a 
suggested sale price of less than $15,000 shall constitute a minority 
portion of the Dealerships sales. Such vehicles should be primarily 
resulting from inventory acquired through customer trade-ins and 
not intentional wholesale purchases for retail inventory.  

 
c) All Lots: With respect to any Lot: 

1. the Participant or intended future purchaser must demonstrate, in the sole 
opinion of the Agency, that the Participant or other purchaser has sufficient 
capital on hand, or can obtain sufficient financing, to construct, equip, open 
and operate the planned facility as contemplated by this Agreement before 
purchase of the respective Lot; and 

2. the Agency Executive Director must approve, in writing, the proposed use 
and facility, as presented to the Agency in a conceptual design plan by the 
Participant (Sections 3.1 and 3.2, below), to be constructed and operated on 
the respective Lot; and  

3. the Participant must complete the installation of all improvements required 
by the Agency for the respective Lot; and 
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4. each purchase of a Lot must also include the purchase of property sufficient 
for the roads, easements, access routes, and utility infrastructure necessary 
for the development of that Lot; and  

5. each purchase of a Lot must be subject to a separate purchase and sale 
agreement between the Agency and Participant, substantially in the form 
attached hereto as Exhibit D.  The Agency Executive Director shall have 
authority to execute such agreements, subject to Participant’s compliance 
with the terms of this Agreement. 

d) All Lots, excluding the Anchor Lot: Prior to the sale of any Lot (other than the 
Anchor Lot), all Site Improvements (as defined below) must be installed as reasonably necessary 
for the development of the entire Project Site approximately as contemplated by this Agreement, 
and shown on Exhibit A.  “Site Improvements” means (i) all utility infrastructure identified on 
any approved site plan for the Project Site and on the subdivision plat(s) for the Subdivision(s) 
creating each Lot, including but not limited to water, sewer, electricity, gas, and 
telecommunications infrastructure, (ii) all roads and accessways, including curbs, gutters, and 
sidewalks as applicable, whether public or private, as shown on any site plan for the Project Site 
and on all Subdivision Plat(s) for the Project Site, and (iii) all easements and other property rights 
necessary for the installation, operation, and maintenance of the items listed under (i) and (ii) in 
this sentence. 

e) Expiration Date. If the sale of any Lot to the Participant is not completed by the 
earlier of (i) thirty-six (36) months from the date on which all Site Improvements for that Lot have 
been completed or (ii) forty-two (42) months following the approval of the Subdivision by the City 
for the particular Lot (the “Expiration Date”), then the Discount Prices for any Lot still owned by 
the Agency as of the Expiration Date shall be adjusted to the greater of: 

1. For the Anchor and Dealership Lots 
i. Eighty percent (80%) of the fair market value of the Lot as of the 

date of the purchase or transfer as determined by an appraiser of 
Agency’s choosing; and 

ii. Seven dollars and fifty cents per square foot ($7.50/sf); and 

2. For the Remainder: 
i.  the fair market value of the Lot as of the date of the purchase or 

transfer as determined by an appraiser of Agency’s choosing; and 
ii. Ten dollars and fifty cents per square foot ($10.50/sf). 

f) Sale of Individual Lots. The Agency may, in its reasonable discretion, sell 
individual Lots to Participant independent of each other Lot. 
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g) No Guarantee of Sale. The Agency is not required to sell any Lot to the Participant. 
In the event that Participant makes a bona fide offer pursuant to this Agreement which the Agency 
declines to complete, the Agency shall (i) reimburse the Participant for the actual and reasonable 
hard costs of installing infrastructure (“Infrastructure Costs”) benefitting the particular Lot 
which the Agency and Participant agreed upon, in advance and in writing, pursuant to Section 3.2 
of this Agreement and (ii) pay to the Participant a development fee of one dollar per square foot 
($1.00/sf) for the respective Lot, provided that the respective Lot has been developed to such a 
condition that all improvements benefitting the particular Lot as shown on the subdivision plat 
and, if applicable, the Site Plan have been (i) installed to the property line and, (ii) for 
improvements that require acceptance by the City, have been accepted by the City.  The 
Infrastructure Costs for a particular Lot, as contemplated by the preceding sentence, shall be 
calculated based on the following formula: 
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h) Right of First Refusal. The Agency may, in its sole discretion and for a period of 

five (5) years following the sale of any Lot to the Participant, regardless of subsequent sales, 
transfers, or conveyances of any kind from Participant to a third party, exercise a right of first 
refusal on the respective Lot. The Participant shall provide the Agency with the terms of each bona 
fide offer to purchase any Lot from the Participant (each an “Offer”). If the Agency matches the 
Offer, the Participant shall sell the respective Lot to the Agency. The Participant expressly 
authorizes the Agency to record a Notice of Interest or similar document against any Lot at or 
following the sale of the Lot to the Participant to facilitate the exercise of this right. In the event 
the Agency elects not to exercise a right of first refusal following an Offer, the Participant may 
only sell the respective Lot to the prospective buyer if the prospective buyer agrees in writing to 
be bound to the terms of this Section 2.2(g) for any remaining period. 

 
i) Agency Approval. The Agency hereby grants its Executive Director authority to 

review, approve, and execute documents related to: 
 

1. the purchase and sale of the Project Site or any portion thereof and/or Lots 
as anticipated by this Agreement on terms that do not materially differ from 
the applicable terms in this Agreement; and 

2. the proposed uses, in the Executive Director’s reasonable discretion, as 
presented by the Participant for the Remainder Lots and Dealership Lots; 
and 

3. other actions reasonably required to facilitate the terms of this Agreement, 
provided however, that the Agency Board must approve the repurchase of 
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the Project Site or any portion thereof, or the exercise of the Agency’s 
right(s) of first refusal under this Agreement. 

3. DEVELOPMENT AND OPERATION OF THE PROJECT SITE 

3.1. Development of the Anchor  

3.1.1. Development Standards 

The Participant will at all times be responsible for all development and operation of the Anchor 
pursuant to the Plan and this Agreement. The Participant shall construct and equip the Anchor and 
improve the Anchor Lot in compliance with the terms of this Agreement and the Project Concept 
Map attached as Exhibit C, and shall at its own expense construct upon the Anchor Lot buildings 
and structures reasonably required for the operation of the Anchor. The construction of the Anchor 
shall be to a level meeting or exceeding the standards of other such dealerships in the market area.  

Additionally, the construction shall include: 

• the installation of all public and private utilities necessary for operation of the 
Anchor not already otherwise provided; and 

• a building or buildings of no less than 5,000 interior square feet for showrooms, 
offices, related retail facilities, and other services; and 

• no less than 50,000 square feet of paved ground for display of vehicles; and 

3.1.2. Responsibility for Development Plans and Permits 

The Participant must responsibly prepare all plans and secure all permits for the development of 
the Anchor. All plans must be in accordance with all applicable federal, state and local laws and 
regulations, subject to any legally obtained concessions, special permits and/or variances. Before 
commencing construction of Anchor, the Participant must secure or cause to be secured all zoning 
or land-use approvals and permits required in order to proceed with the construction of the Anchor. 
Expenses for such applications, permits, and approvals shall be borne by the Participant. 

3.1.3. Construction and Continuous Operation 

The Participant agrees to construct and operate the Anchor on the Anchor Lot according to the 
terms of this Agreement. After construction of the Anchor, the Participant shall open and 
continuously operate on the Anchor Lot a full-service Truck Ranch facility including, among other 
things, facilities and equipment for used automobile and powersport vehicle sales, a full-service 
auto repair facility on the Anchor Lot, and a retail sales facility for related products. Any 
discontinuance of operation shall be a material breach of this Agreement and shall entitle the 
Agency to the remedies provided for herein. 
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3.1.4. Commencement of Operations 

Such operations as described in Section 3.1.3 shall begin no later than thirty (30) months following 
the Effective Date of this Agreement (the “Anchor Expiration Date”). For purposes of this 
section, the Anchor shall be deemed to be in operation on the date that motor vehicles are offered 
for sale to the public, the showroom is open to the public, and the service facilities are open for 
business.  

3.2. Development of other Lots 

The Participant shall develop all Lots.  Development of a Lot includes, but not limited to, final 
subdivision plat approval, site plan approval (if applicable), any necessary grading, installation of 
access roads and utility infrastructure as shown on the applicable subdivision plat and site plan, 
and building permit issuance for vertical construction on the Lot. Notwithstanding, the Participant 
may choose at its discretion to phase Subdivision of individual Lots in order to accommodate the 
specific lot sizes and shapes needed to attract quality dealerships and retail businesses.  Participant 
shall submit use and design plans to the Agency for review, which the Agency Executive Director 
may approve in the Executive Director’s sole discretion.  

3.3. Development Standards, Plans and Permits 

The Participant must responsibly prepare all plans and secure all permits for the development of 
the respective Lot. All plans must be in accordance with all applicable federal, state and local laws 
and regulations, subject to any legally obtained concessions, special permits and/or variances. 
Before commencing construction of Anchor, the Participant must secure or cause to be secured all 
zoning or land-use approvals and permits required in order to proceed with the construction of 
Anchor. Expenses for such permits and approvals shall be borne by the Participant. 

3.4. Operation of Dealerships 

The Participant agrees to construct and operate the Anchor on the Anchor Lot according to the 
terms of this Agreement for a continuous period of at least three (3) years from the commencement 
of operations as described in Section 3.1.4.  

4. OBLIGATIONS OF THE PARTIES 

4.1. Building Permits and Fees 

The Participant shall be responsible for obtaining all necessary permits and shall pay all building 
permit fees, impact fees and other fees required to construct the Anchor and other facilities. 

4.2. Design and Layout of Utility Infrastructure 

The Participant agrees to cooperate in good faith with the City and the owners of real property 
surrounding the Project Site to design utility infrastructure necessary to serve the Project Site in 
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such a way that the utility infrastructure can also conveniently serve adjacent and nearby 
properties.  

4.3. Access to Lots 

The Participant agrees to cooperate in good faith with the Agency to plan and construct the roads 
serving the Project Site allowing vehicular and pedestrian access to any portion of the Project Site 
that will still be owned by the Agency at the time the Participant wishes to purchase a Lot (each a 
“Retained Lot”). In no event will the Agency be obligated to transfer title to any Lot to Participant 
prior to obtaining access easements and related improvements to the Agency’s satisfaction to all 
Retained Lots. It is not the intention of the Parties for the Participant to dedicate land for public 
roads from the Project Site, although Participant agrees to dedicate public utility easements where 
necessary for service and maintenance of utility infrastructure. 

4.4. Payment of Sales and Use, Real Property, and Ad Valorem Taxes 

During the term of this Agreement, the Participant and any successors in interest agree to pay, or 
cause to be paid, all applicable sales and use taxes, all real property and other ad valorem taxes 
and assessments assessed against any portion of the Project Site owned by the Participant or 
improvements thereon or any other property, including personal property, located within the any 
portion of the Project Site owned by the Participant at the respective time. The Participant must 
remove, or must cause to be removed, any levy or attachment made on the Project Site or any 
portion thereof, or any Lot or any portion thereof, or must assure the satisfaction thereof within a 
reasonable time but in any event prior to a sale thereunder or default on any lease thereof.  

4.5. Declaration of Invalidity 

If a court of competent jurisdiction declares that the Agency cannot perform any of the acts 
contemplated by this Agreement, invalidates the Project Area, or takes any other action which 
prevents the Agency from performing under this Agreement, the Agency shall be released from 
such obligations hereunder. 

4.6. Nature of the Participant’s Obligations 

To qualify to purchase any Lot as set forth herein, the Participant shall fulfill all of the obligations 
in this Agreement.  

4.7. Responsibility of the Agency 

The Agency shall not have any obligation under this Agreement other than those specifically 
provided for herein. Nothing herein shall be construed as requiring the Agency to pre-approve or 
prejudge any matter, or as otherwise binding the Agency’s discretion or judgment on any issue 
prior to appropriate hearing (if required), review, or compliance with any other requirement. 
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4.8. Funding Responsibility 

The Parties understand and agree that funding for the purchase of any Lot and for the construction 
of Anchor any other facility and related infrastructure improvements comes entirely from the 
Participant’s internal capital or from financing obtained by the Participant. The Agency shall not 
be liable or responsible for providing, obtaining, or guaranteeing such financing.  

4.9. Hold Harmless Agreement 

The Participant agrees to defend and hold the Agency and its directors, officers, agents, employees, 
representatives, contractors, attorneys and consultants harmless for any and all claims, liability, 
and damages arising out of any work or activity on the Project Site by the Participant and its 
directors, officers, agents, employees, consultants and contractors. 

4.10. Hazardous, Toxic, and/or Contaminating Materials 

The Participant agrees to defend and hold the Agency its directors, officers, agents, employees, 
representatives, contractors, attorneys and consultants, harmless from any and all claims, liability, 
costs, fines, penalties, charges and/or claims of any kind whatsoever relating to the existence and 
removal of hazardous, toxic and/or contaminating materials on or from the Anchor, any other 
facility, and the Project Site, except where such claims, liability, costs, fines, penalties, charges 
and/or claims are due to the actions of the Agency or where such claims existed (regardless of 
whether asserted) prior to the effective date of this Agreement. 

4.11. Indemnification 

The Participant agrees to and shall indemnify and hold the Agency and its directors, officers, 
agents, employees, representatives, contractors, attorneys and consultants harmless from and 
against all liability, loss, damage, costs, or expenses (including reasonable attorney fees and court 
costs) arising from or as a result of the death of any person, or any accident, injury, loss, or damage 
whatsoever caused to any person or to the property of any person, directly or indirectly caused by 
any acts done or any errors or omissions of the Participant and its directors, officers, agents, 
employees, consultants and contractors on the Anchor or any other facility constructed on the 
Project Site, or the Project Site except for willful misconduct or negligent acts or omissions of the 
Agency or its directors, officers, agents, employees and consultants. Likewise, the Agency agrees 
and shall indemnify and hold the Participant and its directors, officers, agents, employees, 
consultants and contractors harmless from and against all liability, loss, damage, costs, or expenses 
(including reasonable attorney fees and court costs) arising from or as a result of the death of any 
person, or any accident, injury, loss, or damage whatsoever caused to any person or to the property 
of any person, directly or indirectly caused by any acts done thereon or any errors or omissions of 
the Agency and its directors, officers, agents, employees and consultants except for willful 
misconduct or negligent acts or omissions of the Participant or its directors, officers, agents, 
employees, consultants and contractors. 
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4.12. Discrimination 

The Participant agrees for itself and its successors and assigns that it will not unlawfully 
discriminate against any employee or applicant for employment, or any contractor or any bidder 
on any contract. 

4.13. Local, State, and Federal Laws 

The Participant shall construct and operate Anchor in conformity with all applicable laws; 
provided, however, that nothing herein shall limit the right of the Participant to properly challenge 
any such law or the applicability of such law. 

4.14. City and Other Governmental Agency Permits 

The Participant shall, at its own expense, secure or cause to be secured, any and all permits which 
may be required by the City or any other governmental agency affected by the development or 
operation of the Anchor and any other facility.  

4.15. Rights of Access 

Representatives of the Agency shall have the right of reasonable access to the Project Site and any 
and all improvements thereon, including the Anchor and any other facilities, for purposes of 
inspection, with reasonable and prior notice to and consent from the Participant, which consent 
shall not be unreasonably withheld, and without charges or fees, during normal business hours or 
as otherwise agreed to in writing by Participant. Such representatives of the Agency and other 
visitors to the Project Site shall observe any reasonable rules adopted by the Participant for 
purposes of maintaining safety and security, including requirements that such representatives or 
visitors be escorted by the general manager or other designated agent of the Participant at all times.  

5. EXCLUSIVE MARKETING PERIOD 

For a period of sixty (60) months from the Effective Date of this Agreement, the Participant will 
have the exclusive right to develop, market, and sell the Project Site and/or any Lots (the 
“Marketing Rights”). Notwithstanding the foregoing, in the event the Participant makes a bona 
fide request or offer to purchase a Lot or portion of the Project Site pursuant to this Agreement 
and the Agency declines to sell a Lot or a portion of the Project Site to the Participant, the 
Marketing Rights as to that specific portion of the Project Site will expire effective as of the date 
the Agency provides the Participant with written notice of its election not to sell the respective Lot 
or portion of the Project Site and payment has been received by the Participant in accordance to 
Section 2.2(f), above.  
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6. EFFECT AND DURATION OF COVENANTS; TERM OF AGREEMENT 

The covenants, including but not limited to conformance with federal, local, and state laws, 
established in this Agreement shall, without regard to technical classification and designation, be 
binding on the Parties and any successors in interest for the benefit of each of the respective Parties, 
their successors and assigns during the term of this Agreement, which shall terminate upon the 
date that is ten years after the date on which the Participant purchased the Anchor Lot. 

7. DEFAULTS, REMEDIES AND TERMINATION 

7.1. Default 

If either the Agency or the Participant fails to perform or delays performance of any material term 
or provision of this Agreement, such conduct constitutes a default of this Agreement (“Default”). 
The Party in default must immediately commence to cure, correct or remedy such failure or delay 
and shall complete such cure, correction or remedy within the periods provided in Section 7.3 
hereof. 

7.2. Notice 

If a Default under this Agreement occurs, the non-defaulting Party shall give written notice (a 
“Default Notice”) of the Default to the defaulting Party, specifying the nature of the Default. 
Failure or delay in giving such notice shall not constitute a waiver of any Default, nor shall it 
change the time of Default, nor shall it operate as a waiver of any rights or remedies of the non-
defaulting Party; but the non-defaulting Party shall have no right to exercise any remedy hereunder 
without delivering the Default Notice as provided herein. Delays by either Party in asserting any 
of its rights and remedies shall not deprive the other Party of its right to institute and maintain any 
actions or proceedings which it may deem necessary to protect, assert, or enforce any such rights 
or remedies. 

7.3. Cure Period 

The non-defaulting Party shall have no right to exercise a right or remedy hereunder unless the 
subject Default continues uncured for a period of thirty (30) days after delivery of the Default 
Notice in writing with respect thereto, or, where the default is of a nature which cannot be cured 
within such thirty (30) day period, the defaulting Party fails to commence such cure within thirty 
(30) days and to diligently proceed to complete the same. A Default which can be cured by the 
payment of money is understood and agreed to be among the types of defaults which can be cured 
within thirty (30) days. If the Default is not cured, or commenced to be cured if such default is of 
a nature which cannot be cured within thirty (30) days, by such Party within thirty (30) days of 
delivery of the Default Notice, such failure to cure shall be an Event of Default, and the non-
defaulting Party, at its option, may institute an action for specific performances of the terms of this 
Agreement or pursue such other rights and remedies as it may have. 
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7.4. Rights and Remedies 

Upon the occurrence of a Default (following the expiration of the applicable cure period provided 
herein or by law), the non-defaulting Party shall have all rights and remedies against the defaulting 
Party as may be available at law or in equity to cure, correct or remedy any Default, to terminate 
this Agreement, to obtain specific performance, to recover damages for any default, or to obtain 
any other remedy consistent with the purposes of this Agreement. Such rights and remedies are 
cumulative, and the exercise of one or more of such rights or remedies shall not preclude the 
exercise, at the same or different times, of any other rights or remedies for the same Default or any 
other Default by the defaulting Party. 

7.5. Legal Actions 

7.5.1. Venue 

All legal actions between the Parties, arising under this Agreement, shall be conducted exclusively 
in the Third District Court for the State of Utah located in Salt Lake City, Utah, unless they involve 
a case with federal jurisdiction, in which case they shall be conducted exclusively in the Federal 
District Court for the District of Utah. 

7.5.2. Services of Process 

Service of process on the Agency shall be made by personal service upon the Chairman or 
Executive Director of the Agency or in such other manner as may be provided by law. 

Service of process on the Participant shall be by personal service upon its registered agent, or in 
such other manner as may be provided by law, whether made within or without the State of Utah. 

7.5.3. Applicable Law 

The laws of the State of Utah shall govern the interpretation and enforcement of this Agreement. 

8. REPURCHASE OF PROPERTY BY AGENCY 

8.1. Acknowledgement by Participant 

The Participant acknowledges and agrees that the development of the Anchor and the Project Site 
would not be possible but for the Agency’s sale to the Participant of the real property that 
constitutes the Dealership Lots, including the Anchor Lot. The Participant further acknowledges 
that the provisions in this Article 8 are of significant concern to the Agency and of material 
importance to the Agency and its decision to offer the Dealership Lots to the Participant. 
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8.2.  Repurchase of the Anchor Lot by Agency 

The Participant recognizes that the Dealership Lots, including the Anchor Lot, are being sold to it 
by the Agency at a substantial discount from Dealership Lots’ fair market value to encourage and 
incentivize Participant to construct and develop the Anchor and other facilities on the Dealership 
Lots. In the event that Participant purchases the Anchor Lot and then fails to construct, equip, open 
and continuously operate the Anchor as of the date that is two (2) years from the date of the sale 
of the Anchor Lot to the Participant (the “Anchor Lot Repurchase Option Date”), the Agency 
shall have the option to purchase Anchor Lot from the Participant, or its successors or assigns, at 
the Anchor Lot Repurchase Price, as defined below (the “Anchor Lot Repurchase Option”). The 
Agency may exercise the Anchor Lot Repurchase Option within one year of the Anchor Lot 
Repurchase Option Date.  

8.2.1. Notice 

If the Agency decides to exercise the Anchor Lot Repurchase Option, the Agency shall provide 
the Participant with written notice of its intent to do so. Notice given by the Agency of its intent 
to exercise the Anchor Lot Repurchase Option shall not obligate the Agency to repurchase the 
Anchor Lot. The Participant shall take all actions reasonably necessary in consummating the 
purchase of the Anchor Lot by the Agency pursuant to this Article 8. 

8.2.2. Determination of Anchor Lot Repurchase Price 

The repurchase price of Anchor Lot (the “Anchor Lot Repurchase Price”) for purposes of this 
Article 8 shall be the amount paid for Anchor Lot by the Participant as described in Section 2.1., 
plus verifiable hard costs incurred by Participant in the construction of improvements to the 
Anchor Lot. The Anchor Lot Repurchase Price shall not be affected by any personal property 
remaining upon the Anchor Lot. 

8.2.3. Operation of the Anchor 

For purposes of this Article 8, the Anchor shall be deemed in operation on the Anchor Lot 
Repurchase Option Date if the criteria set forth in Sections 3.3 and 3.4 of this Agreement are met, 
except that temporary cessation of operations for purposes of repairs, maintenance, or upgrades to 
the Anchor shall not prevent Anchor from being deemed in operation so long as regular operations 
are resumed within thirty (30) days of the Anchor Lot Repurchase Option date.  

9. GENERAL PROVISIONS 

9.1. Notices, Demands, and Communications between the Parties 

Notices, demands and required communications, between the Agency and the Participant shall be 
in writing and sufficiently given if personally delivered or if dispatched by registered or certified 
mail, postage prepaid, return-receipt requested, to the principal offices of the Agency and the 
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Participant, as designated in Sections 1.6.1 and 1.6.2 hereof. Such written notices, demands, and 
required communications may be sent in the same manner to such other addresses as either Party 
may from time to time designate by formal notice hereunder. Delivery of notice shall be complete 
upon mailing or making physical delivery of the writing containing the notice. Severability 

In the event that any condition, covenant or other provision herein contained is held to be invalid 
or void by a court of competent jurisdiction, the same shall be deemed severable from the 
remainder of this Agreement and shall in no way affect any other covenant or condition herein 
contained unless such severance shall have a material effect on the terms of this Agreement. If 
such condition, covenant or other provision shall be deemed invalid due to its scope, all other 
provisions shall be deemed valid to the extent of the scope or breadth permitted by law. 

9.2. Nonliability of Agency Officials and Employees 

No director, officer, agent, employee, representative, contractor, attorney or consultant of the 
Agency shall be personally liable to the Participant, or any successor in interest, in the event of 
any default or breach by the Agency or for any amount which may become due to the Participant 
or to its successor, or on any obligations under the terms of this Agreement. 

9.3. Indemnification 

The Participant shall indemnify the Agency against any liability to a third party resulting from this 
Agreement.  

9.4. Enforced Delay; Extension of Time and Performance 

In addition to the specific provisions of this Agreement, performance by either Party hereunder 
shall not be deemed to be in default where delays or defaults are due to war; insurrection; strikes; 
lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts of a public enemy; terrorist 
activity; epidemics; quarantine restrictions; freight embargoes; lack of transportation; 
governmental restrictions or priority; litigation; unusually severe weather; acts of the other Party; 
or any other causes beyond the control or without the fault of the Party claiming an extension of 
time to perform. An extension of time for any such cause shall be for the period of the enforced 
delay and shall commence to run from the time of the commencement of the cause, if notice by 
the Party claiming such extension is sent, whether on the part of the Agency’s Executive Director 
or its governing board or on the part of the Participant, to the other Party within thirty (30) days of 
actual knowledge of the commencement of the cause. Time of performance under this Agreement 
may also be extended in writing by the Agency and the Participant by mutual agreement.  

9.5. Approvals 

Whenever the consent or approval is required of any Party hereunder, except as otherwise herein 
specifically provided, such consent or approval shall not be unreasonably withheld or delayed. 
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9.6. Time of the Essence 

Time is of the essence in the performance of this Agreement. 

9.7. Interpretation 

The Parties hereto agree that they intend by this Agreement to create only the contractual 
relationship established herein, and that no provision hereof, or act of either Party hereunder, shall 
be construed as creating the relationship of principal and agent, or a partnership, or a joint venture 
or enterprise between the Parties hereto. 

9.8. No Third-Party Beneficiaries 

It is understood and agreed that this Agreement shall not create for either Party any independent 
duties, liabilities, agreements, or rights to or with any third party, nor does this Agreement 
contemplate or intend that any benefits hereunder accrue to any third party. 

9.9. Incorporation of Exhibits 

All exhibits attached hereto are incorporated into this Agreement as if fully set forth herein. 

9.10. City Land Use Authority 

Participant acknowledges that nothing in this Agreement shall be deemed to supersede, waive, or 
replace the City’s authority over land use, zoning, and permitting within the City. 

9.11. Restriction Against Parcel Splitting 

During the Term, Participant shall not, without the prior written approval of the Agency subdivide 
the Site or consolidate the Site with other real property in such a way that any portion thereof 
would extend outside of the boundaries of the Project Area. Participant understands and 
acknowledges that these requirements are intended to avoid the creation by the Salt Lake County 
Assessor of tax identification parcels that extend beyond the boundaries of the Project Area.   

9.12. Deannexation 

Participant agrees that it will not vote or petition to remove, deannex, disconnect, or disincorporate 
the Project Area or any portion thereof from the City during the Term of this Agreement.  In the 
event that the Site or a portion thereof is disconnected, deannexed, disincorporated, or otherwise 
removed from the municipal boundaries of the City, the Agency’s obligations under this 
Agreement shall immediately cease. Further, Participant shall not seek to nor support any 
legislation that would restrict or eliminate the City’s land use authority over any portion of the 
Project Area.  
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9.13. Limits on Liability 

In no event shall one Party be liable to the other(s) for consequential, special, incidental, indirect, 
exemplary, or punitive damages of any kind (including, but not limited to, loss of profits, loss of 
reputation, or loss of current or prospective business advantage, even where such losses are 
characterized as direct damages) arising out of or in any way related to the relationship or dealings 
between Participant and the Agency, regardless of whether the claim under which damages are 
sought is based upon contract, tort, negligence (of any kind), willful misconduct, strict liability or 
otherwise, and regardless of whether the parties have been advised of the possibility of such 
damages at the time of contracting or otherwise.   

9.14. Non-waiver of Governmental Immunity  

Nothing in this Agreement shall be construed as a waiver of any immunity, protection, or rights 
granted to the Agency under the Governmental Immunity Act of Utah, Utah Code § 63G-7-101, 
et seq. 

9.15. Authority 

Each Party hereby represents and warrants to the other that the following statements are true, 
complete, and not misleading as regards to the representing and warranting party: (a) such Party 
has full authority to enter into this Agreement and to perform all of its obligations hereunder; (b) 
those executing this Agreement on behalf of each Party do so with the full authority of the Party 
each represents; (c) this Agreement constitutes a legal, valid, and binding obligation of each Party, 
enforceable in accordance with its terms, subject to: (i) the effect of applicable bankruptcy, 
insolvency, reorganization, moratorium and other similar laws affecting the rights of creditors 
generally; and (ii) the effect of the exercise of judicial discretion in accordance with general 
principles of equity.  

 
9.16. Mediation 

In the event a dispute arises between the parties with respect to the terms of this Agreement or the 
performance of any contractual obligation by one or both of the Parties, the Parties agree to submit 
the matter to formal and confidential non-binding mediation before any judicial action may be 
initiated, unless an immediate court order is needed or a statute of limitations period will run before 
mediation can be reasonably completed. A mediator will be selected by mutual agreement of the 
Parties. The parties must mediate in good faith to resolve the dispute in a timely manner. Each 
Party will be responsible for its own costs and one-half of the cost of the mediator.  The place of 
mediation shall be Salt Lake County, Utah.   
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9.17. Headings 

Article and Section titles, headings or captions are inserted only as a matter of convenience and 
for reference and in no way define, limit, extend, or describe the scope of this Agreement or the 
intent of any provision hereof.   

9.18. Contra Proferentum 

This is an arm’s-length Agreement. The Parties have read this Agreement and have executed it 
voluntarily after having been apprised of all relevant information and the risks involved and having 
had the opportunity to obtain legal counsel of their choice. Consequently, no provision of this 
Agreement shall be strictly construed against either Party.  

9.19. Further Assurances 

The Parties shall cooperate, take such additional actions, sign such additional documentation, and 
provide such additional information as reasonably necessary to accomplish the objectives set forth 
in this Agreement. 

10. DUPLICATION, INTEGRATION, WAIVERS, AND AMENDMENTS 

10.1. Duplicate Originals 

This Agreement may be executed in duplicate originals, each of which shall be deemed an original.  

10.2. Integration 

This Agreement (including its exhibits) constitutes the entire understanding and agreement of the 
Parties. When executed by the Parties, this Agreement integrates all of the terms and conditions 
mentioned herein or incidental hereto, and supersedes all negotiations or previous agreements 
between the Parties with respect to all or any part of the Project Site. 

10.3. Waivers and Amendments 

All waivers of the provisions of this Agreement must be in writing. This Agreement and any 
provisions hereof may be amended only by mutual written agreement between The Participant and 
the Agency. 
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REDEVELOPMENT AGENCY OF THE 
CITY OF WEST JORDAN 

   
 
 

      By:______________________________ 
        Kayleen Whitelock, Chairperson 

Attest: 
 
By:___________________________________ 
   Cindy M. Quick, Secretary 
 
 
 
       WAGSCAP, LLC  
        
 
 
       By: ______________________________ 
       Name: Jadon Wagner 
       Title: Manager 
 
 



 

  

 

 

Exhibit A 

To Wagscap Participation Agreement 

Project Site Map 

 

 

  



 

  

 

 

Exhibit B 

To Wagscap Participation Agreement 

Project Site Legal Description 

 

Parcel 26024260030000 

Beginning at a point on a found right –of-way monument located on the southerly right-of-way 
line of 9000 South Street, said point being 888.64 feet North 89°39'12" West along the section 
line, and 2769.23 feet South 00°20'48" West, from the Northeast Corner of Section 2, Township 3 
South, Range 2 West, Salt Lake Base & Meridian; and running thence North 87°22'04" East, along 
said 9000 South Street right-of-way line, 458.89 feet; thence South 279.39 feet; thence East, 
386.40 feet to a point on the westerly right-of-way line of 5600 West Street; thence South 
06°53'52" East, 222.86 feet; thence South 02°40'37", 97.64 feet; thence South 89°47'03" East, 9.27 
feet, more or less, to the West line of the West Jordan Marketplace Phase 1 Subdivision, as 
recorded on April 3, 2002, as Entry No. 8193771, in Book 2002P, on Page 81; thence along said 
subdivision the following two (2) courses: South 00°03'22" West, Parallel to and 17.00 feet from 
the Section line, 405.23 feet, to a point on a non-tangent 410.00 foot Radius curve to the Right; 
thence 81.10 feet along said curve through a Central Angle of 11°20'02" (Chord bears South 
05°36'52" East 80.97 feet), to the southwest corner of said subdivision; thence leaving said 
subdivision, North 89°46'29" West, 1051.23 feet, to a point on easterly right-of-way line of the 
Mountain View Corridor; said point also being on a non-tangent 1730.00 foot radius curve to the 
left; and running along said easterly right-of-way line the following four (4) courses: thence 472.54 
feet along the arc of said curve through a central angle of 15°39'00" (chord bears: North 18°22'50" 
East, 471.07 feet); thence North 79°26'40" West, 20.00 feet to a point on a non-tangent 1710.00 
foot radius curve to the left; thence 312.21 feet along the arc of said curve through a central angle 
of 10°27'40" (chord bears: North 05°19'30" East, 311.78 feet); thence North 00°05'41" East, 
297.67 feet to the point of beginning.  

Contains: 863117 Sq. Ft. Or 19.81 Acres more or less 
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Project Concept Map 

  
 

  



 

  

Exhibit D 

To Wagscap Participation Agreement 

Form of Purchase and Sale Agreement 



 

 

AGREEMENT 
FOR SALE AND PURCHASE 

OF REAL PROPERTY 
 
This Agreement for Sale and Purchase of Real Estate (the “Agreement”) is entered into as of the 
_____ day of _______________, 20__ (the “Effective Date”), by and between 
__________________ (“Seller”) and ______________________, a Utah ___________________, 
and its successors or assigns hereunder (“Buyer”). 
 

RECITALS 
 
 A. Seller owns approximately __________ acres of real property, County APN 
number ___________, located in Salt Lake County, State of Utah, as more fully described on 
Exhibit “A” attached hereto (the “Real Property”). 
 
 B. Buyer desires to purchase the Real Property, together with  (i) all easements, rights 
of way, benefits, privileges, rights, and appurtenances running with, related to, or pertaining 
thereto, (ii) all improvements of any kind located on, and all of Seller’s right, title and interest in 
any land lying in any street, road or avenue in front of or adjoining, such Real Property, (iii) any 
and all entitlements, approvals, consents, goodwill, zoning rights, use rights, and other intangible 
assets and/or rights of any kind whatsoever related or appurtenant to such Real Property 
(collectively, the “Property”). 
 

TERMS AND CONDITIONS 
 
In consideration of the amounts to be paid and the mutual promises contained herein, Buyer 

and Seller agree as follows: 
 

ARTICLE I 
AGREEMENT TO PURCHASE AND SELL; PURCHASE PRICE 

 
1.1 Purchase and Sale.  In accordance with the terms and conditions set forth in this Agreement, 
and subject to the conditions precedent set forth in Section 1.4 below (or in any other provision of 
this Agreement), Seller agrees to convey to Buyer, and Buyer agrees to purchase and take from 
Seller, fee simple title in and to the Property.   
 
 1.2 Purchase Price.  The purchase price for the Property (the “Purchase Price”) is 
_____________________________________ ($__________). 
 
 1.3 Payment of Purchase Price.  Buyer shall pay the Purchase Price to Seller in cash, by 
cashier’s check, or other immediately available funds on the Closing Date, as adjusted for 
prorations on the Closing Date as provided herein as follows: 
 

(a)  Upon execution of this Agreement by Buyer, Buyer shall pay an earnest 
money deposit of _____________________ ($_____________) (the “Earnest Money 
Deposit”), delivered to _____________ Title Company located at 



 

2 
 

___________________________________________(the “Title Company”) to be held in 
its trust account and credited toward the Purchase Price on the Closing Date.   If the 
purchase and sale transaction described in this Agreement is not consummated (i) for any 
reason (or no reason at all) prior to the expiration of the Due Diligence Period, (ii) in 
connection with any other express termination right granted to Buyer hereunder, or (iii) 
due to any Seller default hereunder; then Buyer shall receive a full refund of the Earnest 
Money Deposit (plus any interest accrued thereon). In all other events in which the 
purchase and sale transaction described in this Agreement is not consummated, Seller 
shall be entitled to keep the Earnest Money Deposit as its sole and exclusive remedy 
against Buyer. Both Buyer and Seller hereby agree that Seller’s actual damages would be 
very difficult or impossible to determine and both agree that the Earnest Money Deposit 
is a reasonable estimate thereof.  

 
(b)  Buyer shall pay the balance of the Purchase Price in cash, by cashier’s check, 

or other immediately available funds on the Closing Date, as adjusted for prorations on 
the Closing Date as provided herein.  

 
1.4 Conditions Precedent to Purchase.  The purchase of the Property by Buyer, and 

Buyer’s obligations to close and consummate the purchase and sale transaction described herein, 
is expressly contingent on, conditioned on, and subject to the satisfaction, at Buyer’s sole 
discretion, of all of the conditions listed below.  In the event any one of the following items or 
issues has not been satisfied by the Closing Date (defined below), Buyer shall have the option (at 
Buyer’s sole discretion) of terminating this Agreement and receiving a refund of the Earnest 
Money Deposit (with any interest accrued thereon) or may defer Closing for up to sixty (60) 
additional days. 

 
 (a)  Buyer has obtained all federal, state, and local governmental approvals 
(“Governmental Approvals”) acceptable to Buyer, at Buyer’s sole discretion, for Buyer’s 
intended or contemplated uses of the Property. 
 
 (b)  Upon completion of Buyer’s inspection as set forth in Section 5.1, Buyer has 
determined that the Property is suitable for Buyer’s intended or contemplated uses of the 
Property as determined at Buyer’s sole discretion. 
 
 (c) Completion and acceptance of all other feasibility studies, reports, tests, 
inspections, evaluations, and surveys that verify, in Buyer’s sole discretion, the Property is 
suitable, desirable and feasible for Buyer’s improvements and contemplated use of the 
Property.   
 
 (d)  Buyer’s receipt before the Closing occurs of the Title Policy (defined below), 
or of the Title Company’s irrevocable promise and commitment to issue the Title Policy. 
 
 (e)  The full and complete satisfaction of all other terms, conditions and obligations 
of Seller under this Agreement. 

 
 



 

3 
 

ARTICLE II 
TITLE INSURANCE 

 
 2.1 Commitment of Title Insurance. 
 

 (a)   Commitment. Buyer is in possession of, or will obtain, a commitment for 
extended owner’s title insurance (based on a _______ policy form) covering the Property 
(the “Commitment”), issued by the Title Company.  The commitment shall be updated by 
the Title Company to a date on or after the date of this Agreement.  

 
  (b)  Objections to Title.  Buyer shall have forty-five (45) days following full 

execution of this Agreement and receipt of the updated Commitment to provide any written 
objections to any matter or issue set forth or disclosed in the Commitment or Schedule B 
thereof, which objections may include matters and issues shown on any survey of the 
Property (collectively, the “Title/Survey Objections”). If Buyer does not timely deliver 
written notice of its Title/Survey Objections to Seller, Buyer shall be deemed to have 
approved of all matters set forth in the Commitment and on any survey.  If Title/Survey 
Objections are timely made, Seller shall determine, at its sole discretion, as to each 
Title/Survey Objection, whether Seller is willing or able to eliminate (or obtain affirmative 
coverage in the Title Policy) over each of the Title/Survey Objections. At least five (5) 
business days prior to the end of the Due Diligence Period (defined below), Seller shall 
notify Buyer in writing as to those Title/Survey Objections that Seller will cause to be 
cured, eliminated, or insured over at Closing.  Notwithstanding the foregoing, Seller shall 
be obligated to eliminate any deeds of trust, mortgages, judgment liens, mechanics’ liens, 
materialmen’s liens and other liens (the “Liens”) recorded against the Property to the extent 
caused by, or arising as a result of, any actions or inactions by, on behalf of, or under the 
direction of, Seller. If (a) Seller’s written notice indicates that Seller is unable or unwilling 
to eliminate or provide affirmative coverage over any Title/Survey Objections (other than 
the Liens), upon terms acceptable to Buyer at Buyer’s sole discretion, or (b) Seller does 
not timely deliver the written notice as required hereunder, then in either event Buyer may 
(i) waive the Title/Survey Objections that Seller was unwilling or unable to cure and 
otherwise purchase the Property subject to the other terms and conditions of this 
Agreement, or (ii) terminate this Agreement by either giving written notice to Seller at any 
time before the Closing occurs, whereupon the  Earnest Money Deposit, and any interest 
accrued thereon, shall be immediately returned to Buyer, and except as otherwise provided 
herein, neither Buyer nor Seller shall have any further right, liability, duty or obligation 
under this Agreement, except for agreements or covenants that specifically survive 
termination. Matters to which Buyer does not object shall be deemed to be “Permitted 
Exceptions” and shall not be considered objections to any matter contained in the 
Commitment. 

 
 (c) Delivery of Title Insurance.  Except as otherwise stated in Section 2.1 (b), Seller shall 

obtain and deliver to Buyer within ten (10) days after the Closing Date an ALTA Extended 
Owner’s Policy of title insurance in the amount of the Purchase Price (in a form satisfactory 
to Buyer), which title policy shall (i) be effective as of the Closing Date, (ii) contain no 
exceptions other than the Permitted Exceptions, and (iii) include any and all endorsements 
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requested by Buyer (collectively, the “Title Policy”).  Buyer shall pay for the cost of the 
above stated Title Policy and any requested endorsements.  

 
ARTICLE III 

REPRESENTATIONS AND WARRANTIES 
 
 3.1 Representations and Warranties of Seller.  Seller makes the following representations and 
warranties to Buyer, as of the date of this Agreement and as of the Closing Date, each of which 
representations and warranties shall extend beyond and survive the Closing Date and delivery of 
the deed for the Property from Seller to Buyer: 
 

 (a) Seller has and on the Closing Date will have good and marketable fee simple 
title to the Property, free and clear of all encumbrances, liens, claims, or reservations, 
except as specifically approved by Buyer under this Agreement. 

 
 (b) Seller has the right, power and authority to execute, deliver, and perform 
this Agreement and the execution, delivery, and performance of this Agreement have been 
duly authorized by all necessary corporate (or other) actions on the part of Seller. Upon 
execution and delivery this Agreement, this Agreement shall constitute valid and binding 
obligations of Seller enforceable against Seller in accordance with its terms. 
 
 (c) Seller is unaware of and has not received notice any judgment, suit, claim, 
action, arbitration, legal, administrative, eminent domain action, or other proceeding or 
governmental investigation, pending or threatened, with respect to the Property and no 
activities or events have occurred on or in connection with the Property that could give rise 
to any such claims or proceedings. 
 
 (d) Seller has no undisclosed knowledge of any fact or condition that would 
materially impair the fair market value of the Property, would materially increase the cost 
of operating the Property, or would be inconsistent with the terms of this Agreement. 
 
 (e) Seller has not received any notices, demands, or deficiency statements from 
any mortgagee of the Property or from any state, municipal, or county government or 
agency or any insurer relating to the Property and which have not been cured or remedied 
except property valuation and tax notices issued by the county which are not yet due and 
payable. 

 
 (f) Except as otherwise expressly disclosed in the Commitment, the Property 
is not subject to any proposed special assessment or to any existing special assessment lien 
arising as a result of any works or improvements completed, installed, or contemplated at 
or before the Closing Date. 

 
 (g) No contracts, leases, licenses, commitments, or undertakings of which 
Seller is a party exist relating to the Property. 
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 (h) Seller has paid and shall pay all liens, charges, taxes, and assessments for 
the Property arising prior to the Closing Date. 

 
 (i) No person, broker or entity, whether or not affiliated with either party is 
entitled to a commission, finder’s fee, or other compensation arising from this Agreement, 
as regarding Seller.  Seller shall indemnify, defend, and hold Buyer harmless from and 
against any and all claims, loss, or damage relating to or arising out of any claim for 
compensation by any broker, person, or entity claiming by or through Seller. 
 
 (j) The Property is in compliance with all applicable laws, statutes, ordinances, 
regulations. and zoning codes. 
 
 (k) During the period from the Effective Date until the Closing Date, Seller 
shall maintain the Property and all improvements and personal property thereon (or related 
thereto) in a good and clean condition, and to the extent in Seller’s control, shall preserve 
in all respects all value in the Property. 
 
 (l) All Inspection Materials (defined below), and any and all updates thereto 
received by Seller during the operative period of this Agreement, have been delivered in 
full to Buyer.  
 
 (m) Neither Seller nor any of its affiliates has made any assignment for the 
benefit of creditors, filed any petition in bankruptcy, been adjudicated insolvent or 
bankrupt, petitioned or applied to any tribunal for any receiver, conservator or trustee of it 
or any of its property or assets, or commenced any action or proceeding under any 
reorganization arrangement, readjustment of debt, conservation, dissolution or liquidation 
law or statute of any jurisdiction; no such action or proceeding has been commenced or 
threatened against Seller by any creditor, claimant, governmental authority or any other 
person or entity. Seller is not currently contemplating making any such assignment for the 
benefit of creditors or filing any bankruptcy petition as more fully described above. 

 
 3.2 Representations and Warranties of Buyer.  Buyer makes the following representations and 
warranties to Seller, as of the date of this Agreement and as of the Closing Date, each of which 
representations and warranties shall survive the Closing and delivery of the deed for the Property 
from Seller to Buyer. 
 

 (a) Buyer has the right, power and authority to execute, deliver, and perform 
this Agreement. 
 
 (b) No person, broker or entity, whether or not affiliated with Buyer, is entitled 
to a commission, finder’s fee, or other compensation arising from this Agreement as 
regarding Buyer.  Buyer shall indemnify, defend, and hold Seller harmless from and against 
any and all claims, loss, or damage relating to or arising out of any claim for compensation 
by any broker, person, or entity claiming by or through Buyer. 
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ARTICLE IV 
SELLER’S USE OF THE PROPERTY 

 
 From and after Seller’s execution of this Agreement, Seller shall not, without the prior written 
consent of Buyer, grant or convey any easement, lease, license, permit, encumbrance, or any other 
legal or beneficial interest in or to the Property or engage in any negotiations with any party other 
than Buyer regarding the purchase or sale of the Property.  Seller shall not enter into any service 
contract or other agreement related to the Property that would be binding on Buyer after the 
Closing. Except as otherwise provided for herein, Seller agrees to pay, as and when the same are 
due, all payments on any encumbrances presently affecting the Property and any and all taxes, 
assessments, and levies with respect to the Property through the Closing Date. 
 

ARTICLE V 
BUYER’S RIGHT OF INSPECTION 

 
5.1 Buyer’s Inspection.  Buyer shall have until 5:00 pm, Utah time, on the date that is 

sixty (60) days after the date this Agreement is fully executed by all parties hereto, to inspect and 
review the Property (“Due Diligence Period”).  Buyer or its employees, contractors, 
representatives, consultants, or agents may enter the Property upon at least twenty-four (24) hours’ 
notice to Seller to inspect and review the Property and perform any and all surveys, evaluations, 
investigations, or tests as Buyer may elect at Buyer’s sole discretion; provided, however, that such 
entry shall not unreasonably interfere with the activities of Seller on the Property and Buyer shall, 
if necessary and within a reasonably period of time, restore the Property to substantially the same 
condition that existed immediately prior to Buyer’s entry.   

 
At any time prior to the end of the Due Diligence Period, Buyer shall have the right 

terminate this Agreement for any reason (or for no reason at all), in which event the Title Company 
shall immediately return the Earnest Money Deposit (with any and all interest accrued thereon) to 
Buyer, in which event, except as otherwise provided herein, neither Buyer nor Seller shall have 
any further right, liability, duty, or obligation under this Agreement, except for agreements or 
covenants that specifically survive termination. 

 
5.2 Inspection Materials. Seller hereby agrees to deliver or cause to be delivered at 

Seller’s sole expense, within five (5) days after the Effective Date, all of the following to Buyer 
(collectively, the “Inspection Materials”), to the extent such Inspection Materials are in Seller’s 
possession or reasonable control, or in the possession or reasonable control of any of Seller’s 
agents or contractors: 
 

(a)  All surveys of the Property; 
(b)  Real estate tax bills and assessments for the Property (for at least the previous 

three (3) years); 
(c)  All environmental reports, studies, and site assessments relating to the Property;  
(d)  All traffic, engineering, soil, geotechnical, and hazardous substance reports, 

tests and inspection results and other similar tests, investigations or studies relating to the 
Property;  
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(e)  All documents, agreements, leases, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to the construction, purchase, sale, and or transfer of the Property; 

(f)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to the zoning, use, or entitlements of the Property; 

(g)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to the water and water rights (or stock in water companies) with respect to the 
Property, including without limitation, all documentation or information regarding (i) all 
wells, well sites and development thereof (including any and all well permits, pumping 
logs and related documentation), (ii) all surface water rights, (iii) any other water rights, 
(iv) all water testing, sampling, reports, treatments, or studies of the water on, around, 
about, under, or affecting the Property, and (v) all existing agreements, discussions or 
proposals with all water districts, water companies, municipalities, or any other water 
supplier that could possibly service the Property; 

(h)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to wetlands, flood plains, flood control, and/or any mitigation of any of the 
foregoing (including, without limitation, any information and/or documentation relating to 
any permits in connection with Section 404 (and other related sections) of the Federal 
Water Pollution Control Act (Clean Water Act) and the regulations promulgated under such 
act or its successor acts/laws); 

(i)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to any and all utilities for the Property, and, if applicable, for each and every Lot 
within the Property (including the availability thereof);   

(j)   All site plans, specifications, designs, plats, and/or other plans related to the 
Property; 

(k)  Any and all evidence of the current and historical uses of the Property; 
(l)  Any and all leases of any kind related to, encumbering, or affecting the Property 

(whether or not shown or disclosed on the Title Commitment); and 
(m)  Any and all other documents, agreements, contracts, correspondence, written 

notices, memorandums of understanding, letters of intent, permits, appraisals, market 
studies, or other information of any kind related to the Property. 

 
To Seller’s knowledge, there are no false, untrue, or misleading statements or information 

in any of the Inspection Materials. In addition, until Closing, to the extent Seller received any new 
or additional information related to any of the foregoing, Seller will promptly provide such 
information to Buyer.   

ARTICLE VI 
CLOSING 

 
 6.1 Time and Place of Closing.  The purchase and sale transaction contemplated by this 
Agreement shall be consummated through a closing conference (the “Closing”), which shall be 
held at the Title Company not more than thirty (30) days after Buyer has given notice to Seller that 
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all of the conditions precedent set forth in Section 1.4 have been satisfied to Buyer’s satisfaction 
in Buyer’s sole discretion (the “Closing Date”), but in no event later than  
____________________, or at such earlier time and place as the parties may mutually agree in 
writing. In the event Buyer is unable to obtain the necessary Governmental Approvals as specified 
in Section 1.4, Buyer, by written notice to Seller delivered at any time before the Closing Date, 
shall have the option (but not the obligation) to extend the date of the Closing by an additional 
period of time necessary to obtain such approvals. 
 
 6.2 Actions at Closing.  At the Closing, the following events shall occur and each being 
declared to have occurred simultaneously with the other: 
 

 (a) All documents to be recorded and funds to be delivered hereunder shall be 
delivered to the Title Company in escrow, to hold, deliver, record and disburse in 
accordance with supplemental escrow instructions, the form and content of which shall be 
agreed to by the parties prior to Closing. 

 
 (b) At the Closing or sooner as otherwise stated in the escrow instructions, the 
following shall occur: 

 
    (i) Seller shall deliver or cause to be delivered in accordance with the 

escrow instructions: 
 

  (1) A Special Warranty Deed, in the form attached hereto as 
Exhibit “B”, conveying the Property to Buyer subject only to the 
Permitted Exceptions, which deed shall be duly executed and 
acknowledged by Seller and in proper form in all respects for 
recording in Salt Lake County, Utah;  

 
  (2) All documentation, including without limitation an owner’s 

affidavit, that the Title Company deems necessary or desirable in 
order to allow the Title Company to provide Buyer with the Title 
Policy;  

 
(3) An affidavit fully executed and properly acknowledged by 
Seller, as required by Internal Revenue Code Section 1445(b)(2), in 
a form reasonably acceptable to the Title Company and to Buyer; 
 
(4) A certificate from Seller (in a form acceptable to Buyer) 
certifying that all representations and warranties of Seller set forth 
in this Agreement are true and accurate in all respects as of the date 
of the Closing; 

 
  (5) All other documents required to be executed by Seller 

pursuant to the terms of this Agreement; and 
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  (6) Any and all proration amounts as more fully set forth in this 
Agreement. 

 
    (ii) Buyer shall deliver or cause to be delivered in accordance with the 

escrow instructions: 
 

(1) The balance of the Purchase Price to be paid as provided in 
Section 1.3 hereof; and 

 
     (2) All other documents required to be executed by Buyer 

pursuant to the terms of this Agreement. 
 

 (c)  Buyer and Seller shall each deliver to the other, two executed copies of the 
Buyer’s and Seller’s settlement statement setting forth all prorations, credits provided in 
this Agreement, disbursements of the Purchase Price, and expenses of the Closing. 

 
(d)  Except as otherwise specifically set forth herein, Buyer and Seller shall share 

equally any Closing or escrow charges of the Title Company. 
 
6.3 Seller’s Remedies.  In the event this transaction fails to close due to Buyer’s fault 

or inability to close after the expiration of the Due Diligence Period, Seller, as Seller’s sole and 
exclusive remedy, shall have the right to retain the Earnest Money Deposit as liquidated damages 
for Buyer’s failure to close.  The parties hereby agree that such amount is reasonable compensation 
to Seller for Buyer’s failure to close, since the precise damage to Seller due to such failure of Buyer 
would be very difficult or impossible to determine. 

 
6.4 Buyer’s Remedies.  In the event this transaction fails to close due to Seller’s fault, 

Buyer shall be entitled to have the Earnest Money Deposit returned and shall be entitled to any 
and all other remedies available at law or in equity, including (without limitation) specific 
performance. 
 

ARTICLE VII 
PRORATIONS 

 
 7.1 Prorations Between Seller and Buyer.  The following prorations shall be made between 
Seller and Buyer as of the Closing Date: 
 

 (a) Real property taxes and assessments on the Property for the year of Closing 
shall be prorated between Seller and Buyer based on the number of days each owned the 
Property.  In the event the Property constitutes some portion of a larger tract of land, such 
proration shall be based upon the average of the Property as a percentage of the acreage of 
the entire tract.  If, as of the Closing Date, the actual tax bills for the year or years in 
question are not available and the amount of taxes to be prorated cannot be ascertained, 
then the most recent known rates, millages, and assessed valuations (which amounts shall 
relate to the same tax year) shall be used, and such proration shall be repeated when the 
final tax bill is available and either Buyer and Seller, as the case may be, shall promptly 
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pay to the other the net amount owing as a result of such redetermination. Notwithstanding 
any language to the contrary herein, any and all rollback taxes of any kind shall be paid by 
Seller. 

 
 (b) Other Closing costs shall be apportioned between the parties in accordance 
with the normal and customary practice of commercial real estate transactions in Salt Lake 
County, Utah. 

 
ARTICLE VIII 

RELEASE, ASSUMPTION AND INDEMNITY 
 
 Seller shall release, indemnify, save, hold harmless, and defend Buyer against any and all claims, 
suits, losses, liabilities, costs, expenses, or damages made against or incurred by Buyer relating to 
the condition (environmental or otherwise) of the Property prior to the Closing Date or any activity 
in connection with the Property that occurred prior to the Closing Date.   
 

ARTICLE IX 
LOSS OF THE PROPERTY PRIOR TO CLOSING 

 
9.1 Risk of Loss.  The risk of loss with respect to the Property shall be borne by Seller 

until the Closing occurs.  
 

9.2 Condemnation. If any portion of the Property becomes the subject of a condemnation 
proceeding(s), Seller shall promptly notify Buyer in writing of such proceedings, and Buyer shall 
have the option to (i) terminate this Agreement with written notice to Seller, in which event the 
Earnest Money Deposit shall be immediately returned to Buyer, or (ii) elect not to terminate this 
Agreement, in which event this Agreement shall remain in full force and effect. If Buyer does not 
make any election within fifteen (15) days after receipt of Seller’s written notification of such 
condemnation proceedings(s), then Buyer shall be deemed to have elected to not terminate this 
Agreement. If Buyer does not terminate the Agreement (or is deemed not to have terminated this 
Agreement), then at Closing (a) Seller shall pay to Buyer all condemnation awards or proceeds 
from any such proceedings or actions in lieu thereof received by Seller to the date of Closing, (b) 
Seller shall assign to Buyer all of Seller’s rights to defend such proceedings or actions in lieu 
thereof, and all of Seller’s rights to receive any additional condemnation awards or proceeds, and 
(c) Buyer shall take the Property subject to any such condemnation proceeding(s). As used herein, 
the phrase “becomes the subject of a condemnation proceeding(s)” shall mean any notice or 
knowledge by Seller of any formal or informal condemnation by any governmental authority 
against any portion of the Property. 
 

9.3 Casualty.  If the Property shall be damaged by any casualty of any kind prior to 
Closing, Seller shall promptly notify Buyer in writing of such damage, and Buyer shall have the 
option to (i) terminate this Agreement with written notice to Seller, in which event the Earnest 
Money Deposit shall be immediately returned to Buyer, or (ii) elect not to terminate this 
Agreement, in which event this Agreement shall remain in full force and effect. If Buyer does not 
make any election within fifteen (15) days after receipt of Seller’s written notification of such 
damage, then Buyer shall be deemed to have elected to not terminate this Agreement. If Buyer 
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does not terminate the Agreement (or is deemed not to have terminated this Agreement), then at 
Closing (a) Seller shall pay to Buyer all insurance awards or proceeds from any such damage or 
received by Seller to the date of Closing, (b) Seller shall assign to Buyer all of Seller’s rights to 
any additional awards or proceeds, and (c) Buyer shall take the Property subject to any such 
damage.  
 

ARTICLE X 
TAX PROTESTS 

 
 In connection with any assessment(s) for real property taxes that is received by Seller at 
any time between the Effective Date and Closing, but which is not due and payable until after 
Closing, Seller hereby agrees to immediately deliver a copy of such assessment(s) to Buyer. 
Further, Seller agrees to protest, using all reasonable means and to the fullest extent possible, any 
such assessment(s) to the extent and in the manner reasonably requested by Buyer. The costs of 
any such protests requested by Buyer shall be the responsibility of Buyer.  
 

ARTICLE XI 
MISCELLANEOUS 

 
 11.1 Entire Agreement.  This Agreement contains the entire agreement between the parties 
respecting the matters herein set forth and supersedes all prior agreements, which written or oral, 
between the parties respecting such matters.  Any amendments or modifications hereto in order to 
be effective shall be in writing and executed by the parties hereto. 
 
 11.2 Amendments.  This Agreement may be amended or modified only by mutual written 
agreement of the parties hereto. 
 
 11.3 Survival.  All warranties, representations, covenants, and agreements contained in this 
Agreement (including without limitation the release and indemnity described in Article VIII 
above) shall survive the execution and delivery of this Agreement and all documents delivered in 
connection with this Agreement and shall survive the Closing of the transactions contemplated 
by this Agreement and all performances in accordance with this Agreement. 
 
 11.4 Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors, heirs, administrators, and assigns; provided, 
however, that notwithstanding the foregoing, Seller’s interest under this Agreement may be 
assigned, encumbered, or otherwise transferred, whether voluntarily, involuntarily, by operation of 
law or otherwise. 
 
 11.5 Notices.  Any notice, demand, or document which any party is required or any party desires 
to give or deliver to or make upon any other party shall be in writing, and may be personally 
delivered or given or made by recognized overnight courier service or by United States registered 
or certified mail, return receipt requested, with postage prepaid, addressed as follows: 
 
To Seller:    Redevelopment Agency of the City of West Jordan 
    Attn: Chris Pengra 
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8000 S. Redwood Rd. 
West Jordan, UT 84088 

 
    
 

To Buyer:  Wagscap, LLC 
Attn: Jadon Wagner 
4697 S Cherry Street 
Murray Utah 84123 

 
      
 
  With a copy to: Smith Hartvigsen PLLC 
     Attn: Adam S. Long 
     257 East 200 South, Suite 500 
     Salt Lake City, UT 84111 
      
 
Any party may designate a different address for itself by notice similarly given.   Unless provided 
herein, any such notice, demand or document so given shall be effective upon delivery of the same 
to the proper address of the party or parties to whom the same is to be given. 
 
 11.6  Time of Essence.  Time is of the essence in the performance of each and every term, 
condition, and covenant of this Agreement. 
 
 11.7 Counterparts.  This Agreement may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same instrument. 
 
 11.8 Headings.  Any and all headings herein contained are for purposes of identification only 
and shall not be considered in construing this Agreement. 
 
 11.9 Attorneys’ Fees.  The prevailing party in any legal proceeding brought to enforce rights 
hereunder shall recover from the other party its reasonable attorney fees and costs.  As used herein 
in the term “prevailing party” means the party entitled to recover the costs in any suit, whether or 
not brought to judgment, and whether or not incurred before or after the filing of suit. 
 
 11.10 Waiver.  Except as herein expressly provided, no waiver by a party of any breach of this 
Agreement or any warranty or representation under this Agreement by another party shall be 
deemed to be a waiver of any other breach of any kind or nature (whether preceding or succeeding 
and whether or not of the same or similar nature) and no acceptance of payment or performance 
by a party after any such breach by another party shall be deemed to be a waiver of any further 
breach of this Agreement or of any representation or warranty by such other party whether or not 
the first party knows of such a breach at the time it accepts such payment or performance.  No 
failure on the part of a party to exercise any right it may have by the terms of this Agreement or 
by law upon the default of another party, and no delay in the exercise of any such right by the first 
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party at any time when such other party may be in default, shall operate as a waiver of any default, 
or as a modification in any respect of the provision of this Agreement. 
 
 11.11 Exhibits.  Any and all exhibits attached or to be attached hereto are hereby incorporated 
and made a part of this Agreement by reference. 
 
 11.12 Governing Law.  This Agreement shall be governed and construed in accordance with the 
laws of the State of Utah. 
 
 11.13 No Recording.  This Agreement shall not be recorded in the real property records. 
 
 11.14 Further Instruments.  Each party hereto shall from time to time execute and deliver such 
further documents or instruments as the other party, its counsel, or the Title Company may 
reasonably request to effectuate the intent of this Agreement, including without limitation 
documents necessary for compliance with the laws, ordinances, rules, and regulations of any 
applicable governmental authorities. 
 
 11.15 Confidentiality.  The Purchase Price and terms of this Agreement are intended by both 
parties to be confidential during the operative period of this Agreement.  Therefore, except as 
directed by a court, administrative authority or required by subpoena or by law, neither party shall 
disclose the Purchase Price or terms of this Agreement or any other non-public information related 
hereto; provided, however, Buyer may disclose any and all information related to this Agreement 
or the Property to any and all consultants, attorneys, employees, contractors, agents, 
representatives, lenders, and others to the extent necessary to evaluate, inspect, or review the 
Property and the purchase and sale transaction as described herein. 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as of the date 
and year first above written. 
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      “Seller” 
[name of Seller] 

 
 
      _____________________________ 
       
      Date Signed: 
 
 
      “Buyer” 

[name of buyer] 
 

  By: ____________________________ 
     
   
  Date Signed:  
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EXHIBIT A 
 

PROPERTY DESCRIPTION 
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PARTICIPATION AGREEMENT  
by and between the  

REDEVELOPMENT AGENCY OF THE CITY OF WEST JORDAN 
and  

WAGSCAP, LLC 
FOR THE WEST JORDAN COPPER HILLS MARKETPLACE  

COMMUNITY DEVELOPMENT PROJECT AREA 
 

The parties hereto, the Redevelopment Agency of the City of West Jordan, a political 
subdivision of the State of Utah (the “Agency”), and Wagscap, LLC, a Utah limited liability 
company (“Participant”, the Agency and the Participant may also be individually referred to as 
“Party” and collectively as “Parties”), as of the date this Agreement is executed by the last Party 
hereto (the “Effective Date”), hereby covenant and agree as follows: 

1. SUBJECT OF AGREEMENT 

1.1. Purpose of the Agreement 

The purpose of this Participation Agreement (the “Agreement”) is to carry out, in part, the Project 
Area Plan (the “Plan”) for the West Jordan Copper Hills Marketplace Community Development 
Project Area (the “Project Area”) by providing for the sale of real property to the Participant at 
less than fair market value to cause the Participant to develop and market multiple buildable lots 
for multiple automobile dealerships and compatible retail and commercial establishments in the 
Project Area, and develop and operate one or more automobile, recreational vehicle, and/or 
powersports dealerships and related facilities.  

1.2. Agreement in the Best Interests of the City and Residents 

This Agreement promotes economic development within the City of West Jordan (the “City”), 
and the health, safety and welfare of its residents, and in accord with public purposes. This 
Agreement is carried out pursuant to Utah Code Title 17C, the Limited Purpose Local Government 
Entities – Community Reinvestment Agency Act, as amended (the “Act”). 

1.3. The Project Area 

The Project Area is located within the boundaries of the City and the Agency. The exact boundaries 
of the Project Area are specifically and legally described in the Plan. 
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1.4. The Plan 

This Agreement complies with the provisions of the Plan, as adopted and ordained on January 13, 
2016 by the governing board of the Agency and by the city council of the City of West Jordan (the 
“Council”) in accordance with Section 17C-3-106 of the Act. 

1.5. Description of Project Site 

The project is expected to include several used automobile dealerships, a powerboat dealership, 
and compatible retail and commercial establishments (the “Project”). The Project will be located 
within the Project Area and shall consist of a parcel of approximately 19.81 acres (Salt Lake 
County Parcel No. 26024260030000) (the “Project Site”). The Project Site is shown in detail on 
the Project Site Map, attached hereto as Exhibit A, and described in the description, attached 
hereto as Exhibit B. The Project Site is currently owned by the Agency, but may be purchased, in 
whole or in part, by the Participant upon the satisfaction of certain conditions and according to the 
terms set forth in this Agreement. 

1.6. Parties to the Agreement 

1.6.1. The Agency 

The Agency is a public body, corporate and political, exercising governmental functions and 
powers, and organized and existing under the Act. The address of the Agency for purposes of this 
Agreement is: 

Redevelopment Agency of the City of West Jordan 
Attn: Chris Pengra 
8000 S. Redwood Rd. 
West Jordan, UT 84088 
 

With a copy to: 
Smith Hartvigsen PLLC 
257 East 200 South STE 500 
Salt Lake City, UT 84111 
Attn: Adam S. Long 

1.6.2. The Participant 

The Participant is Wagscap, LLC, a Utah limited liability company lawfully registered to do 
business in Utah. The Participant’s address for purposes of this Agreement is: 

Wagscap, LLC 
Attn: Jadon Wagner 
4697 S Cherry Street 
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Murray Utah 84123 
 

 
1.7. Prohibition against Certain Changes 

1.7.1. Transfers of Property  

The Participant represents and agrees that, during the term of this Agreement, the Participant shall 
not deed, sell, convey, lease, or otherwise alienate the Project Site (as defined above) or any portion 
thereof without the prior written approval of the Agency, and that the Agency may withhold its 
approval if such deed, sale, conveyance, assignment or alienation or lease would result, in the sole 
judgment of the Agency, in the economic development goals of the Agency not being met.  

Prior to, or at the closing of, a sale or transfer of the Project Site or any portion thereof, as approved 
by the Agency as set forth in this section, the Participant shall pay the Agency in accordance with 
Section 2.2, below.  

1.7.2. Assignment or Transfer of Agreement 

The Participant represents and agrees for itself and its successors and assigns that during the term 
of this Agreement the Participant will not assign or transfer or attempt to assign or transfer all or 
any part of this Agreement, or any rights herein or obligations hereunder, without the prior written 
consent of the Agency. The attempted or actual assignment or delegation of this Agreement 
without the prior written consent of the Agency is a material breach of this Agreement, and relieves 
the Agency of any obligation to the Participant under this Agreement. As a condition of the Agency 
approving an assignment of this Agreement by the Participant the Agency may, among other 
things, require the proposed assignee to execute an acknowledgement of its acceptance to perform 
all duties and obligations of the Participant under this Agreement.  

1.7.3. Transfer to Tax-Exempt Organization  

Notwithstanding anything in this Agreement to the contrary, any transfer, whether voluntary or 
involuntary, or any attempt by the Participant or its successor(s) in interest to transfer any of the 
real or personal property within the Project Site to a tax-exempt organization or otherwise to 
exempt any of the real or personal property within the Project Area from ad valorem property 
taxation without the prior written consent of the Agency shall be a material default of this 
Agreement and entitle the Agency, in addition to any remedy available to the Agency at law or 
equity, at its sole discretion, to immediately require payment from the Participant of all amounts 
received from the Agency and payment of an amount equal to all discounts from fair market value 
as to property sold by the Agency to the Participant under this Agreement.   
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1.7.4.  Continuing Obligations 

In the absence of a specific written agreement by the Agency, no assignment or transfer of this 
Agreement, in whole or in part, or approval of this Agreement by the Agency, relieves the 
Participant from any obligation under this Agreement. All of the terms, covenants, and conditions 
of this Agreement are and will remain binding upon the Participant and its successors and assigns. 

2. PROJECT SITE 

The Agency owns the Project Site of approximately 19.81 acres. The Project Site is located within 
the Project Area. In order to encourage development within the Project Area, the Agency agrees 
to sell the Anchor Lot (as defined below) to the Participant under the terms and conditions set forth 
below and may, at its sole discretion, sell the Dealership Lots and Remainder under the terms and 
conditions set forth below. All inspections and other due diligence relating to the sale of the Project 
Site or any portion thereof shall be the responsibility of the Participant. The Agency agrees to 
allow such access to the Project Site or any portion thereof as may be reasonably necessary for 
such due diligence to be completed by the Participant. The Agency makes no representations or 
warranties as to the fitness of the Project Site or any portion thereof, including current zoning, for 
development of the Project or any portion thereof, the condition of the Project site or any portion 
thereof, or the availability or likelihood of approvals and permits from the City or other entities 
that may be necessary for the development contemplated herein.  

2.1. Concept Plan of Project Site and Subdivision 

The plan for the Project Site involves multiple facilities to be developed over time. The Project 
Site is currently a single parcel, which may be subdivided by the Agency, provided that the 
Participant performs all required tasks and bears all costs relating to the subdivision process (the 
“Subdivision”). In the event the Project Site is subdivided in phases or re-subdivided, each such 
process is a Subdivision, provided, however, that the first Subdivision must establish the Anchor 
Lot (defined below). The lots created by the Subdivision are the “Lots.” The Participant shall cause 
the Subdivision to generally allow for the Project Site to be developed pursuant to the terms 
described in this Section 2.1 and depicted in the Project Concept Map attached hereto as Exhibit C. 

a) The Subdivision will provide for an anchor tenant on a Lot of approximately 7.2 
acres (the “Anchor Lot”) which shall be a Truck Ranch facility with an integrated Boat Ranch 
facility and a customization shop and retail sales center for truck-related products (the “Anchor”). 
The Anchor Lot shall be located at the northwest corner of the Project Site. 

b) The Subdivision will provide for approximately 9.7 additional acres of the Project 
Site to be auto dealerships, with Lots sized between 2 and 4 acres each (the “Dealership Lots”). 

c) The remaining portions of the Project Site will be for necessary streets and 
easements and retail and compatible commercial uses on Lots (together, the “Remainder”). 
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Compatible commercial uses include, without limitation, restaurants (including drive-through 
restaurants), automobile related retail stores or service, and powersport and recreational vehicle 
related retail stores or services. Uses not listed in this Section 2.1 may be approved by the Agency’s 
Executive Director, at the Executive Director’s sole discretion, upon written request by Participant 
and in accordance with Sections 2.2, 3.1 and 3.2 below. 

d) The Participant may not submit any applications for land use approvals related to 
the Project Site or any portion thereof without prior written consent of the Agency. 

2.2. Sale of Project Site 

In order to cause the construction and operation of the Anchor and other facilities on the Project 
Site, the Agency agrees to sell the Anchor Lot, and consider offers to sell the Dealership Lots, to 
the Participant (the “Purchase Option”) for the sum of seven dollars and fifty cents per square 
foot ($7.50/sf) (the “Dealership Discount Price”) and ten dollars and fifty cents per square foot 
($10.50/sf) for the Remainder or any portion thereof (the “Remainder Discount Price”) (together 
the Dealership Discount Price and Remainder Discount Price are the “Discount Prices”) subject 
to the following conditions that must be satisfied prior to the sale of the respective Lot to the 
Participant: 

a) Anchor Lot: 
1. The Participant must purchase and develop the Anchor Lot before, or at 

least contemporaneously with, any other Lot. 
2. The Participant shall purchase, and the Agency shall sell, the Anchor Lot 

with the closing of that transaction occurring within sixty (60) days 
following issuance of the building permit for the building as described in 
Section 3.1.1.  

3. The Participant must have obtained any necessary approval to operate the 
Anchor as a Truck Ranch dealership to be located on the Anchor Lot prior 
to the sale of the Anchor Lot to the Participant. 

4. The Agency Executive Director must provide written approval of a 
conceptual design plan for the Anchor submitted by the Participant to the 
Agency as described in Section 3.1, below. 

5. The Participant must have obtained a building permit from the City for 
vertical construction of the Anchor on the Anchor Lot, unless separately 
agreed to in writing by the Parties. 

b) Dealership Lots: 
1. The Participant must have obtained all applicable approvals for a used auto 

dealership to be located on a Dealership Lot prior to the purchase of the 
respective Dealership Lot. 
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2. The Agency’s Executive Director must provide written approval of a 
conceptual design plan for the facilities on the respective Dealership Lot 
submitted by the Participant to the Agency as described in Section 3.2, 
below. 

3. The Participant or future purchaser must have obtained a building permit 
from the City for vertical construction of the facility on the respective 
Dealership Lot. 

4. Unless otherwise agreed to in writing by the Agency, the dealership 
operated on the particular Dealership Lot must meet the following 
standards:  

i. The dealership shall not seek to market or sell salvage vehicles, 
branded title vehicles, or vehicles for which notice to a prospective 
purchaser would be required under Utah Code § 41-1a-1004 as a 
business strategy and transactions involving such vehicles shall not 
constitute a material portion of the dealership’s business.  

ii. The Dealership shall not seek to market, sell, or display non-
functional, or visibly damaged (excluding normal wear and tear such 
as minor scratches and dents) vehicles as a business strategy, and 
transactions involving such vehicles shall not constitute a material 
portion of the dealership’s business. 

iii. The majority of vehicles marketed, displayed, and sold by the 
Dealership must have a suggested sale price of $15,000 or greater. 

iv. Vehicles marketed, displayed, or sold by the Dealership with a 
suggested sale price of less than $15,000 shall constitute a minority 
portion of the Dealerships sales. Such vehicles should be primarily 
resulting from inventory acquired through customer trade-ins and 
not intentional wholesale purchases for retail inventory.  

 
c) All Lots: With respect to any Lot: 

1. the Participant or intended future purchaser must demonstrate, in the sole 
opinion of the Agency, that the Participant or other purchaser has sufficient 
capital on hand, or can obtain sufficient financing, to construct, equip, open 
and operate the planned facility as contemplated by this Agreement before 
purchase of the respective Lot; and 

2. the Agency Executive Director must approve, in writing, the proposed use 
and facility, as presented to the Agency in a conceptual design plan by the 
Participant (Sections 3.1 and 3.2, below), to be constructed and operated on 
the respective Lot; and  

3. the Participant must complete the installation of all improvements required 
by the Agency for the respective Lot; and 
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4. each purchase of a Lot must also include the purchase of property sufficient 
for the roads, easements, access routes, and utility infrastructure necessary 
for the development of that Lot; and  

5. each purchase of a Lot must be subject to a separate purchase and sale 
agreement between the Agency and Participant, substantially in the form 
attached hereto as Exhibit D.  The Agency Executive Director shall have 
authority to execute such agreements, subject to Participant’s compliance 
with the terms of this Agreement. 

d) All Lots, excluding the Anchor Lot: Prior to the sale of any Lot (other than the 
Anchor Lot), all Site Improvements (as defined below) must be installed as reasonably necessary 
for the development of the entire Project Site approximately as contemplated by this Agreement, 
and shown on Exhibit A.  “Site Improvements” means (i) all utility infrastructure identified on 
any approved site plan for the Project Site and on the subdivision plat(s) for the Subdivision(s) 
creating each Lot, including but not limited to water, sewer, electricity, gas, and 
telecommunications infrastructure, (ii) all roads and accessways, including curbs, gutters, and 
sidewalks as applicable, whether public or private, as shown on any site plan for the Project Site 
and on all Subdivision Plat(s) for the Project Site, and (iii) all easements and other property rights 
necessary for the installation, operation, and maintenance of the items listed under (i) and (ii) in 
this sentence. 

e) Expiration Date. If the sale of any Lot to the Participant is not completed by the 
earlier of (i) thirty-six (36) months from the date on which all Site Improvements for that Lot have 
been completed or (ii) forty-two (42) months following the approval of the Subdivision by the City 
for the particular Lot (the “Expiration Date”), then the Discount Prices for any Lot still owned by 
the Agency as of the Expiration Date shall be adjusted to the greater of: 

1. For the Anchor and Dealership Lots 
i. Eighty percent (80%) of the fair market value of the Lot as of the 

date of the purchase or transfer as determined by an appraiser of 
Agency’s choosing; and 

ii. Seven dollars and fifty cents per square foot ($7.50/sf); and 

2. For the Remainder: 
i.  the fair market value of the Lot as of the date of the purchase or 

transfer as determined by an appraiser of Agency’s choosing; and 
ii. Ten dollars and fifty cents per square foot ($10.50/sf). 

f) Sale of Individual Lots. The Agency may, in its reasonable discretion, sell 
individual Lots to Participant independent of each other Lot. 
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g) No Guarantee of Sale. The Agency is not required to sell any Lot to the Participant. 
In the event that Participant makes a bona fide offer pursuant to this Agreement which the Agency 
declines to complete, the Agency shall (i) reimburse the Participant for the actual and reasonable 
hard costs of installing infrastructure (“Infrastructure Costs”) benefitting the particular Lot 
which the Agency and Participant agreed upon, in advance and in writing, pursuant to Section 3.2 
of this Agreement and (ii) pay to the Participant a development fee of one dollar per square foot 
($1.00/sf) for the respective Lot, provided that the respective Lot has been developed to such a 
condition that all improvements benefitting the particular Lot as shown on the subdivision plat 
and, if applicable, the Site Plan have been (i) installed to the property line and, (ii) for 
improvements that require acceptance by the City, have been accepted by the City.  The 
Infrastructure Costs for a particular Lot, as contemplated by the preceding sentence, shall be 
calculated based on the following formula: 

 
𝐴𝑟𝑒𝑎	𝑜𝑓	𝑡ℎ𝑒	𝐿𝑜𝑡		

𝑇𝑜𝑡𝑎𝑙	𝑎𝑟𝑒𝑎	𝑜𝑓	𝑃𝑟𝑜𝑗𝑒𝑐𝑡	𝑆𝑖𝑡𝑒 	𝑥	𝐶𝑜𝑠𝑡	𝑜𝑓	𝑎𝑙𝑙	𝑆𝑖𝑡𝑒	𝐼𝑚𝑝𝑟𝑜𝑣𝑒𝑚𝑒𝑛𝑡𝑠 = 𝐼𝑛𝑓𝑟𝑎𝑠𝑡𝑟𝑢𝑐𝑡𝑢𝑟𝑒	𝐶𝑜𝑠𝑡𝑠	𝑡𝑜	𝑏𝑒	𝑟𝑒𝑖𝑚𝑏𝑢𝑟𝑠𝑒𝑑 

 
 
h) Right of First Refusal. The Agency may, in its sole discretion and for a period of 

five (5) years following the sale of any Lot to the Participant, regardless of subsequent sales, 
transfers, or conveyances of any kind from Participant to a third party, exercise a right of first 
refusal on the respective Lot. The Participant shall provide the Agency with the terms of each bona 
fide offer to purchase any Lot from the Participant (each an “Offer”). If the Agency matches the 
Offer, the Participant shall sell the respective Lot to the Agency. The Participant expressly 
authorizes the Agency to record a Notice of Interest or similar document against any Lot at or 
following the sale of the Lot to the Participant to facilitate the exercise of this right. In the event 
the Agency elects not to exercise a right of first refusal following an Offer, the Participant may 
only sell the respective Lot to the prospective buyer if the prospective buyer agrees in writing to 
be bound to the terms of this Section 2.2(g) for any remaining period. 

 
i) Agency Approval. The Agency hereby grants its Executive Director authority to 

review, approve, and execute documents related to: 
 

1. the purchase and sale of the Project Site or any portion thereof and/or Lots 
as anticipated by this Agreement on terms that do not materially differ from 
the applicable terms in this Agreement; and 

2. the proposed uses, in the Executive Director’s reasonable discretion, as 
presented by the Participant for the Remainder Lots and Dealership Lots; 
and 

3. other actions reasonably required to facilitate the terms of this Agreement, 
provided however, that the Agency Board must approve the repurchase of 
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the Project Site or any portion thereof, or the exercise of the Agency’s 
right(s) of first refusal under this Agreement. 

3. DEVELOPMENT AND OPERATION OF THE PROJECT SITE 

3.1. Development of the Anchor  

3.1.1. Development Standards 

The Participant will at all times be responsible for all development and operation of the Anchor 
pursuant to the Plan and this Agreement. The Participant shall construct and equip the Anchor and 
improve the Anchor Lot in compliance with the terms of this Agreement and the Project Concept 
Map attached as Exhibit C, and shall at its own expense construct upon the Anchor Lot buildings 
and structures reasonably required for the operation of the Anchor. The construction of the Anchor 
shall be to a level meeting or exceeding the standards of other such dealerships in the market area.  

Additionally, the construction shall include: 

• the installation of all public and private utilities necessary for operation of the 
Anchor not already otherwise provided; and 

• a building or buildings of no less than 5,000 interior square feet for showrooms, 
offices, related retail facilities, and other services; and 

• no less than 50,000 square feet of paved ground for display of vehicles; and 

3.1.2. Responsibility for Development Plans and Permits 

The Participant must responsibly prepare all plans and secure all permits for the development of 
the Anchor. All plans must be in accordance with all applicable federal, state and local laws and 
regulations, subject to any legally obtained concessions, special permits and/or variances. Before 
commencing construction of Anchor, the Participant must secure or cause to be secured all zoning 
or land-use approvals and permits required in order to proceed with the construction of the Anchor. 
Expenses for such applications, permits, and approvals shall be borne by the Participant. 

3.1.3. Construction and Continuous Operation 

The Participant agrees to construct and operate the Anchor on the Anchor Lot according to the 
terms of this Agreement. After construction of the Anchor, the Participant shall open and 
continuously operate on the Anchor Lot a full-service Truck Ranch facility including, among other 
things, facilities and equipment for used automobile and powersport vehicle sales, a full-service 
auto repair facility on the Anchor Lot, and a retail sales facility for related products. Any 
discontinuance of operation shall be a material breach of this Agreement and shall entitle the 
Agency to the remedies provided for herein. 
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3.1.4. Commencement of Operations 

Such operations as described in Section 3.1.3 shall begin no later than thirty (30) months following 
the Effective Date of this Agreement (the “Anchor Expiration Date”). For purposes of this 
section, the Anchor shall be deemed to be in operation on the date that motor vehicles are offered 
for sale to the public, the showroom is open to the public, and the service facilities are open for 
business.  

3.2. Development of other Lots 

The Participant shall develop all Lots.  Development of a Lot includes, but not limited to, final 
subdivision plat approval, site plan approval (if applicable), any necessary grading, installation of 
access roads and utility infrastructure as shown on the applicable subdivision plat and site plan, 
and building permit issuance for vertical construction on the Lot. Notwithstanding, the Participant 
may choose at its discretion to phase Subdivision of individual Lots in order to accommodate the 
specific lot sizes and shapes needed to attract quality dealerships and retail businesses.  Participant 
shall submit use and design plans to the Agency for review, which the Agency Executive Director 
may approve in the Executive Director’s sole discretion.  

3.3. Development Standards, Plans and Permits 

The Participant must responsibly prepare all plans and secure all permits for the development of 
the respective Lot. All plans must be in accordance with all applicable federal, state and local laws 
and regulations, subject to any legally obtained concessions, special permits and/or variances. 
Before commencing construction of Anchor, the Participant must secure or cause to be secured all 
zoning or land-use approvals and permits required in order to proceed with the construction of 
Anchor. Expenses for such permits and approvals shall be borne by the Participant. 

3.4. Operation of Dealerships 

The Participant agrees to construct and operate the Anchor on the Anchor Lot according to the 
terms of this Agreement for a continuous period of at least three (3) years from the commencement 
of operations as described in Section 3.1.4.  

4. OBLIGATIONS OF THE PARTIES 

4.1. Building Permits and Fees 

The Participant shall be responsible for obtaining all necessary permits and shall pay all building 
permit fees, impact fees and other fees required to construct the Anchor and other facilities. 

4.2. Design and Layout of Utility Infrastructure 

The Participant agrees to cooperate in good faith with the City and the owners of real property 
surrounding the Project Site to design utility infrastructure necessary to serve the Project Site in 
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such a way that the utility infrastructure can also conveniently serve adjacent and nearby 
properties.  

4.3. Access to Lots 

The Participant agrees to cooperate in good faith with the Agency to plan and construct the roads 
serving the Project Site allowing vehicular and pedestrian access to any portion of the Project Site 
that will still be owned by the Agency at the time the Participant wishes to purchase a Lot (each a 
“Retained Lot”). In no event will the Agency be obligated to transfer title to any Lot to Participant 
prior to obtaining access easements and related improvements to the Agency’s satisfaction to all 
Retained Lots. It is not the intention of the Parties for the Participant to dedicate land for public 
roads from the Project Site, although Participant agrees to dedicate public utility easements where 
necessary for service and maintenance of utility infrastructure. 

4.4. Payment of Sales and Use, Real Property, and Ad Valorem Taxes 

During the term of this Agreement, the Participant and any successors in interest agree to pay, or 
cause to be paid, all applicable sales and use taxes, all real property and other ad valorem taxes 
and assessments assessed against any portion of the Project Site owned by the Participant or 
improvements thereon or any other property, including personal property, located within the any 
portion of the Project Site owned by the Participant at the respective time. The Participant must 
remove, or must cause to be removed, any levy or attachment made on the Project Site or any 
portion thereof, or any Lot or any portion thereof, or must assure the satisfaction thereof within a 
reasonable time but in any event prior to a sale thereunder or default on any lease thereof.  

4.5. Declaration of Invalidity 

If a court of competent jurisdiction declares that the Agency cannot perform any of the acts 
contemplated by this Agreement, invalidates the Project Area, or takes any other action which 
prevents the Agency from performing under this Agreement, the Agency shall be released from 
such obligations hereunder. 

4.6. Nature of the Participant’s Obligations 

To qualify to purchase any Lot as set forth herein, the Participant shall fulfill all of the obligations 
in this Agreement.  

4.7. Responsibility of the Agency 

The Agency shall not have any obligation under this Agreement other than those specifically 
provided for herein. Nothing herein shall be construed as requiring the Agency to pre-approve or 
prejudge any matter, or as otherwise binding the Agency’s discretion or judgment on any issue 
prior to appropriate hearing (if required), review, or compliance with any other requirement. 
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4.8. Funding Responsibility 

The Parties understand and agree that funding for the purchase of any Lot and for the construction 
of Anchor any other facility and related infrastructure improvements comes entirely from the 
Participant’s internal capital or from financing obtained by the Participant. The Agency shall not 
be liable or responsible for providing, obtaining, or guaranteeing such financing.  

4.9. Hold Harmless Agreement 

The Participant agrees to defend and hold the Agency and its directors, officers, agents, employees, 
representatives, contractors, attorneys and consultants harmless for any and all claims, liability, 
and damages arising out of any work or activity on the Project Site by the Participant and its 
directors, officers, agents, employees, consultants and contractors. 

4.10. Hazardous, Toxic, and/or Contaminating Materials 

The Participant agrees to defend and hold the Agency its directors, officers, agents, employees, 
representatives, contractors, attorneys and consultants, harmless from any and all claims, liability, 
costs, fines, penalties, charges and/or claims of any kind whatsoever relating to the existence and 
removal of hazardous, toxic and/or contaminating materials on or from the Anchor, any other 
facility, and the Project Site, except where such claims, liability, costs, fines, penalties, charges 
and/or claims are due to the actions of the Agency or where such claims existed (regardless of 
whether asserted) prior to the effective date of this Agreement. 

4.11. Indemnification 

The Participant agrees to and shall indemnify and hold the Agency and its directors, officers, 
agents, employees, representatives, contractors, attorneys and consultants harmless from and 
against all liability, loss, damage, costs, or expenses (including reasonable attorney fees and court 
costs) arising from or as a result of the death of any person, or any accident, injury, loss, or damage 
whatsoever caused to any person or to the property of any person, directly or indirectly caused by 
any acts done or any errors or omissions of the Participant and its directors, officers, agents, 
employees, consultants and contractors on the Anchor or any other facility constructed on the 
Project Site, or the Project Site except for willful misconduct or negligent acts or omissions of the 
Agency or its directors, officers, agents, employees and consultants. Likewise, the Agency agrees 
and shall indemnify and hold the Participant and its directors, officers, agents, employees, 
consultants and contractors harmless from and against all liability, loss, damage, costs, or expenses 
(including reasonable attorney fees and court costs) arising from or as a result of the death of any 
person, or any accident, injury, loss, or damage whatsoever caused to any person or to the property 
of any person, directly or indirectly caused by any acts done thereon or any errors or omissions of 
the Agency and its directors, officers, agents, employees and consultants except for willful 
misconduct or negligent acts or omissions of the Participant or its directors, officers, agents, 
employees, consultants and contractors. 
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4.12. Discrimination 

The Participant agrees for itself and its successors and assigns that it will not unlawfully 
discriminate against any employee or applicant for employment, or any contractor or any bidder 
on any contract. 

4.13. Local, State, and Federal Laws 

The Participant shall construct and operate Anchor in conformity with all applicable laws; 
provided, however, that nothing herein shall limit the right of the Participant to properly challenge 
any such law or the applicability of such law. 

4.14. City and Other Governmental Agency Permits 

The Participant shall, at its own expense, secure or cause to be secured, any and all permits which 
may be required by the City or any other governmental agency affected by the development or 
operation of the Anchor and any other facility.  

4.15. Rights of Access 

Representatives of the Agency shall have the right of reasonable access to the Project Site and any 
and all improvements thereon, including the Anchor and any other facilities, for purposes of 
inspection, with reasonable and prior notice to and consent from the Participant, which consent 
shall not be unreasonably withheld, and without charges or fees, during normal business hours or 
as otherwise agreed to in writing by Participant. Such representatives of the Agency and other 
visitors to the Project Site shall observe any reasonable rules adopted by the Participant for 
purposes of maintaining safety and security, including requirements that such representatives or 
visitors be escorted by the general manager or other designated agent of the Participant at all times.  

5. EXCLUSIVE MARKETING PERIOD 

For a period of sixty (60) months from the Effective Date of this Agreement, the Participant will 
have the exclusive right to develop, market, and sell the Project Site and/or any Lots (the 
“Marketing Rights”). Notwithstanding the foregoing, in the event the Participant makes a bona 
fide request or offer to purchase a Lot or portion of the Project Site pursuant to this Agreement 
and the Agency declines to sell a Lot or a portion of the Project Site to the Participant, the 
Marketing Rights as to that specific portion of the Project Site will expire effective as of the date 
the Agency provides the Participant with written notice of its election not to sell the respective Lot 
or portion of the Project Site and payment has been received by the Participant in accordance to 
Section 2.2(f), above.  

Deleted: and Facility B 
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6. EFFECT AND DURATION OF COVENANTS; TERM OF AGREEMENT 

The covenants, including but not limited to conformance with federal, local, and state laws, 
established in this Agreement shall, without regard to technical classification and designation, be 
binding on the Parties and any successors in interest for the benefit of each of the respective Parties, 
their successors and assigns during the term of this Agreement, which shall terminate upon the 
date that is ten years after the date on which the Participant purchased the Anchor Lot. 

7. DEFAULTS, REMEDIES AND TERMINATION 

7.1. Default 

If either the Agency or the Participant fails to perform or delays performance of any material term 
or provision of this Agreement, such conduct constitutes a default of this Agreement (“Default”). 
The Party in default must immediately commence to cure, correct or remedy such failure or delay 
and shall complete such cure, correction or remedy within the periods provided in Section 7.3 
hereof. 

7.2. Notice 

If a Default under this Agreement occurs, the non-defaulting Party shall give written notice (a 
“Default Notice”) of the Default to the defaulting Party, specifying the nature of the Default. 
Failure or delay in giving such notice shall not constitute a waiver of any Default, nor shall it 
change the time of Default, nor shall it operate as a waiver of any rights or remedies of the non-
defaulting Party; but the non-defaulting Party shall have no right to exercise any remedy hereunder 
without delivering the Default Notice as provided herein. Delays by either Party in asserting any 
of its rights and remedies shall not deprive the other Party of its right to institute and maintain any 
actions or proceedings which it may deem necessary to protect, assert, or enforce any such rights 
or remedies. 

7.3. Cure Period 

The non-defaulting Party shall have no right to exercise a right or remedy hereunder unless the 
subject Default continues uncured for a period of thirty (30) days after delivery of the Default 
Notice in writing with respect thereto, or, where the default is of a nature which cannot be cured 
within such thirty (30) day period, the defaulting Party fails to commence such cure within thirty 
(30) days and to diligently proceed to complete the same. A Default which can be cured by the 
payment of money is understood and agreed to be among the types of defaults which can be cured 
within thirty (30) days. If the Default is not cured, or commenced to be cured if such default is of 
a nature which cannot be cured within thirty (30) days, by such Party within thirty (30) days of 
delivery of the Default Notice, such failure to cure shall be an Event of Default, and the non-
defaulting Party, at its option, may institute an action for specific performances of the terms of this 
Agreement or pursue such other rights and remedies as it may have. 
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7.4. Rights and Remedies 

Upon the occurrence of a Default (following the expiration of the applicable cure period provided 
herein or by law), the non-defaulting Party shall have all rights and remedies against the defaulting 
Party as may be available at law or in equity to cure, correct or remedy any Default, to terminate 
this Agreement, to obtain specific performance, to recover damages for any default, or to obtain 
any other remedy consistent with the purposes of this Agreement. Such rights and remedies are 
cumulative, and the exercise of one or more of such rights or remedies shall not preclude the 
exercise, at the same or different times, of any other rights or remedies for the same Default or any 
other Default by the defaulting Party. 

7.5. Legal Actions 

7.5.1. Venue 

All legal actions between the Parties, arising under this Agreement, shall be conducted exclusively 
in the Third District Court for the State of Utah located in Salt Lake City, Utah, unless they involve 
a case with federal jurisdiction, in which case they shall be conducted exclusively in the Federal 
District Court for the District of Utah. 

7.5.2. Services of Process 

Service of process on the Agency shall be made by personal service upon the Chairman or 
Executive Director of the Agency or in such other manner as may be provided by law. 

Service of process on the Participant shall be by personal service upon its registered agent, or in 
such other manner as may be provided by law, whether made within or without the State of Utah. 

7.5.3. Applicable Law 

The laws of the State of Utah shall govern the interpretation and enforcement of this Agreement. 

8. REPURCHASE OF PROPERTY BY AGENCY 

8.1. Acknowledgement by Participant 

The Participant acknowledges and agrees that the development of the Anchor and the Project Site 
would not be possible but for the Agency’s sale to the Participant of the real property that 
constitutes the Dealership Lots, including the Anchor Lot. The Participant further acknowledges 
that the provisions in this Article 8 are of significant concern to the Agency and of material 
importance to the Agency and its decision to offer the Dealership Lots to the Participant. 
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8.2.  Repurchase of the Anchor Lot by Agency 

The Participant recognizes that the Dealership Lots, including the Anchor Lot, are being sold to it 
by the Agency at a substantial discount from Dealership Lots’ fair market value to encourage and 
incentivize Participant to construct and develop the Anchor and other facilities on the Dealership 
Lots. In the event that Participant purchases the Anchor Lot and then fails to construct, equip, open 
and continuously operate the Anchor as of the date that is two (2) years from the date of the sale 
of the Anchor Lot to the Participant (the “Anchor Lot Repurchase Option Date”), the Agency 
shall have the option to purchase Anchor Lot from the Participant, or its successors or assigns, at 
the Anchor Lot Repurchase Price, as defined below (the “Anchor Lot Repurchase Option”). The 
Agency may exercise the Anchor Lot Repurchase Option within one year of the Anchor Lot 
Repurchase Option Date.  

8.2.1. Notice 

If the Agency decides to exercise the Anchor Lot Repurchase Option, the Agency shall provide 
the Participant with written notice of its intent to do so. Notice given by the Agency of its intent 
to exercise the Anchor Lot Repurchase Option shall not obligate the Agency to repurchase the 
Anchor Lot. The Participant shall take all actions reasonably necessary in consummating the 
purchase of the Anchor Lot by the Agency pursuant to this Article 8. 

8.2.2. Determination of Anchor Lot Repurchase Price 

The repurchase price of Anchor Lot (the “Anchor Lot Repurchase Price”) for purposes of this 
Article 8 shall be the amount paid for Anchor Lot by the Participant as described in Section 2.1., 
plus verifiable hard costs incurred by Participant in the construction of improvements to the 
Anchor Lot. The Anchor Lot Repurchase Price shall not be affected by any personal property 
remaining upon the Anchor Lot. 

8.2.3. Operation of the Anchor 

For purposes of this Article 8, the Anchor shall be deemed in operation on the Anchor Lot 
Repurchase Option Date if the criteria set forth in Sections 3.3 and 3.4 of this Agreement are met, 
except that temporary cessation of operations for purposes of repairs, maintenance, or upgrades to 
the Anchor shall not prevent Anchor from being deemed in operation so long as regular operations 
are resumed within thirty (30) days of the Anchor Lot Repurchase Option date.  

9. GENERAL PROVISIONS 

9.1. Notices, Demands, and Communications between the Parties 

Notices, demands and required communications, between the Agency and the Participant shall be 
in writing and sufficiently given if personally delivered or if dispatched by registered or certified 
mail, postage prepaid, return-receipt requested, to the principal offices of the Agency and the 
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Participant, as designated in Sections 1.6.1 and 1.6.2 hereof. Such written notices, demands, and 
required communications may be sent in the same manner to such other addresses as either Party 
may from time to time designate by formal notice hereunder. Delivery of notice shall be complete 
upon mailing or making physical delivery of the writing containing the notice. Severability 

In the event that any condition, covenant or other provision herein contained is held to be invalid 
or void by a court of competent jurisdiction, the same shall be deemed severable from the 
remainder of this Agreement and shall in no way affect any other covenant or condition herein 
contained unless such severance shall have a material effect on the terms of this Agreement. If 
such condition, covenant or other provision shall be deemed invalid due to its scope, all other 
provisions shall be deemed valid to the extent of the scope or breadth permitted by law. 

9.2. Nonliability of Agency Officials and Employees 

No director, officer, agent, employee, representative, contractor, attorney or consultant of the 
Agency shall be personally liable to the Participant, or any successor in interest, in the event of 
any default or breach by the Agency or for any amount which may become due to the Participant 
or to its successor, or on any obligations under the terms of this Agreement. 

9.3. Indemnification 

The Participant shall indemnify the Agency against any liability to a third party resulting from this 
Agreement.  

9.4. Enforced Delay; Extension of Time and Performance 

In addition to the specific provisions of this Agreement, performance by either Party hereunder 
shall not be deemed to be in default where delays or defaults are due to war; insurrection; strikes; 
lock-outs; riots; floods; earthquakes; fires; casualties; acts of God; acts of a public enemy; terrorist 
activity; epidemics; quarantine restrictions; freight embargoes; lack of transportation; 
governmental restrictions or priority; litigation; unusually severe weather; acts of the other Party; 
or any other causes beyond the control or without the fault of the Party claiming an extension of 
time to perform. An extension of time for any such cause shall be for the period of the enforced 
delay and shall commence to run from the time of the commencement of the cause, if notice by 
the Party claiming such extension is sent, whether on the part of the Agency’s Executive Director 
or its governing board or on the part of the Participant, to the other Party within thirty (30) days of 
actual knowledge of the commencement of the cause. Time of performance under this Agreement 
may also be extended in writing by the Agency and the Participant by mutual agreement.  

9.5. Approvals 

Whenever the consent or approval is required of any Party hereunder, except as otherwise herein 
specifically provided, such consent or approval shall not be unreasonably withheld or delayed. 
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9.6. Time of the Essence 

Time is of the essence in the performance of this Agreement. 

9.7. Interpretation 

The Parties hereto agree that they intend by this Agreement to create only the contractual 
relationship established herein, and that no provision hereof, or act of either Party hereunder, shall 
be construed as creating the relationship of principal and agent, or a partnership, or a joint venture 
or enterprise between the Parties hereto. 

9.8. No Third-Party Beneficiaries 

It is understood and agreed that this Agreement shall not create for either Party any independent 
duties, liabilities, agreements, or rights to or with any third party, nor does this Agreement 
contemplate or intend that any benefits hereunder accrue to any third party. 

9.9. Incorporation of Exhibits 

All exhibits attached hereto are incorporated into this Agreement as if fully set forth herein. 

9.10. City Land Use Authority 

Participant acknowledges that nothing in this Agreement shall be deemed to supersede, waive, or 
replace the City’s authority over land use, zoning, and permitting within the City. 

9.11. Restriction Against Parcel Splitting 

During the Term, Participant shall not, without the prior written approval of the Agency subdivide 
the Site or consolidate the Site with other real property in such a way that any portion thereof 
would extend outside of the boundaries of the Project Area. Participant understands and 
acknowledges that these requirements are intended to avoid the creation by the Salt Lake County 
Assessor of tax identification parcels that extend beyond the boundaries of the Project Area.   

9.12. Deannexation 

Participant agrees that it will not vote or petition to remove, deannex, disconnect, or disincorporate 
the Project Area or any portion thereof from the City during the Term of this Agreement.  In the 
event that the Site or a portion thereof is disconnected, deannexed, disincorporated, or otherwise 
removed from the municipal boundaries of the City, the Agency’s obligations under this 
Agreement shall immediately cease. Further, Participant shall not seek to nor support any 
legislation that would restrict or eliminate the City’s land use authority over any portion of the 
Project Area.  
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9.13. Limits on Liability 

In no event shall one Party be liable to the other(s) for consequential, special, incidental, indirect, 
exemplary, or punitive damages of any kind (including, but not limited to, loss of profits, loss of 
reputation, or loss of current or prospective business advantage, even where such losses are 
characterized as direct damages) arising out of or in any way related to the relationship or dealings 
between Participant and the Agency, regardless of whether the claim under which damages are 
sought is based upon contract, tort, negligence (of any kind), willful misconduct, strict liability or 
otherwise, and regardless of whether the parties have been advised of the possibility of such 
damages at the time of contracting or otherwise.   

9.14. Non-waiver of Governmental Immunity  

Nothing in this Agreement shall be construed as a waiver of any immunity, protection, or rights 
granted to the Agency under the Governmental Immunity Act of Utah, Utah Code § 63G-7-101, 
et seq. 

9.15. Authority 

Each Party hereby represents and warrants to the other that the following statements are true, 
complete, and not misleading as regards to the representing and warranting party: (a) such Party 
has full authority to enter into this Agreement and to perform all of its obligations hereunder; (b) 
those executing this Agreement on behalf of each Party do so with the full authority of the Party 
each represents; (c) this Agreement constitutes a legal, valid, and binding obligation of each Party, 
enforceable in accordance with its terms, subject to: (i) the effect of applicable bankruptcy, 
insolvency, reorganization, moratorium and other similar laws affecting the rights of creditors 
generally; and (ii) the effect of the exercise of judicial discretion in accordance with general 
principles of equity.  

 
9.16. Mediation 

In the event a dispute arises between the parties with respect to the terms of this Agreement or the 
performance of any contractual obligation by one or both of the Parties, the Parties agree to submit 
the matter to formal and confidential non-binding mediation before any judicial action may be 
initiated, unless an immediate court order is needed or a statute of limitations period will run before 
mediation can be reasonably completed. A mediator will be selected by mutual agreement of the 
Parties. The parties must mediate in good faith to resolve the dispute in a timely manner. Each 
Party will be responsible for its own costs and one-half of the cost of the mediator.  The place of 
mediation shall be Salt Lake County, Utah.   
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9.17. Headings 

Article and Section titles, headings or captions are inserted only as a matter of convenience and 
for reference and in no way define, limit, extend, or describe the scope of this Agreement or the 
intent of any provision hereof.   

9.18. Contra Proferentum 

This is an arm’s-length Agreement. The Parties have read this Agreement and have executed it 
voluntarily after having been apprised of all relevant information and the risks involved and having 
had the opportunity to obtain legal counsel of their choice. Consequently, no provision of this 
Agreement shall be strictly construed against either Party.  

9.19. Further Assurances 

The Parties shall cooperate, take such additional actions, sign such additional documentation, and 
provide such additional information as reasonably necessary to accomplish the objectives set forth 
in this Agreement. 

10. DUPLICATION, INTEGRATION, WAIVERS, AND AMENDMENTS 

10.1. Duplicate Originals 

This Agreement may be executed in duplicate originals, each of which shall be deemed an original.  

10.2. Integration 

This Agreement (including its exhibits) constitutes the entire understanding and agreement of the 
Parties. When executed by the Parties, this Agreement integrates all of the terms and conditions 
mentioned herein or incidental hereto, and supersedes all negotiations or previous agreements 
between the Parties with respect to all or any part of the Project Site. 

10.3. Waivers and Amendments 

All waivers of the provisions of this Agreement must be in writing. This Agreement and any 
provisions hereof may be amended only by mutual written agreement between The Participant and 
the Agency. 
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REDEVELOPMENT AGENCY OF THE 
CITY OF WEST JORDAN 

   
 
 

      By:______________________________ 
        Kayleen Whitelock, Chairperson 

Attest: 
 
By:___________________________________ 
   Cindy M. Quick, Secretary 
 
 
 
       WAGSCAP, LLC  
        
 
 
       By: ______________________________ 
       Name: Jadon Wagner 
       Title: Manager 
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Project Site Map 
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Exhibit B 

To Wagscap Participation Agreement 

Project Site Legal Description 

 

Parcel 26024260030000 

Beginning at a point on a found right –of-way monument located on the southerly right-of-way 
line of 9000 South Street, said point being 888.64 feet North 89°39'12" West along the section 
line, and 2769.23 feet South 00°20'48" West, from the Northeast Corner of Section 2, Township 3 
South, Range 2 West, Salt Lake Base & Meridian; and running thence North 87°22'04" East, along 
said 9000 South Street right-of-way line, 458.89 feet; thence South 279.39 feet; thence East, 
386.40 feet to a point on the westerly right-of-way line of 5600 West Street; thence South 
06°53'52" East, 222.86 feet; thence South 02°40'37", 97.64 feet; thence South 89°47'03" East, 9.27 
feet, more or less, to the West line of the West Jordan Marketplace Phase 1 Subdivision, as 
recorded on April 3, 2002, as Entry No. 8193771, in Book 2002P, on Page 81; thence along said 
subdivision the following two (2) courses: South 00°03'22" West, Parallel to and 17.00 feet from 
the Section line, 405.23 feet, to a point on a non-tangent 410.00 foot Radius curve to the Right; 
thence 81.10 feet along said curve through a Central Angle of 11°20'02" (Chord bears South 
05°36'52" East 80.97 feet), to the southwest corner of said subdivision; thence leaving said 
subdivision, North 89°46'29" West, 1051.23 feet, to a point on easterly right-of-way line of the 
Mountain View Corridor; said point also being on a non-tangent 1730.00 foot radius curve to the 
left; and running along said easterly right-of-way line the following four (4) courses: thence 472.54 
feet along the arc of said curve through a central angle of 15°39'00" (chord bears: North 18°22'50" 
East, 471.07 feet); thence North 79°26'40" West, 20.00 feet to a point on a non-tangent 1710.00 
foot radius curve to the left; thence 312.21 feet along the arc of said curve through a central angle 
of 10°27'40" (chord bears: North 05°19'30" East, 311.78 feet); thence North 00°05'41" East, 
297.67 feet to the point of beginning.  

Contains: 863117 Sq. Ft. Or 19.81 Acres more or less 
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Project Concept Map 
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AGREEMENT 
FOR SALE AND PURCHASE 

OF REAL PROPERTY 
 
This Agreement for Sale and Purchase of Real Estate (the “Agreement”) is entered into as of the 
_____ day of _______________, 20__ (the “Effective Date”), by and between 
__________________ (“Seller”) and ______________________, a Utah ___________________, 
and its successors or assigns hereunder (“Buyer”). 
 

RECITALS 
 
 A. Seller owns approximately __________ acres of real property, County APN 
number ___________, located in Salt Lake County, State of Utah, as more fully described on 
Exhibit “A” attached hereto (the “Real Property”). 
 
 B. Buyer desires to purchase the Real Property, together with  (i) all easements, rights 
of way, benefits, privileges, rights, and appurtenances running with, related to, or pertaining 
thereto, (ii) all improvements of any kind located on, and all of Seller’s right, title and interest in 
any land lying in any street, road or avenue in front of or adjoining, such Real Property, (iii) any 
and all entitlements, approvals, consents, goodwill, zoning rights, use rights, and other intangible 
assets and/or rights of any kind whatsoever related or appurtenant to such Real Property 
(collectively, the “Property”). 
 

TERMS AND CONDITIONS 
 
In consideration of the amounts to be paid and the mutual promises contained herein, Buyer 

and Seller agree as follows: 
 

ARTICLE I 
AGREEMENT TO PURCHASE AND SELL; PURCHASE PRICE 

 
1.1 Purchase and Sale.  In accordance with the terms and conditions set forth in this Agreement, 
and subject to the conditions precedent set forth in Section 1.4 below (or in any other provision of 
this Agreement), Seller agrees to convey to Buyer, and Buyer agrees to purchase and take from 
Seller, fee simple title in and to the Property.   
 
 1.2 Purchase Price.  The purchase price for the Property (the “Purchase Price”) is 
_____________________________________ ($__________). 
 
 1.3 Payment of Purchase Price.  Buyer shall pay the Purchase Price to Seller in cash, by 
cashier’s check, or other immediately available funds on the Closing Date, as adjusted for 
prorations on the Closing Date as provided herein as follows: 
 

(a)  Upon execution of this Agreement by Buyer, Buyer shall pay an earnest 
money deposit of _____________________ ($_____________) (the “Earnest Money 
Deposit”), delivered to _____________ Title Company located at 
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___________________________________________(the “Title Company”) to be held in 
its trust account and credited toward the Purchase Price on the Closing Date.   If the 
purchase and sale transaction described in this Agreement is not consummated (i) for any 
reason (or no reason at all) prior to the expiration of the Due Diligence Period, (ii) in 
connection with any other express termination right granted to Buyer hereunder, or (iii) 
due to any Seller default hereunder; then Buyer shall receive a full refund of the Earnest 
Money Deposit (plus any interest accrued thereon). In all other events in which the 
purchase and sale transaction described in this Agreement is not consummated, Seller 
shall be entitled to keep the Earnest Money Deposit as its sole and exclusive remedy 
against Buyer. Both Buyer and Seller hereby agree that Seller’s actual damages would be 
very difficult or impossible to determine and both agree that the Earnest Money Deposit 
is a reasonable estimate thereof.  

 
(b)  Buyer shall pay the balance of the Purchase Price in cash, by cashier’s check, 

or other immediately available funds on the Closing Date, as adjusted for prorations on 
the Closing Date as provided herein.  

 
1.4 Conditions Precedent to Purchase.  The purchase of the Property by Buyer, and 

Buyer’s obligations to close and consummate the purchase and sale transaction described herein, 
is expressly contingent on, conditioned on, and subject to the satisfaction, at Buyer’s sole 
discretion, of all of the conditions listed below.  In the event any one of the following items or 
issues has not been satisfied by the Closing Date (defined below), Buyer shall have the option (at 
Buyer’s sole discretion) of terminating this Agreement and receiving a refund of the Earnest 
Money Deposit (with any interest accrued thereon) or may defer Closing for up to sixty (60) 
additional days. 

 
 (a)  Buyer has obtained all federal, state, and local governmental approvals 
(“Governmental Approvals”) acceptable to Buyer, at Buyer’s sole discretion, for Buyer’s 
intended or contemplated uses of the Property. 
 
 (b)  Upon completion of Buyer’s inspection as set forth in Section 5.1, Buyer has 
determined that the Property is suitable for Buyer’s intended or contemplated uses of the 
Property as determined at Buyer’s sole discretion. 
 
 (c) Completion and acceptance of all other feasibility studies, reports, tests, 
inspections, evaluations, and surveys that verify, in Buyer’s sole discretion, the Property is 
suitable, desirable and feasible for Buyer’s improvements and contemplated use of the 
Property.   
 
 (d)  Buyer’s receipt before the Closing occurs of the Title Policy (defined below), 
or of the Title Company’s irrevocable promise and commitment to issue the Title Policy. 
 
 (e)  The full and complete satisfaction of all other terms, conditions and obligations 
of Seller under this Agreement. 
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ARTICLE II 
TITLE INSURANCE 

 
 2.1 Commitment of Title Insurance. 
 

 (a)   Commitment. Buyer is in possession of, or will obtain, a commitment for 
extended owner’s title insurance (based on a _______ policy form) covering the Property 
(the “Commitment”), issued by the Title Company.  The commitment shall be updated by 
the Title Company to a date on or after the date of this Agreement.  

 
  (b)  Objections to Title.  Buyer shall have forty-five (45) days following full 

execution of this Agreement and receipt of the updated Commitment to provide any written 
objections to any matter or issue set forth or disclosed in the Commitment or Schedule B 
thereof, which objections may include matters and issues shown on any survey of the 
Property (collectively, the “Title/Survey Objections”). If Buyer does not timely deliver 
written notice of its Title/Survey Objections to Seller, Buyer shall be deemed to have 
approved of all matters set forth in the Commitment and on any survey.  If Title/Survey 
Objections are timely made, Seller shall determine, at its sole discretion, as to each 
Title/Survey Objection, whether Seller is willing or able to eliminate (or obtain affirmative 
coverage in the Title Policy) over each of the Title/Survey Objections. At least five (5) 
business days prior to the end of the Due Diligence Period (defined below), Seller shall 
notify Buyer in writing as to those Title/Survey Objections that Seller will cause to be 
cured, eliminated, or insured over at Closing.  Notwithstanding the foregoing, Seller shall 
be obligated to eliminate any deeds of trust, mortgages, judgment liens, mechanics’ liens, 
materialmen’s liens and other liens (the “Liens”) recorded against the Property to the extent 
caused by, or arising as a result of, any actions or inactions by, on behalf of, or under the 
direction of, Seller. If (a) Seller’s written notice indicates that Seller is unable or unwilling 
to eliminate or provide affirmative coverage over any Title/Survey Objections (other than 
the Liens), upon terms acceptable to Buyer at Buyer’s sole discretion, or (b) Seller does 
not timely deliver the written notice as required hereunder, then in either event Buyer may 
(i) waive the Title/Survey Objections that Seller was unwilling or unable to cure and 
otherwise purchase the Property subject to the other terms and conditions of this 
Agreement, or (ii) terminate this Agreement by either giving written notice to Seller at any 
time before the Closing occurs, whereupon the  Earnest Money Deposit, and any interest 
accrued thereon, shall be immediately returned to Buyer, and except as otherwise provided 
herein, neither Buyer nor Seller shall have any further right, liability, duty or obligation 
under this Agreement, except for agreements or covenants that specifically survive 
termination. Matters to which Buyer does not object shall be deemed to be “Permitted 
Exceptions” and shall not be considered objections to any matter contained in the 
Commitment. 

 
 (c) Delivery of Title Insurance.  Except as otherwise stated in Section 2.1 (b), Seller shall 

obtain and deliver to Buyer within ten (10) days after the Closing Date an ALTA Extended 
Owner’s Policy of title insurance in the amount of the Purchase Price (in a form satisfactory 
to Buyer), which title policy shall (i) be effective as of the Closing Date, (ii) contain no 
exceptions other than the Permitted Exceptions, and (iii) include any and all endorsements 
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requested by Buyer (collectively, the “Title Policy”).  Buyer shall pay for the cost of the 
above stated Title Policy and any requested endorsements.  

 
ARTICLE III 

REPRESENTATIONS AND WARRANTIES 
 
 3.1 Representations and Warranties of Seller.  Seller makes the following representations and 
warranties to Buyer, as of the date of this Agreement and as of the Closing Date, each of which 
representations and warranties shall extend beyond and survive the Closing Date and delivery of 
the deed for the Property from Seller to Buyer: 
 

 (a) Seller has and on the Closing Date will have good and marketable fee simple 
title to the Property, free and clear of all encumbrances, liens, claims, or reservations, 
except as specifically approved by Buyer under this Agreement. 

 
 (b) Seller has the right, power and authority to execute, deliver, and perform 
this Agreement and the execution, delivery, and performance of this Agreement have been 
duly authorized by all necessary corporate (or other) actions on the part of Seller. Upon 
execution and delivery this Agreement, this Agreement shall constitute valid and binding 
obligations of Seller enforceable against Seller in accordance with its terms. 
 
 (c) Seller is unaware of and has not received notice any judgment, suit, claim, 
action, arbitration, legal, administrative, eminent domain action, or other proceeding or 
governmental investigation, pending or threatened, with respect to the Property and no 
activities or events have occurred on or in connection with the Property that could give rise 
to any such claims or proceedings. 
 
 (d) Seller has no undisclosed knowledge of any fact or condition that would 
materially impair the fair market value of the Property, would materially increase the cost 
of operating the Property, or would be inconsistent with the terms of this Agreement. 
 
 (e) Seller has not received any notices, demands, or deficiency statements from 
any mortgagee of the Property or from any state, municipal, or county government or 
agency or any insurer relating to the Property and which have not been cured or remedied 
except property valuation and tax notices issued by the county which are not yet due and 
payable. 

 
 (f) Except as otherwise expressly disclosed in the Commitment, the Property 
is not subject to any proposed special assessment or to any existing special assessment lien 
arising as a result of any works or improvements completed, installed, or contemplated at 
or before the Closing Date. 

 
 (g) No contracts, leases, licenses, commitments, or undertakings of which 
Seller is a party exist relating to the Property. 
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 (h) Seller has paid and shall pay all liens, charges, taxes, and assessments for 
the Property arising prior to the Closing Date. 

 
 (i) No person, broker or entity, whether or not affiliated with either party is 
entitled to a commission, finder’s fee, or other compensation arising from this Agreement, 
as regarding Seller.  Seller shall indemnify, defend, and hold Buyer harmless from and 
against any and all claims, loss, or damage relating to or arising out of any claim for 
compensation by any broker, person, or entity claiming by or through Seller. 
 
 (j) The Property is in compliance with all applicable laws, statutes, ordinances, 
regulations. and zoning codes. 
 
 (k) During the period from the Effective Date until the Closing Date, Seller 
shall maintain the Property and all improvements and personal property thereon (or related 
thereto) in a good and clean condition, and to the extent in Seller’s control, shall preserve 
in all respects all value in the Property. 
 
 (l) All Inspection Materials (defined below), and any and all updates thereto 
received by Seller during the operative period of this Agreement, have been delivered in 
full to Buyer.  
 
 (m) Neither Seller nor any of its affiliates has made any assignment for the 
benefit of creditors, filed any petition in bankruptcy, been adjudicated insolvent or 
bankrupt, petitioned or applied to any tribunal for any receiver, conservator or trustee of it 
or any of its property or assets, or commenced any action or proceeding under any 
reorganization arrangement, readjustment of debt, conservation, dissolution or liquidation 
law or statute of any jurisdiction; no such action or proceeding has been commenced or 
threatened against Seller by any creditor, claimant, governmental authority or any other 
person or entity. Seller is not currently contemplating making any such assignment for the 
benefit of creditors or filing any bankruptcy petition as more fully described above. 

 
 3.2 Representations and Warranties of Buyer.  Buyer makes the following representations and 
warranties to Seller, as of the date of this Agreement and as of the Closing Date, each of which 
representations and warranties shall survive the Closing and delivery of the deed for the Property 
from Seller to Buyer. 
 

 (a) Buyer has the right, power and authority to execute, deliver, and perform 
this Agreement. 
 
 (b) No person, broker or entity, whether or not affiliated with Buyer, is entitled 
to a commission, finder’s fee, or other compensation arising from this Agreement as 
regarding Buyer.  Buyer shall indemnify, defend, and hold Seller harmless from and against 
any and all claims, loss, or damage relating to or arising out of any claim for compensation 
by any broker, person, or entity claiming by or through Buyer. 
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ARTICLE IV 
SELLER’S USE OF THE PROPERTY 

 
 From and after Seller’s execution of this Agreement, Seller shall not, without the prior written 
consent of Buyer, grant or convey any easement, lease, license, permit, encumbrance, or any other 
legal or beneficial interest in or to the Property or engage in any negotiations with any party other 
than Buyer regarding the purchase or sale of the Property.  Seller shall not enter into any service 
contract or other agreement related to the Property that would be binding on Buyer after the 
Closing. Except as otherwise provided for herein, Seller agrees to pay, as and when the same are 
due, all payments on any encumbrances presently affecting the Property and any and all taxes, 
assessments, and levies with respect to the Property through the Closing Date. 
 

ARTICLE V 
BUYER’S RIGHT OF INSPECTION 

 
5.1 Buyer’s Inspection.  Buyer shall have until 5:00 pm, Utah time, on the date that is 

sixty (60) days after the date this Agreement is fully executed by all parties hereto, to inspect and 
review the Property (“Due Diligence Period”).  Buyer or its employees, contractors, 
representatives, consultants, or agents may enter the Property upon at least twenty-four (24) hours’ 
notice to Seller to inspect and review the Property and perform any and all surveys, evaluations, 
investigations, or tests as Buyer may elect at Buyer’s sole discretion; provided, however, that such 
entry shall not unreasonably interfere with the activities of Seller on the Property and Buyer shall, 
if necessary and within a reasonably period of time, restore the Property to substantially the same 
condition that existed immediately prior to Buyer’s entry.   

 
At any time prior to the end of the Due Diligence Period, Buyer shall have the right 

terminate this Agreement for any reason (or for no reason at all), in which event the Title Company 
shall immediately return the Earnest Money Deposit (with any and all interest accrued thereon) to 
Buyer, in which event, except as otherwise provided herein, neither Buyer nor Seller shall have 
any further right, liability, duty, or obligation under this Agreement, except for agreements or 
covenants that specifically survive termination. 

 
5.2 Inspection Materials. Seller hereby agrees to deliver or cause to be delivered at 

Seller’s sole expense, within five (5) days after the Effective Date, all of the following to Buyer 
(collectively, the “Inspection Materials”), to the extent such Inspection Materials are in Seller’s 
possession or reasonable control, or in the possession or reasonable control of any of Seller’s 
agents or contractors: 
 

(a)  All surveys of the Property; 
(b)  Real estate tax bills and assessments for the Property (for at least the previous 

three (3) years); 
(c)  All environmental reports, studies, and site assessments relating to the Property;  
(d)  All traffic, engineering, soil, geotechnical, and hazardous substance reports, 

tests and inspection results and other similar tests, investigations or studies relating to the 
Property;  
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(e)  All documents, agreements, leases, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to the construction, purchase, sale, and or transfer of the Property; 

(f)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to the zoning, use, or entitlements of the Property; 

(g)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to the water and water rights (or stock in water companies) with respect to the 
Property, including without limitation, all documentation or information regarding (i) all 
wells, well sites and development thereof (including any and all well permits, pumping 
logs and related documentation), (ii) all surface water rights, (iii) any other water rights, 
(iv) all water testing, sampling, reports, treatments, or studies of the water on, around, 
about, under, or affecting the Property, and (v) all existing agreements, discussions or 
proposals with all water districts, water companies, municipalities, or any other water 
supplier that could possibly service the Property; 

(h)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to wetlands, flood plains, flood control, and/or any mitigation of any of the 
foregoing (including, without limitation, any information and/or documentation relating to 
any permits in connection with Section 404 (and other related sections) of the Federal 
Water Pollution Control Act (Clean Water Act) and the regulations promulgated under such 
act or its successor acts/laws); 

(i)  All documents, agreements, contracts, correspondence, written notices, 
memorandums of understanding, letters of intent, permits, or other information of any kind 
related to any and all utilities for the Property, and, if applicable, for each and every Lot 
within the Property (including the availability thereof);   

(j)   All site plans, specifications, designs, plats, and/or other plans related to the 
Property; 

(k)  Any and all evidence of the current and historical uses of the Property; 
(l)  Any and all leases of any kind related to, encumbering, or affecting the Property 

(whether or not shown or disclosed on the Title Commitment); and 
(m)  Any and all other documents, agreements, contracts, correspondence, written 

notices, memorandums of understanding, letters of intent, permits, appraisals, market 
studies, or other information of any kind related to the Property. 

 
To Seller’s knowledge, there are no false, untrue, or misleading statements or information 

in any of the Inspection Materials. In addition, until Closing, to the extent Seller received any new 
or additional information related to any of the foregoing, Seller will promptly provide such 
information to Buyer.   

ARTICLE VI 
CLOSING 

 
 6.1 Time and Place of Closing.  The purchase and sale transaction contemplated by this 
Agreement shall be consummated through a closing conference (the “Closing”), which shall be 
held at the Title Company not more than thirty (30) days after Buyer has given notice to Seller that 
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all of the conditions precedent set forth in Section 1.4 have been satisfied to Buyer’s satisfaction 
in Buyer’s sole discretion (the “Closing Date”), but in no event later than  
____________________, or at such earlier time and place as the parties may mutually agree in 
writing. In the event Buyer is unable to obtain the necessary Governmental Approvals as specified 
in Section 1.4, Buyer, by written notice to Seller delivered at any time before the Closing Date, 
shall have the option (but not the obligation) to extend the date of the Closing by an additional 
period of time necessary to obtain such approvals. 
 
 6.2 Actions at Closing.  At the Closing, the following events shall occur and each being 
declared to have occurred simultaneously with the other: 
 

 (a) All documents to be recorded and funds to be delivered hereunder shall be 
delivered to the Title Company in escrow, to hold, deliver, record and disburse in 
accordance with supplemental escrow instructions, the form and content of which shall be 
agreed to by the parties prior to Closing. 

 
 (b) At the Closing or sooner as otherwise stated in the escrow instructions, the 
following shall occur: 

 
    (i) Seller shall deliver or cause to be delivered in accordance with the 

escrow instructions: 
 

  (1) A Special Warranty Deed, in the form attached hereto as 
Exhibit “B”, conveying the Property to Buyer subject only to the 
Permitted Exceptions, which deed shall be duly executed and 
acknowledged by Seller and in proper form in all respects for 
recording in Salt Lake County, Utah;  

 
  (2) All documentation, including without limitation an owner’s 

affidavit, that the Title Company deems necessary or desirable in 
order to allow the Title Company to provide Buyer with the Title 
Policy;  

 
(3) An affidavit fully executed and properly acknowledged by 
Seller, as required by Internal Revenue Code Section 1445(b)(2), in 
a form reasonably acceptable to the Title Company and to Buyer; 
 
(4) A certificate from Seller (in a form acceptable to Buyer) 
certifying that all representations and warranties of Seller set forth 
in this Agreement are true and accurate in all respects as of the date 
of the Closing; 

 
  (5) All other documents required to be executed by Seller 

pursuant to the terms of this Agreement; and 
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  (6) Any and all proration amounts as more fully set forth in this 
Agreement. 

 
    (ii) Buyer shall deliver or cause to be delivered in accordance with the 

escrow instructions: 
 

(1) The balance of the Purchase Price to be paid as provided in 
Section 1.3 hereof; and 

 
     (2) All other documents required to be executed by Buyer 

pursuant to the terms of this Agreement. 
 

 (c)  Buyer and Seller shall each deliver to the other, two executed copies of the 
Buyer’s and Seller’s settlement statement setting forth all prorations, credits provided in 
this Agreement, disbursements of the Purchase Price, and expenses of the Closing. 

 
(d)  Except as otherwise specifically set forth herein, Buyer and Seller shall share 

equally any Closing or escrow charges of the Title Company. 
 
6.3 Seller’s Remedies.  In the event this transaction fails to close due to Buyer’s fault 

or inability to close after the expiration of the Due Diligence Period, Seller, as Seller’s sole and 
exclusive remedy, shall have the right to retain the Earnest Money Deposit as liquidated damages 
for Buyer’s failure to close.  The parties hereby agree that such amount is reasonable compensation 
to Seller for Buyer’s failure to close, since the precise damage to Seller due to such failure of Buyer 
would be very difficult or impossible to determine. 

 
6.4 Buyer’s Remedies.  In the event this transaction fails to close due to Seller’s fault, 

Buyer shall be entitled to have the Earnest Money Deposit returned and shall be entitled to any 
and all other remedies available at law or in equity, including (without limitation) specific 
performance. 
 

ARTICLE VII 
PRORATIONS 

 
 7.1 Prorations Between Seller and Buyer.  The following prorations shall be made between 
Seller and Buyer as of the Closing Date: 
 

 (a) Real property taxes and assessments on the Property for the year of Closing 
shall be prorated between Seller and Buyer based on the number of days each owned the 
Property.  In the event the Property constitutes some portion of a larger tract of land, such 
proration shall be based upon the average of the Property as a percentage of the acreage of 
the entire tract.  If, as of the Closing Date, the actual tax bills for the year or years in 
question are not available and the amount of taxes to be prorated cannot be ascertained, 
then the most recent known rates, millages, and assessed valuations (which amounts shall 
relate to the same tax year) shall be used, and such proration shall be repeated when the 
final tax bill is available and either Buyer and Seller, as the case may be, shall promptly 
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pay to the other the net amount owing as a result of such redetermination. Notwithstanding 
any language to the contrary herein, any and all rollback taxes of any kind shall be paid by 
Seller. 

 
 (b) Other Closing costs shall be apportioned between the parties in accordance 
with the normal and customary practice of commercial real estate transactions in Salt Lake 
County, Utah. 

 
ARTICLE VIII 

RELEASE, ASSUMPTION AND INDEMNITY 
 
 Seller shall release, indemnify, save, hold harmless, and defend Buyer against any and all claims, 
suits, losses, liabilities, costs, expenses, or damages made against or incurred by Buyer relating to 
the condition (environmental or otherwise) of the Property prior to the Closing Date or any activity 
in connection with the Property that occurred prior to the Closing Date.   
 

ARTICLE IX 
LOSS OF THE PROPERTY PRIOR TO CLOSING 

 
9.1 Risk of Loss.  The risk of loss with respect to the Property shall be borne by Seller 

until the Closing occurs.  
 

9.2 Condemnation. If any portion of the Property becomes the subject of a condemnation 
proceeding(s), Seller shall promptly notify Buyer in writing of such proceedings, and Buyer shall 
have the option to (i) terminate this Agreement with written notice to Seller, in which event the 
Earnest Money Deposit shall be immediately returned to Buyer, or (ii) elect not to terminate this 
Agreement, in which event this Agreement shall remain in full force and effect. If Buyer does not 
make any election within fifteen (15) days after receipt of Seller’s written notification of such 
condemnation proceedings(s), then Buyer shall be deemed to have elected to not terminate this 
Agreement. If Buyer does not terminate the Agreement (or is deemed not to have terminated this 
Agreement), then at Closing (a) Seller shall pay to Buyer all condemnation awards or proceeds 
from any such proceedings or actions in lieu thereof received by Seller to the date of Closing, (b) 
Seller shall assign to Buyer all of Seller’s rights to defend such proceedings or actions in lieu 
thereof, and all of Seller’s rights to receive any additional condemnation awards or proceeds, and 
(c) Buyer shall take the Property subject to any such condemnation proceeding(s). As used herein, 
the phrase “becomes the subject of a condemnation proceeding(s)” shall mean any notice or 
knowledge by Seller of any formal or informal condemnation by any governmental authority 
against any portion of the Property. 
 

9.3 Casualty.  If the Property shall be damaged by any casualty of any kind prior to 
Closing, Seller shall promptly notify Buyer in writing of such damage, and Buyer shall have the 
option to (i) terminate this Agreement with written notice to Seller, in which event the Earnest 
Money Deposit shall be immediately returned to Buyer, or (ii) elect not to terminate this 
Agreement, in which event this Agreement shall remain in full force and effect. If Buyer does not 
make any election within fifteen (15) days after receipt of Seller’s written notification of such 
damage, then Buyer shall be deemed to have elected to not terminate this Agreement. If Buyer 
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does not terminate the Agreement (or is deemed not to have terminated this Agreement), then at 
Closing (a) Seller shall pay to Buyer all insurance awards or proceeds from any such damage or 
received by Seller to the date of Closing, (b) Seller shall assign to Buyer all of Seller’s rights to 
any additional awards or proceeds, and (c) Buyer shall take the Property subject to any such 
damage.  
 

ARTICLE X 
TAX PROTESTS 

 
 In connection with any assessment(s) for real property taxes that is received by Seller at 
any time between the Effective Date and Closing, but which is not due and payable until after 
Closing, Seller hereby agrees to immediately deliver a copy of such assessment(s) to Buyer. 
Further, Seller agrees to protest, using all reasonable means and to the fullest extent possible, any 
such assessment(s) to the extent and in the manner reasonably requested by Buyer. The costs of 
any such protests requested by Buyer shall be the responsibility of Buyer.  
 

ARTICLE XI 
MISCELLANEOUS 

 
 11.1 Entire Agreement.  This Agreement contains the entire agreement between the parties 
respecting the matters herein set forth and supersedes all prior agreements, which written or oral, 
between the parties respecting such matters.  Any amendments or modifications hereto in order to 
be effective shall be in writing and executed by the parties hereto. 
 
 11.2 Amendments.  This Agreement may be amended or modified only by mutual written 
agreement of the parties hereto. 
 
 11.3 Survival.  All warranties, representations, covenants, and agreements contained in this 
Agreement (including without limitation the release and indemnity described in Article VIII 
above) shall survive the execution and delivery of this Agreement and all documents delivered in 
connection with this Agreement and shall survive the Closing of the transactions contemplated 
by this Agreement and all performances in accordance with this Agreement. 
 
 11.4 Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of 
the parties hereto and their respective successors, heirs, administrators, and assigns; provided, 
however, that notwithstanding the foregoing, Seller’s interest under this Agreement may be 
assigned, encumbered, or otherwise transferred, whether voluntarily, involuntarily, by operation of 
law or otherwise. 
 
 11.5 Notices.  Any notice, demand, or document which any party is required or any party desires 
to give or deliver to or make upon any other party shall be in writing, and may be personally 
delivered or given or made by recognized overnight courier service or by United States registered 
or certified mail, return receipt requested, with postage prepaid, addressed as follows: 
 
To Seller:    Redevelopment Agency of the City of West Jordan 
    Attn: Chris Pengra 

Deleted: ! !
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8000 S. Redwood Rd. 
West Jordan, UT 84088 

 
    
 

To Buyer:  Wagscap, LLC 
Attn: Jadon Wagner 
4697 S Cherry Street 
Murray Utah 84123 

 
      
 
  With a copy to: Smith Hartvigsen PLLC 
     Attn: Adam S. Long 
     257 East 200 South, Suite 500 
     Salt Lake City, UT 84111 
      
 
Any party may designate a different address for itself by notice similarly given.   Unless provided 
herein, any such notice, demand or document so given shall be effective upon delivery of the same 
to the proper address of the party or parties to whom the same is to be given. 
 
 11.6  Time of Essence.  Time is of the essence in the performance of each and every term, 
condition, and covenant of this Agreement. 
 
 11.7 Counterparts.  This Agreement may be executed in one or more counterparts, each of which 
shall be deemed an original, but all of which together shall constitute one and the same instrument. 
 
 11.8 Headings.  Any and all headings herein contained are for purposes of identification only 
and shall not be considered in construing this Agreement. 
 
 11.9 Attorneys’ Fees.  The prevailing party in any legal proceeding brought to enforce rights 
hereunder shall recover from the other party its reasonable attorney fees and costs.  As used herein 
in the term “prevailing party” means the party entitled to recover the costs in any suit, whether or 
not brought to judgment, and whether or not incurred before or after the filing of suit. 
 
 11.10 Waiver.  Except as herein expressly provided, no waiver by a party of any breach of this 
Agreement or any warranty or representation under this Agreement by another party shall be 
deemed to be a waiver of any other breach of any kind or nature (whether preceding or succeeding 
and whether or not of the same or similar nature) and no acceptance of payment or performance 
by a party after any such breach by another party shall be deemed to be a waiver of any further 
breach of this Agreement or of any representation or warranty by such other party whether or not 
the first party knows of such a breach at the time it accepts such payment or performance.  No 
failure on the part of a party to exercise any right it may have by the terms of this Agreement or 
by law upon the default of another party, and no delay in the exercise of any such right by the first 
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party at any time when such other party may be in default, shall operate as a waiver of any default, 
or as a modification in any respect of the provision of this Agreement. 
 
 11.11 Exhibits.  Any and all exhibits attached or to be attached hereto are hereby incorporated 
and made a part of this Agreement by reference. 
 
 11.12 Governing Law.  This Agreement shall be governed and construed in accordance with the 
laws of the State of Utah. 
 
 11.13 No Recording.  This Agreement shall not be recorded in the real property records. 
 
 11.14 Further Instruments.  Each party hereto shall from time to time execute and deliver such 
further documents or instruments as the other party, its counsel, or the Title Company may 
reasonably request to effectuate the intent of this Agreement, including without limitation 
documents necessary for compliance with the laws, ordinances, rules, and regulations of any 
applicable governmental authorities. 
 
 11.15 Confidentiality.  The Purchase Price and terms of this Agreement are intended by both 
parties to be confidential during the operative period of this Agreement.  Therefore, except as 
directed by a court, administrative authority or required by subpoena or by law, neither party shall 
disclose the Purchase Price or terms of this Agreement or any other non-public information related 
hereto; provided, however, Buyer may disclose any and all information related to this Agreement 
or the Property to any and all consultants, attorneys, employees, contractors, agents, 
representatives, lenders, and others to the extent necessary to evaluate, inspect, or review the 
Property and the purchase and sale transaction as described herein. 
 
 IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as of the date 
and year first above written. 
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      “Seller” 
[name of Seller] 

 
 
      _____________________________ 
       
      Date Signed: 
 
 
      “Buyer” 

[name of buyer] 
 

  By: ____________________________ 
     
   
  Date Signed:  
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EXHIBIT A 
 

PROPERTY DESCRIPTION 
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EXHIBIT B 
 

FORM OF DEED 
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