


MINUTES OF THE										November 8, 2021	
LAND, USE AND DEVELOPMENT MEETING						7:00 PM
OF THE TOWN OF CLARKSTON


Clarkston Land, Use and Development Meeting held at the Clarkston Town Hall, 50 South Main, Clarkston, UT

Attendance:	Chairman: Wayne Cooper
		Commissioners: Mike Kelly, Richie Calderwood
		Councilmember: Nichole Sparks
	
Deputy Clerk: Holly Jones

Public Attendance: Mayor N. Craig Hidalgo, Gail Godfrey, Garth Day/Heritage Development, Darrin Michaelis, Taylor Clark, Seth Tait
	
1. CALL TO ORDER

Chairman W. Cooper began the meeting at 7:00 pm. 

[bookmark: _Hlk87354958]Chairman W Cooper addressed the minutes from September 13, 2021. Commissioner M. Kelly made a motion to approve the minutes from September 13th. Councilmember N. Sparks seconded the motion. The minutes from September 13, 2021, were approved. 

Chairman W Cooper addressed the minutes from October 11, 2021. Councilmember N. Sparks made a motion to approve the minutes from October 11th. Commissioner R. Calderwood seconded the motion. The minutes from October 11, 2021, were approved.

2. NEW BUSINESS

Mayor Hidalgo – Mayor Hidalgo expressed appreciation to the LUDM Commission for what they were doing with subdivisions. The Town Council discussed having Seth Tait come out to educate the LUDM Commission on subdivisions. Mr. Tait has graciously accepted to do that. Mayor Hidalgo stated that Mr. Tait will answer questions from the LUDM Commission but not the public.  

Seth Tait – Discussion of Subdivisions: Chairman W. Cooper recognized Mr. Tait, Clarkston’s City Attorney, to discuss the subdivision process. Mr. Tait introduced himself as an attorney at the law firm of Olson and Hoggan PC in Logan, Utah. They have been representing the Town of Clarkston since the beginning of the Town of Clarkston. Mr. Tait stated that, unfortunately, land use is rather complicated and not very intuitive. There are a lot of different legal principles converging at once. He wanted to start the discussion with basic policy behind subdivision ordinances. Land use planning is quite important and has been around for a long time. It is apparent in older parts of communities in different areas of the country that land use planning was not always in place. We want to make sure that things are in the right location so people’s lives are not inhibited, and they can have maximum enjoyment of their property. It also involves the long-term planning for infrastructure. Not only will have the space for people to live and to recreate but also the infrastructure to support that. The land use ordinances, particularly the subdivision ordinances, are where we do that. That is the basic thought behind land use and subdivision policy. 

Most subdivision process is primarily governed by local ordinance; however, it is triggered by state law. In the Land Use Development Management Act, referred to as LUDMA, is the foundation of every land use law in every local government. So LUDMA, or state code, gives us very basic principles. The first one is that you can’t subdivide without going through the local process, or the state process if there isn’t a local one. It is against the law to subdivide land or chunk off lots without going through a proper legal process. 

Another thing that state law gives us some distinction on is the difference between legislative decision and an administrative decision. A legislative decision is when a legislative authority is creating new law. This happens in towns and cities at the City Council level, usually. The planning commission is where certain mechanical vetting happens and then there is recommendations up to the City or Town Council, as far as what the law should be. Anytime a zoning ordinance changes, such as creating a new zone or these types of decisions, those are legislative because the code is changing from what it was to something new. With legislative decisions there is full discretion in the land use authority. Public input can be considered, even if it is nonsensical. It is pure politics with legislative decisions. We don’t have to follow any law; we are making new law. That is very distinct from administrative processes in the law. 

Administration processes are not creating new law but rather applying current law to a specific application. An example of this is filing an application for a building permit. That is a request for something in the law; we are not changing the law. We simply want to see if this application meets the requirements of the law already in place. Administrative decisions have no discretion. You cannot deny something that meets all the requirements because you don’t like something. The applicant is entitled to have the application processed according to the current law. The time for changing the law at that point is past. That is important because the subdivision process is an administrative process. Although there are some discretionary items in the local code, the process itself is very administrative. So, when someone comes in to file an application for a subdivision plat and we look at it and go “Oh! I’m not ready for this. I don’t like this.” If it meets code, you don’t have a choice. Your only job in the administrative process is to apply the current code to the application and see if it fits. Some local code infuses some discretion within the administrative process. They might say, “Infrastructure per planning commission recommendation” or “as required by the town engineer.” You will see some discretion, but it has to be built into the code specifically. 

Councilmember N. Sparks asked if we have to go through the subdivision process anytime someone wants to split a piece off of a parcel, even if it is just once. Mr. Tait answered, “Yes.” He stated there are some exceptions, most of them are in the agricultural realm. You can split land for agricultural purposes, but it is very technical; he wouldn’t suggest doing it without running it by legal counsel. Also, state law allows for what is called a minor subdivision. What that means, according to state law, is a subdivision that is less than ten lots, but you have to have a local ordinance that authorizes that. It doesn’t mean you are exempt; it just means there is a shorter process. The plat process is a little bit lengthy and expensive because of the engineering involved. It is a very inconvenient process for people to go through but very necessary for the town to meet those basic policy considerations, such as infrastructure, good planning, etc. In some situations, the town could, by ordinance, allow for minor subdivisions, which would not require a plat but would still require planning commission approval for some very basic requirements. Mr. Tait did not know if Clarkston had an ordinance like that but said that most small town do not, but it is allowed by state code if Clarkston wants to go that route. Councilmember N. Sparks said the Commission is running into people who want to break off one piece now and we are making them do it as a subdivision because of the potential for further development. Mr. Tait confirmed that that is the correct way to do it. 

Mr. Tait further explained that the subdivision process is every bit as important as the outcome. We have to make sure that we follow a good process. Whenever applications come in, we need to have whatever professional review we need to help us and have that done before we make decisions. For example, it is very good and common, as a subdivision plat comes in, to make sure the town engineer has reviewed it and provide any comments to the town before you even look at it. That way you have some professional input and can talk to the developer when they come in about what the professionals are flagging. Legal review comes into the process as well, but usually more toward the end. A lot of towns and cities have it both at the beginning and at the end. As an application comes in the town attorney reviews it and flags any issues, again so you could bring it up with the developer, much like the engineering. Professional review is a very important part of the process, and it helps the Commission to do their job in a better way. 

Chairman W. Cooper asked if the professional review was done upfront before the applicant came to the LUDM meeting. Councilmember N. Sparks said it depended on how our code was written. Mr. Tait stated that he wasn’t for sure what Clarkston code said, but his experience over 8 to 10 years has told him the earlier the better with professional review. He felt like developers appreciated that too. They want to follow the code. They want to get their subdivision in. Most of the time, they just want to know what they are missing or what needs to be done. In a perfect world, the town would have staff that would vet the application first. In communities the size of Clarkston there are not enough people to do that. In a perfect world, in a larger city, the developer comes in and files the application and then a staff member looks at the application and vets it. They will flag what they can see is a problem or missing. They would then provide a staff report with problems they can see. The staff report is then sent to the town engineer and attorney. It is only a preliminary view before being sent to the engineer, who then adds his comments. By the time it hits the Commissions desk, a lot of people have looked at that and given you good comments. You then have a good list of things you can address with the developer when he comes in. That is a perfect world. Most smaller communities cannot do that. A lot of the preliminary falls onto the Commission, but you can reach out and get help through the town professionals, as needed, to make you feel comfortable. If you come to a meeting and do not feel comfortable about something and it hasn’t been seen by the town engineer, you can table the item and have it looked at. That is permissible under state law and most town code.       

Commissioner M. Kelly asked what the legal council is looking for at the onset of the process. Mr. Tait said that at the beginning at the process, because it hasn’t been fully engineered yet, the attorney is looking to make sure that the concept of the subdivision meets the basic town code requirements, i.e., are the lots the permissible size for the zone, has the developer provided all of the requirements specified in the town code, etc. It is a real preliminary first look. Most of the legal review is at the end of the process when we are looking at a final plat. Commissioner M. Kelly asked if the initial legal review would be ahead of the engineer. Mr. Tait stated it would be done simultaneously. We said they try not to waste anyone’s time and try to keep it on track. 

Mayor Hidalgo wanted the Commission to understand that the Town Council realizes that Clarkston does not have some of the resources being discussed tonight, but they are dedicated to making sure that the Commission gets the professional resources they need. The Commission is not alone. Clarkston will utilize what it must to make sure professional resources are available. Mr. Tait added the Commission should look at applications before the public meetings and if there are things they feel need to be looked at, reach out so they’re not caught on the fly at the meeting. 

Mr. Tait further commented that the Commission really needs to read and become familiar with the Clarkston subdivision ordinance. It can be a big pain, but they really have to know what it calls for as far as the process goes and what infrastructure is required. Most subdivision ordinances have three or four phases in them. Normally, you will have a preliminary plat phase and even before that you will have an informal meeting. Some town codes have a sit down with the developer and a member of the planning commission or the city planner who will just look at what the developer is thinking of before they even file an application, kind of a collaborative approach. If not, the process begins with the application followed by the preliminary plat review. The preliminary plat is there to help you see the engineering vis-à-vis the actual subdivision itself. It will have a lot of the engineering on it, such as where the water hook ups are, where the sewer is going to be, curb, gutter, roads, etc. It is a very technical picture of what is happening. Typically, there will be an approval process for the preliminary plat. Once approved the developer moves into the final plat stage, which is where we record this plat on a title that subdivides the land and creates lots. Those are the typical phases of a subdivision and all throughout that there is review by the engineer and the Commission. It eventually gets up to the Town Council to vote on whether to approve it or not. Again, that is an administrative vote. As long as the subdivision meets town code, state law requires that it be approved. There is not a lot of discretion there. 

Mr. Tait said that the final thing he wanted to talk about was good planning and making sure the town has the requirements it wants begins before the application is filed. So, the time to be looking at that is right now. The town needs to look at the infrastructure, zoning, annexation, and making sure they have everything in place for future growth. When the application comes in is too late. Look at the code now and if it is outdated, we can update it. The city engineer can be very helpful with that. 

Chairman W. Cooper had further questions about when the approval process becomes binding. Mr. Tait said that most developers want to work things out with the town and are willing to come in and work with them. Before the application is filed it is more just conceptual, just talking back and forth, but after the application is filed the Commission’s review is binding. That is in the administrative process. The only discretion they have at that point is what is built into the code. Chairman W. Cooper stated that terminology is critical then on what is a sketch plan and a preliminary plan, etc. Councilmember N. Sparks confirmed that the Commission needed to be clear on the code and to understand everything that is required under each phase. Chairman W. Cooper reiterated that nothing is binding until the Commission approves the preliminary plat. Mr. Tait said that was correct. He stated that is why professional input is crucial. Typically, he would get an email from the town recorder or the LUDM liaison with an application and he would try to look at that and get feedback to the Commission one or two weeks before the public meeting. Development is booming and it has been very hard to keep up with the demand, but typically that is what he tries to do. The Commission can then take those professional recommendations and approve it subject to the developer meeting the conditions of the professional recommendations or the Commission’s own recommendations. Those conditions have to come out of the code; they can’t just be made up. 

Every town code will require the developer to dedicate a certain amount of property for public streets, utility easements, etc. and install a certain amount of infrastructure. This has become a very hotly contested area of the law. It goes down to what we learned about in seventh grade, which is the takings clause. The takings clause is an important provision in the federal constitution and the state constitution has a very similar provision. The takings clause says that a governmental entity cannot take private property without just compensation. Usually, it is thought of in the context of condemnations. You cannot just condemn someone’s property and take it; you have to pay fair market value. There is an inverse taking, which is not condemning property but requiring property to be given as a condition of approval for a land use application. The terminology in the law for that is an exaction. Developers think of it more like extortion, but the term is exaction. An exaction is a taking. It can either be lawful or unlawful. It is important to understand that it is lawful if it is proportionate to the impact of the development. It is unlawful if it is disproportionate. This is really complicated stuff, and the Utah Supreme Court has not made it any easier. In a nutshell, if we require a developer to dedicate land or install infrastructure, we can only require the developer to do that proportionately to the impact that development is going to have on the community. A classic example would be a developer that is developing a ten-acre lot of land that is just outside of the current existing city infrastructure and there is a gap between existing infrastructure and the newly proposed infrastructure. Let’s say there is a forty-acre parcel in between the new subdivision and the existing infrastructure. The developer wants water and sewer out there but there is a forty-acre gap between where they currently are and where they need to be. The planning commission is saying the developer has to connect water and sewer and the developer is saying he is not paying to put the pipe across the forty-acre parcel because that will serve a whole lot more than just his development. The developer is right about that. That is an unlawful exaction. However, the flip side is that the developer cannot forced the town to do it either. We cannot exact more than the proportionate share. If the developer can get by on a six-inch pipe but the town wants eight-inch pipe because it will be better for future development, the town can only charge the developer for six-inch pipe and pay the difference for eight-inch pipe. This discussion comes up a lot and is heavily litigated. Mr. Tait has litigated several cases and they are very difficult and, again, why professional help and opinions will be very beneficial.    

Commissioner M. Kelly stated that he felt there is some confusion because he is not sure if the town has a roads master plan, but if we don’t, we should have one. He said the roads master plan the Commission is working off of is ancient, but the town needs to get it developed. It will affect, and may hinder, subdivisions that want to be developed. Mr. Tait modified the comment to say it may shape it. He said most of the rural communities in Cache Valley are on a very simple block system. Brigham Young started that, and it is used everywhere in Utah. As land that was once farmed, or was otherwise undeveloped, begins to be developed master plans are very important for communities to shape their growth. Mr. Tait stated that ideally a community would want to have a master plan in place first, before development begins. It would be a good idea to update the master plan; there is a public process to do that, but you want to be sure you are thinking far enough in the future. However, you will inevitably have an application that is outside the scope of your master plan, and that can be tough. He said some plans provide concepts and principles not verbatim lists. Plans might say this is the feel, or type of area, we want for our community. Then planning would apply that concept as they move forward. 

Mr Tail reiterated that he was willing to help however he can. Chairman W. Cooper asked the Mayor what the best way was to utilize Mr Tait’s services. The Mayor said to contact him and restated that the Town Council was committed to getting the help needed to do these subdivisions right. Mr. Tait added that most town codes pass that cost on to the developer. He also thought it would be helpful to coordinate emails to him through one person rather than getting eight different ones. 

After Mr. Tait left, Councilmember N. Sparks stated that according to 11-2-3 E1 of our code is when we get the approval and/or feedback from the town attorney and engineer. Chairman W. Cooper also included the fire, water, and roads departments from the town. Councilmember N. Sparks concurred that the more input the better. Chairman W. Cooper wanted to provide some kind of an avenue for each of them to sign off on it so that the Commission knows who has looked at it and what the feedback is from each of them. Chairman W. Cooper felt strongly that the town departments should also be involved in looking at and giving their approval/feedback for plans. Currently, there is space provided for signatures on a building permit, but he felt they should also be included for subdivisions. 

11-2-3: PRELIMINARY PLAT:

 E.   Approval Of Preliminary Plat:
      1.   The planning commission, town engineer and other interested town departments shall review the preliminary plat and visit the site of the proposed subdivision. Following this investigation, the planning commission shall approve the preliminary plat as submitted or modified, or disapprove the plat. The planning commission shall not take action to approve or disapprove the plat until written approval is received from each of the interested town departments as evidenced by their review of the plat.

Commissioner M. Kelly asked if the roads department was the keeper of the roads master plan. Both Councilmember N. Sparks and Chairman W. Cooper stated that was no roads master plan, and that the Commission needed to address that. Councilmember N. Sparks said we have a general plan that says Clarkston Town is meant to be a grid pattern street system and that map from the 1800s that lines out where it is supposed to be. She said that the town needs something more definitive. Mayor Hidalgo stated that there is no doubt that the Commission will find deficiencies as we go through this process. He suggested that the Commission keep notes of those deficiencies so that they can be corrected. He referred to Mr. Tait’s comments that the deficiencies don’t keep us from moving forward looking at a future plan. Chairman W. Cooper reiterated that the town has to move forward even though it might be painful.    
   
New Permits: 
· Nichole Delgado – Garage – Zoning Permit - 157 S 200 E: Denied. Mr. Meromaldonalo already has the structure up. He changed the size on the paperwork but has not removed any of the structure. The slope of the building is toward the property line; therefore, the structure would need to be five feet from the property line, rather than the current four feet. The permit is denied until it is brought into compliance.

Chairman W. Cooper said there is another violation at 140 East 100 North. There was a Tuff Shed dropped off there. Councilmember N. Sparks requested a letter be sent. Mayor Hidalgo suggested that the letter state that there could be a fine assessed if it is not taken care of in 30 days. He felt we need to get the message out that Clarkston is like any other community, we require building permits. Councilmember N. Sparks stated that she has been getting calls from the letters we send out and the misconception is that they don’t need a permit if their structure is under 200 square feet. People are misunderstanding the difference between a building permit and a zoning clearance. Mayor Hidalgo suggested that we put it out again and continue to try and inform the citizens of the requirements. He stated that he will cover the topic in the next newsletter. The Mayor asked the Commission if they had any suggestions of ways to stop people from building without either a zoning clearance or a building permit. Chairman W. Cooper said he didn’t think it could be stopped. He has been on the Commission for five years and it has been a constant battle. The previous Commission also had a constant battle with the same issue. Commissioner R. Calderwood agreed that it is a misconception between permit and zoning. They might not need a permit, but they still need zoning. There are laws that guide people where they can and cannot put structures on their property. Mayor Hidalgo asked if the town needs to impose fines that would get people’s attention. Commissioner R. Calderwood felt that the town would not want to go that direction because we don’t people to be afraid. We want to encourage people to come to us and educate them on why they need to. They need a place to store their lawnmower and can do it in under 200 square feet. It is a common issue, but they need to know there are guidelines to place it on their property correctly so as not to bother their neighbors. Chairman W. Cooper stated it has been a tough issue for the entire five years he has been on the Commission. Mayor Hidalgo felt that if it in the book you either enforce it or get it off the books. Chairman W. Cooper agreed. He felt we should have fines. He stated that the town does not want to be that way but until enough people have to pay a fine, it is not going to change. People will just come in and say they didn’t know, but if they were in Smithfield, or anywhere else, they would know. Mayor Hidalgo agreed. Commissioner R. Calderwood said that as he drives around the valley he has seen signs close to other cities boundaries that say, “Building permits required.” That might be one suggestion, to ask the town to put up signs such as that. The Mayor said that the town could try that. He would get some signs that say, “Permits are required for all structures.” Everyone concurred that it would be a good thing to try. 

Councilmember N. Sparks asked Deputy Clerk H. Jones if she had heard anything from the two letters that were sent out last time. Both individuals had reached out to her, and she had spoken to both of them. She wanted to know what had come after speaking to them. She indicated they would both be zoning clearances. Deputy Clerk H. Jones stated Ms. VanTress had come in and started the paperwork, but she had not heard from Mr. Hollingshead. Commissioner M. Kelly wondered how it was documented when those receiving a LUDM violation letter contacted the Councilmember. Councilmember N. Sparks stated that it was through the minutes of this meeting. Commissioner M. Kelly thought a paper trail might be important if we decide to go with fines. Several agreed with that.    
	
Pending Permits;
· Troy Godfrey – Accessory Building - 241 W 100 N: Approved by LUDM
· Chad and Kennie Thompson –Residential Building Permit – 41 W 200 S: Not approved by LUDM because there were no plans.  
· David Hale - Carport – 145 E 100 S: Approved by LUDM but pending per inspector’s requirement for engineering. 

3. OTHER BUSINESS

Road Master Plan – Commissioner M. Kelly had worked on updating a map and brought it for the other Commissioners to look at. He had some questions about some places, such as 300 North. It is on the old map (from the 1800s) but not the current map. He didn’t know if he should put it in. Councilmember N. Sparks also pointed out that 400 North is not in the right spot. The road that is currently used as 400 North was probably just a farm road that ran along the fence line; however, it is not in the right place for a block. She stated that we obviously can not ask people to take their house down or go through the middle of it but going forward we should look at land that is not developed and say what we want to see happen. We need to keep the grid pattern to the best of our ability. A roads master plan map needs to go in the Master Plan with an ordinance stating that we would like to maintain a grid pattern with any future town growth.  

Discussion ensued about the problem of 300 and 400 North. As it currently stands, 400 North is not in the right location and is, in fact, not officially 400 North. It was felt the best way to handle it was to get a survey done and see exactly where the town boundaries are and exactly where 400 North should be. It would also involve some annexation to get 400 North in the right location. The Mayor stated that the town would require that it be done correctly with a survey and annexation.    

The Mayor suggested that going forward with the road master plan the Commission should do exactly what they did with annexation, which is to start by drawing a preliminary road grid system on a map. The Commission proceeded to do start on it during the meeting on the map that Commissioner M. Kelly had started on. It was decided Commissioner M. Kelly would take it home and continue to work on it. The rest of the Commissioners would review it at the next meeting. Chairman W. Cooper asked that the roads master plan be put on the next meeting’s agenda. 

December Meeting – Councilmember N. Sparks proposed that there not be a LUDM meeting in December unless something came up and we needed to hold one. It was also proposed that, if it was needed, the meeting be changed to the first Monday, instead of the traditional second Monday. Chairman W. Cooper agreed since there was nothing pressing, other than the map, and tentative rescheduled the meeting for December 6, 2021. 

Councilmember N. Sparks expressed appreciation from the Town Council for the amount of time the Commission put into the annexation plan. It took over a year to get it complete and they recognize the amount of effort the Commission put in to get it done. 

4. ADJOURN 

There being no further business to come before the LUDM Commission, Commissioner R. Calderwood motioned that the Clarkston Town LUDM meeting be adjourned. Commissioner M. Kelly seconded the motion. The meeting adjourned at 8:17 p.m.  



_________________________________
Clarkston Deputy Clerk
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