Provo City Planning Commission

Report of Action

January 26, 2022

*ITEM #6 Consideration of an amendment to Title 15 regarding the process and requirements for appeals related to
impact fees. Citywide. Aaron Ardmore (801) 852-6404 aardmore@provo.org PLOTA20210273

The following action was taken by the Planning Commission on the above described item at its regular meeting of
January 26, 2022:

RECOMMENDED APPROVAL

On a vote of 7:0, the Planning Commission recommended that the Municipal Council approve the above noted application.

Motion By: Dave Anderson

Second By: Brian Henrie

Votes in Favor of Motion: Dave Anderson, Brian Henrie, Laurie Urquiaga, Lisa Jensen, Ally Jones, Miles Miller, Daniel
Gonzales

Laurie Urquiaga was present as Chair.

* Includes facts of the case, analysis, conclusions and recommendations outlined in the Staff Report, with any changes
noted; Planning Commission determination is generally consistent with the Staff analysis and determination.

TEXT AMENDMENT
The text of the proposed amendment is attached as Exhibit A.

STAFF PRESENTATION

The Staff Report to the Planning Commission provides details of the facts of the case and the Staff's analysis, conclusions,
and recommendations.

NEIGHBORHOOD MEETING DATE
« City-wide application; all Neighborhood Chairs received notification.

NEIGHBORHOOD AND PUBLIC COMMENT
« This item was City-wide or affected multiple neighborhoods.
» Neighbors or other interested parties were not present or did not address the Planning Commission.

CONCERNS RAISED BY PUBLIC

Any comments received prior to completion of the Staff Report are addressed in the Staff Report to the Planning
Commission. Key issues raised in written comments received subsequent to the Staff Report or public comment during
the public hearing included the following: None.

APPLICANT RESPONSE
Key points addressed in the applicant's presentation to the Planning Commission included the following:
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o Dixon Holmes represented the applicant and responded to questions from the Planning Commission regarding
the reasons for the changes, how impact fees are calculated, and reasons that people would use the proposed code
section.

PLANNING COMMISSION DISCUSSION
Key points discussed by the Planning Commission included the following:

» The Planning Commission asked questions about the proposed amendments to better understand the background
for the changes and how impact fees work in the City.

Planning Commission Chair
el Fepetm—

Director of Development Services

See Key Land Use Policies of the Provo City General Plan, applicable Titles of the Provo City Code, and the Staff Report
to the Planning Commission for further detailed information. The Staff Report is a part of the record of the decision
of this item. Where findings of the Planning Commission differ from findings of Staff, those will be noted in this
Report of Action.

Legislative items are noted with an asterisk (*) and require legislative action by the Municipal Council following a public
hearing; the Planning Commission provides an advisory recommendation to the Municipal Council following a public
hearing.

Administrative decisions of the Planning Commission (items not marked with an asterisk) may be appealed by submitting
an application/notice of appeal, with the required application and noticing fees to the Community and Neighborhood
Services Department, 330 West 100 South, Provo, Utah, within fourteen (14) calendar days of the Planning
Commission's decision (Provo City office hours are Monday through Thursday, 7:00 a.m. to 6:00 p.m.).

BUILDING PERMITS MUST BE OBTAINED BEFORE CONSTRUCTION BEGINS
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EXHIBIT A

Chapter 15.08
FEES
Sections:
15.08.010 Payment of Fees.
15.08.020 Street Name Signs.
15.08.030 Payment of Utah County Fees.
15.08.040 Impact Fee Service Areas Established.
15.08.050 Impact Fees Imposed.
15.08.060 Impact Fee Calculations.
15.08.070 Impact Fee Review and Modification.
15.08.090 Impact Fee Adjustment.
15.08.100 Administrative Challenges and Appeals Procedure.
15.08.110 Impact Fee Accounting, Expenditures and Refunds.
15.08.115 Impact Fee Report.
15.08.118 Impact Fees.
15.08.120 Inspection Fees.
15.08.010

Payment of Fees.

Fees established by the Consolidated Fee Schedule adopted by the Municipal Council shall be

assessed as a condition of the submission and/or approval of any subdivision or development
anticipated by a developer within the City. Fees paid shall be deposited into the general fund
for the City and shall be used to defray a portion of the expense incurred in reviewing

subdivisions and developments.

(Rep&ReEn 1999-34, Am 2006-15)
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15.08.020

Street Name Signs.

Fees for street name signs shall be paid before final approval is granted. The fee shall as shown

on the Consolidated Fee Schedule adopted by the Municipal Council.

(Rep&ReEn 1999-24, Am 2006-15)

15.08.030
Payment of Utah County Fees.

Fees established by Utah County for recording of plats, restrictive covenants, easements, and
other documents may be collected by the City at the time of application for the purposes of
recording said documents. All fees assessed by the County Recorder’s office shall be the sole

responsibility of the developer.

(Rep&ReEn 1999-34)

15.08.040

Impact Fee Service Areas Established.

(1) The impact fee service area shall consist of the entire land area located within the
corporate boundaries of the City for each of the following City public facilities: water,

wastewater, stormwater, road, power, public safety, and parks.
(2) Impact fees shall be assessed only on development activity located within a service area.

(Rep&ReEn 1999-34, Am 2000-28, Am 2005-09, Am 2018-35)

Page 4 of 17




44

45

46
47

48

49

50

51

52

53

54

55
56
57
58

59
60

61
62

63
64
65
66

67

15.08.050

Impact Fees Imposed.

(1) Animpact fee for each of the following public facilities is hereby imposed on development

activity which creates additional demand and need for the public facility:
(a) Woater rights, water supply, water treatment and distribution facilities;
(b) Wastewater collection and treatment facilities;
() Stormwater, drainage, and flood control facilities;
(d) Municipal power facilities;
(e) Roadway facilities;
(f) Public safety facilities; and
(g) Parks, recreation facilities, open space, and trails.

(2) The amount of the impact fee for each of the foregoing public facilities shall be as shown
on the Consolidated Fee Schedule adopted by the Municipal Council. Provided, however, that
for an addition to, or remodeling or replacement of, an existing structure, or for a change of

use of an existing structure, the impact fee to be paid shall be the difference, if any, between:

(a) the fee that would be payable for existing development on the subject property, or, in
the case of demolition or removal of a structure, the previous development thereon, and

(b) theimpact fee that would be payable based on total development activity on the
property.

(3) Impact fees shall be payable prior to issuance of the first building permit associated with
development activity for which an impact fee is imposed. Until any impact fee required by this
Chapter has been paid in full, no building or other permit, or certificate of occupancy shall be
issued.

(Rep&ReEn 1999-34, Am 2000-28, Am 2005-09, Am 2006-15, Am 2018-35)
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15.08.060

Impact Fee Calculations.

(1) The impact fees established by this Chapter may not exceed the highest fee justified by the
written analysis set forth in the Impact Fee Analysis and Impact Fee Facilities Plan (IFFP)
adopted by the Municipal Council on December 10, 2019.

(2) Impact fee calculations shall include:
(a) the construction contract price;
(b) the cost of acquiring land, improvements, materials, and fixtures;

(c) the cost for planning, surveying, and engineering fees for services provided for and

directly related to the construction of system improvements;

(d) debt service charges, if impact fees might be used as a revenue stream to pay the
principal and interest on bonds, notes, or other obligations issued to finance the costs of
system improvements; and

(e) consideration of public facility costs previously incurred by the City to the extent that
new growth and development will be served by the previously constructed public facilities.

(Rep&ReEn 1995-34, Am 2005-09, Am 2018-35, Am 2020-05)

15.08.070

Impact Fee Review and Modification.

(1) The City shall, in conjunction with its annual capital budget and capital facilities plan
adoption processes, review the development potential of each development area and the
capital facilities plan at least once every five (5) years in conjunction with a review the Provo City
General Plan and may make such modifications as may be deemed necessary as a result of:

(a) development occurring in prior year(s);

(b) capital improvements actually constructed;
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(c) changing public facility needs;
(d) inflation;
(e) revised costs estimates for capital improvements;

() changes in the availability of other funding sources applicable to public facility projects;
and

(g) such other factors as may be relevant.

(2) An impact fee shall be established or modified by ordinance in accordance with the Impact
Fees Act, Sections 11-36a-101 et seq Utah Code, as amended .

(Rep&ReEn 1999-34, Am 2005-09)

15.08.090

Impact Fee Adjustment, _Independent Calculations, and -Individualized

Review.

(1) Adjustments.
department director; may adjust an impact fee imposed pursuant to this Chapter as necessary

under Utah State Code 11-36a-4, as amended, in order to:

(@) respond to unusual circumstances in specific areacases; or

(b) respond to arequest for a prompt and individualized impact fee review for the

development activity of the state, a school district, or a charter school and an offset or

credit for a public facility for which an impact fee has been or will be collected; and

(cB) ensure the impact fees s are imposed fairly; and

(de) permit adjustment efthe amount of the fee fo be imposed on a particular

development based upon studies and data submitted by a developerfee paver to ensure
the impact fee represents the proportionate share of the costs of providing a public facility;

and
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(ed) allow a credit against an impact fee for dedication of land for, improvements to, or
new construction of, any system improvements identified in the capital facilities plan and
required by the City as a condition of approving a development activity. No credit shall be

given for a project improvement.

(2) Independent Calculations and Individualized Review. A fee payer who alleges an unusual

circumstance in which use of the City's consolidated fee schedule results in an impact fee

payer who is the state, a school district, or a charter school who requests an individualized

impact fee review, shall prepare and submit to the relevant department an independent impact

fee calculation (“IIEC") for the development activity for which a building permit is sought by:

a. Submitting to the relevant department the IIFC in which is delineated the unusual

circumstance alleged and calculating the fee the paver believes more accurately

represents the project's proportionate share of its impact on City facilities, with its

rtin ta, studi atu r other documentation showing the basi
upon which the IIFC was calculated: and
b. Posting a cash deposit in the amount set in the Provo City consolidated fee schedule
for the im f nder review, pl namoun im | the City' | review
i i f i i

¢._Complying with the following general standards:

i) __The lIFC shall follow accepted impact fee assessment practices and
methodologies.

ii) The IIFC shall use acceptable data sources and the data shall be comparable with

the uses and intensities proposed for the proposed development activity.

T i i i lysi | r

v) The lIFC shall show th i nwhich the in ndent f Iculation w
made,
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3 Department Standards for Independent Calculations and Individualized Reviews:

aParks Impact Fees:

vi) A fee paver alleging that the household size of the project is lower than that in

Par i i m rovi i ini

that the project’s limitation on household size is lawful as evidenced by:

vii) Written advertising, screening, and compliance documents:

viii) Citation to applicable law showing compliance with the Fair Housing Act

Amendments;

ix) Household size approval by applicable State or Federal agency;
x)  Written contracts or leases with tenants/clients:
xi) Expert legal opinion:

Electrical Impact Fees:

signed by a qualified electrical engineer or engineering firm.

The independent calculation or individualized review shall be prepared and

signed by a qualified traffic engineer and shall include, without limitation, the

A study of existing area conditions, A projection of the number of

vehicular trips entering and departing from the project during the

evening peak hour on an average weekday,
If the site is already developed, and some or all of the existing
velopment will repl h mpl roj Iculation of

the number of vehicular trips for that portion of the existing
development that will be replaced by the completed project.

Traffic projections (using locally derived trip generation rates, if available),

Traffic analysis,
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d)

e. On-and off-site improvement analysis, conclusions, and
recommendations, and

f. Other items as reasonably determined by the City Traffic Engineer.

Fire Impact Fees:

ifi i Il com

g) Police Impact Fees:

i) _The independent calculation or individualized review shall be prepared by a

gualified professional and shall comply with (3), above.

f) Sewer Impact Fees:
gualified engineer.
g) Storm Water Impact Fees:
i) The independent calculation or individualized review shall be prepared by a
lifi ngineer.,
il _The study shall be signed by the engineer submitting the calculation and shall
include sufficient information and analysis to support the claim that the
r velopment will have | im nthen for storm water
r m indi m F |
h) Water Impact Fees:

i) The independent calculation or individualized review shall be prepared by a

gualified engineer or engineering firm that has prepared impact fees and has a

knowledge of the Impact Fee Act. The review shall include the following

information from planning, engineering, water resource and other source data:

(1)_Identify the existing level of service

(2) Establish a proposed level of service
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198 (3) Identify excess capacity to accommodate future growth at the proposed level

199 of service

200 (4) ldentify the mean by which demand from the new development will be met
201 ider lowi iti

202 (a) Revenue source to finance required system improvements

203 (b) Necessity of improvements to maintain the proposed level of service
204 facilities relati | | i |

205 2) The department director shall consider the study and documentation submitted by the
206 rsonr ir he im fees butis not r ir a he st if th
207 i i i I rreliable. T

208 director may, in the alternative, require the person submitting the study to submit

209 additional or different documentation for consideration. If the department director
210 decides that outside experts are needed to review the study, the applicant shall be

211

212

213 impact fees based upon the process and schedules referenced in this chapter. If an
214 acceptable independent fee calculation study is presented, the department director may
215 adjust the fee to an amount which more accurately reflects the project's proportionate
216 impact on City facilities.

217

218

219

220

221

222

223 (62) Within 21 days of receipt of the IIFC Tthe Mayer, department director or the director’s
224  experts shall review and analyze the IIFC and provide a written decision, The Director may

225  adopt or reject the IIFC in whole or in part and shall provide a written determination of the
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amount of impact fee owning and explaining the reasons and data upon which the decision is

based.d

(Z4) If the City's actual review costs exceed the cash deposit, the fee payer shall pay such

additional review costs incurred by the City. If the cash deposit exceeds the actual review costs,
the City shall refund to the payer the portion of the deposit exceeding the actual costs of

review.

(8) A fee payera-developesis not satisfied with thes decision of the Mayerdepartment director
may file; an further appeal may-be-made-under the procedures set forth in Section 15.08.100
part B, Provo City Code.

(Rep&ReEn 1999-34, Am 2005-09, Am 2006-15)

15.08.100
Administrative Challenges and Appeals-Procedure,
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(1) Impact Fee Challenges.

a.__Any person or entity that has paid an impact fee may challenge the impact fee by filing:

i. An appeal pursuant to subsection 2 of this section;

ii. A request for arbitration as provided in Utah Code title 11, chapter 36a, part 7, as
amended; or

———

iii. _An action in district court.

b. An impact fee challenge may be initiated only upon the grounds and within the time
limits set forth in Utah Code title 11, chapter 36a, part 7 , as amended.

c. If, pursuant to Utah Code title 11, chapter 36a, part 7, as amended, a person or entity
submits an impact fee challenge to arbitration, the city shall not agree to participate in
binding arbitration.

d.The remedy for a successful challenge to an impact fee shall be as provided in Utah

Code title 11, chapter 36a, part 7, as amended.

e. Nothing in this section shall be construed to require a fee payer to exhaust
administrative remedies with the City before filing an action in district court under

subsection 1.a.iii of this section.

(2) Impact Fee Appeals. An impact fees appeals hearing committee (“appeals committee”),

appointed by the Mayor, shall hear and decide appeals of any administrative decision made in

the administration or enforcement of impact fees in accordance with the following procedures:

a. No appeal shall be permitted unless the impact fees at issue have been paid. Any fee
payer may pay the impact fees imposed by this chapter under protest in order to obtain
a building permit and thereafter may appeal the validity or amount of such payment to
the appeals committee.

b. Appeals regarding the impact fees imposed on any development activity may be filed

only by the fee payer of the property where such development activity will occur.

c. A notice of appeal shall be filed with the City Recorder within ten (10) days of the
official’s or director’s issuance of a written determination or decision, with a copy to the

Mayor and to the official or department director whose decision is appealed.

d. A notice of appeal shall specify the grounds for the appeal , including any under Utah
Code title 11, section 36a, part 4, as amended, and shall include any supporting

documentation and any citations to law, and shall be accompanied with payment of an
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appeal filing fee of $500 or a request for a fee waiver showing a justification of hardship,
which may be granted in the sole discretion of the appeals committee, based on
economic hardship of the appellant. The filing fee is refundable at a percentage
proportional to any reduction in the impact fee as a result of the hearing up to 100 per
cent.

e. Animpact fee and its enactment and enforcement shall be presumed to be fair and
valid. The burden of establishing the unfairness or invalidity of an impact fee or its
enactment or enforcement rests on the party asserting such unfairness or invalidity.

=t

The appeals committee shall be composed of one department director not involved in
the decision appealed, the director of Development Services and the Chief
Administrative Officer (“CAQ”) of Provo City. The CAQ is the chair of the appeals
committee. The appeals committee may adopt policies and procedures consistent with
the provisions of this section, for processing appeals, the conduct of an appeal hearing,
and for any other purpose considered necessary to properly consider an appeal.

g. A written response to the allegations in the notice of appeal shall be filed with the CAO,
with a copy to the appellant, within 10 days of the filing of the notice of appeal and its
supporting documentation.

h. Unless a hearing is requested, the appeals committee may decide the appeal on its

review of the documents submitted. If an interested party, or an appeals committee

member requests a hearing, the hearing shall be held within 20 days of the filing of the
notice of appeal and may be conducted electronically or in person. The hearing shall be

recorded, and the recording and evidence shall be retained according to the City's
retention schedule.

i. A hearing shall be conducted to ensure fairness, with each interested party given a
reasonable time to present its case.

j. The appeals committee may uphold the decision of the official or director or may modify
the decision of the official or director to ensure fairness under Utah Code 11-36a-402.

k. The appeals committee shall issue its written decision which delineates the evidence
and basis for the committee’s decision no later than 30 days after the day on which the
notice of appeal was filed. Notification of the decision of the appeals committee shall be
emailed and mailed to all parties to the appeal within five (5) days of the appeals
committee’s decision.

(3) The appellant may also submit in writing a request for information relative to the impact
fee.

(4) A person or an entity who is a party to an appeal may challenge a decision made by the Appeals

Committee by filing a petition for review of the decision with the District Court as provided in the Impact
Fees Act, Utah Code 11-36a-101 et seq., or its successor.

(Rep&ReEn 1999-34, Am 2005-09, Am 2006-50)
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15.08.110

Impact Fee Accounting, Expenditures and Refunds.

(1) The impact fees collected pursuant to this Chapter shall be deposited into separate
interest-bearing ledger accounts and shall be used only for public facilities for which the fees
were collected. The accounting, expenditure and refund of all such impact fees collected shall

be handled in accordance with the provisions of the Utah Impact Fees Act.
(2) The City may hold impact fees for longer than six (6) years if it identifies in writing:

(@) an extraordinary and compelling reason why the fees should be held longer than six (6)

years; and
(b) an absolute date by which the fees will be expended.
(3) The City shall refund any impact fees paid by a developer, plus interest earned, when:

(a) the developer does not proceed with the development activity and has filed a written

request for a refund;
(b) the fees have not been spent or encumbered; and
(c) noimpact has resulted.

(Rep&ReEn 1999-34, Am 2005-09)

15.08.115
Impact Fee Report.

In conjunction with submittal of annual tentative capital improvements budgets, the Mayor

shall submit an impact fee report to the Municipal Council which shows:
(1) impact fees received to date, by type, during the fiscal year,
(2) the fund balance of each impact fee account,

(3) individual impact fee adjustments, credits, or refunds, if any, authorized under this Chapter,
and
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(4) impact fees held longer than six (6) years, if any, pursuant to Subsection 15.08.110(2) of this
Chapter.

(Enacted 2005-09)

15.08.118

Impact Fees.

Impact fees shall be imposed according to the Consolidated Fee Schedule adopted by the

Municipal Council.

(Enacted 2005-09, Am 2006-15)

15.08.120

Inspection Fees.

(1) To defray the cost of inspection for all mechanical inspections, building inspections,
plumbing inspections and electrical inspections to be provided and performed by the
authorized inspection personnel appointed pursuant to Provo City Code, fees shall be charged
as shown on the Consolidated Fee Schedule adopted by the Municipal Council. The fees shall be

paid at the time of application for a building permit, Payment of fees shall be the responsibility

of the property owner or the owner's agent.

(2) Itshall be unlawful for any persons to install, connect or to utilize any material or
equipment anticipated in the above-referenced fee schedule without having first obtained a
permit and paid the applicable fee as in this Chapter provided. Any installation or connection
made without having first obtained a permit and paid the fees as required shall be subject,
upon notice given by the inspection department, to a fee double that set forth in the fee
schedule referenced above.

(a) If any permit required hereunder or fee required hereby is not paid after one (1)
notification from the inspection department, the person or persons responsible shall have
committed a misdemeanor.
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(b) Inthe event that the person unlawfully connecting or installing materials or equipment
is different from the person responsible for the premises, both shall be equally liable for
any unlawful installation or connection or for failure to obtain any permit or fee required

hereunder.

(3) An additional fee as shown on the Consolidated Fee Schedule adopted by the Municipal

Council shall be assessed any builder, developer or other person who makes unauthorized

changes to an approved plan or project subject to the provisions of this Title.

(a) If any permit required hereunder or fee required hereby is not paid after one (1)
notification from the inspection department, the person or persons responsible shall have

committed a misdemeanor.

(b) Inthe event that the person unlawfully connecting or installing materials or equipment
is different from the person responsible for the premises, both shall be equally liable for
any unlawful installation or connection or for failure to obtain any permit or fee required
hereunder.

(4) The head of the inspection division is hereby authorized to establish for miscellaneous
inspections required a reasonable fee comparable to the above to recompense the City for the
cost of inspections or for unusual circumstances not anticipated by the standard fees
established above.

(5) An additional fee as shown on the Consolidated Fee Schedule adopted by the Municipal

Council shall be assessed any builder, developer or other person who makes unauthorized

changes to an approved plan or project subject to the provisions of this Title.

(Rep&ReEn 1999-34, Am 2003-03, Am 2006-15, Am 2006-50)

The Provo City Code is current through Ordinance 2021-11, passed March 16, 2021.

Disclaimer: The city recorder has the official version of the Provo City Code. Users should

contact the city recorder for ordinances passed subsequent to the ordinance cited above.
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