Board of Adjustments Meeting
July 9, 2020

Purpose:  Appeal filed by Tannin and Megan Fuja.  Focus of the appeal is on the City’s administration and application of Zoning Ordinance Chapter 103.09 (Building Height) and the home being built by John and Jennifer Adams at 1115 South Woodland Hills Drive. 

Board of Adjustment Attendees: 

Travis Palfreyman, Board of Adjustments Chairman
David Stones
George Thompson
Joe Wilcox
Brent Winder
Wade Snarr- Recused himself from proceedings 

Appellant: 

Megan Fuja
Richard Reeve- Legal Counsel for Appellant


Adams: 

John Adams
Ryan Beckstrom- Legal Counsel 

City Staff: 

Corbett Stephens, Building Inspector
Jody Stones, City Recorder 
David Church- Legal Counsel 


Richard Reeve:
I'll sit, if that's okay. I don't want to block anybody's view in the back. Chair and members of the board, my name's Richard Reeve. I am legal counsel for Tannin and Megan Fuja. I appreciate your participation in tonight’ meeting and the time addressing these issues already. As a preliminary matter, I ask that Mr. Stones recuse himself from the proceedings. Mr. Stones is married to Jody Stones and as you are all aware this matter has been contentious in the neighborhood. Ms. Stones and her role with the city has been involved from the beginning of the process through the end. From the fulfillment of the building permit to GRAMA request and as you will see in the documents handed to you this night. 

I find it difficult to believe that Ms. Stones has not gone home and had conversations with her husband about this matter and expressed frustrations, possibly about the Fuja’s over this situation. And, in his opinion if those conversations happened communications in that situation, Mr. Stones should recuse himself. Even if those conversations haven't taken place, what is going to be asked tonight to vote on actions that the city has taken, his wife's employer and potentially could be called a conflict of interest. I present that to you as a preliminary matter for your consideration.

David Stones:
Mr. Reeves, thank you for bringing that up.  Inaudible I have served in the city for 20 years in various capacities, and I would respectfully say that in all cases I have been openminded. I have tried to not be part of conversations that could be conflicting in nature. I have not received letters or documents that have been contentious in nature. I haven't read a lot of the information on purpose, to try to be very specific in rendering what I would say is an open-minded decision. However, I can say to the Board that in all these discussions and in the deliberations, if I feel or if the Board feels there are issues that would cause me to not be able to vote unbiasedly, I certainly will be happy to recuse myself.  

Inaudible 
(George Thompson addressing the issue of MR. Stones recusing himself) 

Richard Reeve:
Inaudible

David Stones:
Inaudible

David Church:
Does the board have an alternative member to sit?

George Thompson:
He's sitting right there. (Pointed to Joe Wilkins) 

David Church:
So, we've got one member who has already recused themselves and an alternative. I would just point out that if you disqualify member Stones, you're going to need to get three out of four remaining yes votes. As far as the city's concerned, we want to make sure that there's no allegation that they're denied due process. I'd recommend maybe recusing yourself (Mr. Stones), knowing of course that Mr. Reeves needs three yes votes in his client's favor, then the appeal will be denied.

Brent Winder:
I will say that this is played out in a very public manner and we've all got inclinations one time or another. He is comfortable with Mr. Stones hearing the matter. 




Richard Reeve:
Let me get to it then. As another preliminary matter, to assist in the consideration of this appeal, you have been provided with electronic copies of the documents that we feel are most relevant. Much of what has been provided to you is for context and record. Throughout my presentation I will draw your attention to those documents that are important. I ask that you carefully consider all the documents that you have been provided with.  I draw your attention to a letter date March 5th, 2020. The second is a memorandum dated July 2nd, 2020 It's from Kyle Spencer, a licensed professional engineer with Northern Engineering.  It addresses among other issues the height. And third, a letter dated March 2nd, 2020 from Michael Raymond, a member of the city's architectural committee, to Wayne Frandsen chair of the city's planning commission. Where Michael Raymond states he believes the Adam’s home to be in violation of the city’s height ordinance. 

These three letters from two licensed professional engineers, and from a city official, I believe provides the material issues as presented. I want to first address the nature of the appeal. I know there were some, I'd say confusion in the documents that were presented to this Board, and then I'd like to address the timing. 


First focus on what the Fuja’s are not arguing the issuance of the building permit by the City of Woodland Hills. As you know, that building permit was issued on July the 5th, 2019, over a year ago. If the Fuja’s wanted to appeal that decision, according to city ordinance, they should have done so within 45 days of the issuance of that permit and that's not the issue that we're focusing on.

Instead, the Fuja’s are seeking under city code, section 10-6-4b, to appeal the decision and determination by Corbett Stephens who as I understand is the city’s building inspector and zoning enforcement officer His determination to not enforce the conditions of approval that the city had placed upon the Adams when they were issued their building permit. And two, the decision to allow the Adams to deviate from their approved plans, in a way that violates city zoning ordinance which is a mandatory land use ordinance. City code section 10-6-4b provides that an applicant or any other person or entity may appeal to the board, this board, within 45 days of the order, decision, determination by the planning commission, building inspector or zoning enforcement office.

This allows the Fuja’s or any other person, under the language of the code, to challenge the decision, a decision by Corbett Stephens to not enforce. That's a decision or determination made by Corbett Stephens, the building inspector. There's nothing in the city code regarding appeals to the issuance of a building permit, or to some other form written decision or determination. In the case which we provided to under tab S it's a case called Culbertsome?? [inaudible 00:20:46] versus the Board of County Commissioners. In that decision, the Supreme Court under Utah State statute allows adversely affected persons to challenge more than just land use decisions.


They have the ability, according to the Supreme Court, to challenge the enforcement of those decisions. In this matter, that is exactly what the Fuja’s are asking this board to do. They want the city to enforce the conditions placed upon the Adams with the issuance of their building permit. They want the city to require the Adam’s, to follow their approved plans, and enforce the mandatory provisions of the city's ordinance, which clearly includes the building height portion of the Zoning ordinances.


I want to contrast this situation before the board tonight, and the situation in the Culbertsome (???) decision, with that of another Supreme Court case that the City and the Adams are referencing in the Fox case.  In the Fox case, there was no application that the holder of the building permit had deviated from the house plans, construction plans that were approved as part of the building permit. There was no issue of the enforcement or lack of enforcement in the decision. In that case, they were looking just at the issuance of the building permit. In the situation before this board, like the situation in the Culbertsome (???), the applicant significantly deviated from their approved house plans, and as a result, it brought their construction plan out of compliance, with both the building permit and the city's building height ordinance. 

As I will explain later, by deviating from their approved plans, the Adam’s have already forfeited the legal rights granted to them under the building permit issued by the city in July 2019. And I argue that they are acting in good faith in implementing the approval granted to them. (Code cited- Inaudible) the continuing validity of an approval of a land use application is conditioned upon the applicant proceeding after approval to implement the approval. The applicant has I will explain later with documentation have deviated from their approved plans, and as a result, they've invalidated the approval that they received when the city issued their building permit. The city, pursuant to Utah Code 10-9-5 ??? is bound by the terms and standards that are applicable and must enforce mandatory provisions.

This is supported by the city's own ordinances. City zoning ordinance chapter 131-01 states that it shall be the duty of the city enforcement officer and or building inspector or city council to strictly enforce all provisions. Strictly enforce all provisions of this matter. There's no language in either one of those, the statute or the code provisions, if there is a violation, that it's okay to not enforce it. If there are a hundred other houses out of compliance, then you don't have to enforce it.  It's strict compliance, and strict enforcement.

The city zoning ordinance chapter 131-02 also states that if the city or building inspector finds a house that is not following the approvals or the ordinances, then that person is empowered to take any steps necessary to correct the violations. So that's what we're working with. We're appealing the lack of enforcement and we are appealing in relation to that, the violations of the ordinances that come from a direct result of deviations from the approved house plans.  

Let me turn now to the timing. The city issued a building permit on July 5th, 2019. The building permit was issued based on a number of conditions, including the condition that the Adams be given approval based on the plans that were submitted.  That is the only set of approved plans as I understand it. And our position is that they have deviated from those approved plans. We submitted for that reason a GRAMA request in late March and didn’t receive a response until June of 2020. But as a part of that response, the city confirmed a couple of things. One, this is the set of approved plans. Two, there haven't been any significant alterations approved by the city to those plans. Nor have there been any variances been granted from any mandatory ordinances.

George Thompson: 

What is the date on the GRAMA request? 

Richard Reeve: 

I don't have the exact date it was submitted but sometime in March.  I believe…. INAUDIBLE In consideration of these documents, take the set of approved plans and the documents that are in front of you and stand in front of the Adam’s home and compare the elevation on the front of the house. And if you do that, you'll find significant and material changes between the approved plans, and the elevation of the constructed home.

The Fuja’s as I understand it within that 45 day period, the city through Jody Stones, the city recorder, issued a letter to the Adam’s as part of the lawsuit that stated and confirmed the Adam’s continued to construct their home according to the approved site plan structural design. So, a certification on August 15th, 2019 that the Adam’s were in fact building their house according to the approved plans. The lawsuit between the Fuja’s and Adam’s focused exclusively on the enforcement [inaudible]. So, the Fuja’s took the city at their word that the Adams were following their approved plans.


So, no notification or notice at that point that there was a deviation from the plans that required immediate action. Now it wasn't until February 20th, 2020 that it became apparent that the Adam’s had deviated from their plans, and that the deviations put the Adam’s in violation of the height ordinances. It was on February 20th, 2020 that the Adam’s began constructing their first walls of the third story of their home. Corbett Stephens testified previously under oath and commented to the Fuja’s that he could not take enforcement action against the Adam’s until a violation had occurred. There needed to be a violation for the city to act. In his words, he was going to give the Adam’s leeway to hang themselves. When the violation occurred the Fuja’s actively reached out to the engineer to review the plans against that home that was under construction. And then one day later, 24 hours later on February 21st, 2020, the Fuja’s sent a letter addressed to the city's building inspector/zoning enforcement officer to inform him that the Adam’s were in violation of the city's height ordinance because the home, as constructed, is taller than the city's ordinance.

The Fuja’s followed up with a follow up letter dated February 28th, 2020 with similar issues. At this point, in late February 2020, the Fuja’s did not know the extent of the deviations the Adam’s had made from their house plans nor where the Fuja’s aware that the city had approved any changes to the Adam’s plans. To discover that information, as I stated, the Fuja’s submitted a GRAMA request to the city. 


On March 5th, 2020, Reed and Associates, an engineer retained by the Fuja’s provided a professional opinion to the city that was signed and stamped by two professional engineers. In that letter, the engineer concludes, and I'm going to read directly from the letter So a couple of weeks after the first wall went up. 

The letter, which is signed and stamped by 10 professional engineers addresses a number of issues but I'm going to focus specifically on building issues since that is the matter of why we are here today. At the bottom of page one of five into page two of five, the engineers cite, verbatim, the city's code regarding height limits. And then they look to a survey prepared by Level of Focus, that was the surveyor hired by the Adam’s that prepared a survey and provided it to their engineer, Gilson Engineer. Looking at those elevation numbers, the engineers are able to determine what the natural lowest point adjacent to those structures. That's important because that's the measuring point under the city’s ordinance from which building height is supposed to be adhered. So, there's no guesstimate here. There's no ... We know what the elevations are. We know what they were prior to structuring because they were picked up on a topographic survey done by Level to Focus.

Well, if you look at those elevation lines and if you look at the elevation for post elevation for the main level of the house, the engineer (referring to engineer hired by the Fuja’s) concludes that the height level would end up being 45 feet. That would be the total, 45 feet is the total height according to the city ordinance from the lowest point to the average of the roof and eave.  City ordinance requires two stories, a maximum of two stories or 35 feet in height. We have two engineers in the stamp saying it's 45 feet.

And they go on to say that reviewing the elevation lines and reviewing the house's construction, it would appear that the first story of the building is the bottom floor and that the building is three stories tall, based on the definition of first story in the city’s ordinance. That's their conclusion. There is three stories because of the way that the house is built and the way that it was constructed. And second that using the elevation lines from the topographic survey that the house is 45 feet.

From the GRAMA request, we know that the city knows that the Adam’s have deviated from their site plan.  And as a result, the city’s height ordinance. We will turn to tab e. This is a letter prepared by Michael Raymond a member of the city’s architectural committee. From emails and communications which have been provided as a result of the GRAMA request, we know that Mr. Raymond was asked by Wayne Frandsen, Chair of the city's planning commission, to review the Adam’s construction after the city received the Fuja’s letter on February 24th, 2020. After review of the plans and site visit, Mr. Raymond, in a letter addressed to the chair of the commission concluded, based on a site visit Wednesday, it appears to the residence, as constructed does not comply with plans submitted. The front elevation of the structure now appears to be three stories in height. This tab shows photographs and diagrams that show this. If you would view the second page, there's a picture from the town elevation of the approved plans and a picture of the home as it was constructed on the date Mr. Raymond cites. Mr. Raymond concludes if the original plans had shown the design as now constructed, it would have been classified as a three-story design and would not comply with city ordinances.
This is not from the Fuja’s making something up.  This isn’t from someone professionally hired by the Fuja’s. This is from a member of the city; a city official being asked by the chair of the planning commission to review and prepare a plan and an assessment.  His conclusion, in early March 2020, was that the house was not constructed according to the plans and as a result was not in compliance. 

From other email communications provided by the city in response, there were further discussions that the Adam’s were not following the plans. There is not enough information to determine as to why Mr. Stephen’s determined to not enforce building ordinance. I want you to know that the city did not have the courtesy of responding to either the February 21st, 2020 letter, the February 28th, 2020 letter or the March 5th, 2020 letter from Reed Associates. In fact, out of the 10 or so pieces of correspondence that I personally sent to the city, I have only seen one response from Corbett Stephens and that was a response on some of the complaints regarding slope on the property. So, the city hasn't responded. It doesn't have to. It has no responsibility to the engineers. The engineering concerns have been sent out to. These engineering concerns are being reviewed by a person who is being accused of making a mistake. It's only in his own human interest that we do not acknowledge those. Nor do I know if he's qualified to really address the communal concerns raised by licensed professional engineers.  But most importantly, Mr. Stevens, the city's building inspector and zoning enforcement officer, who is charged by statue with strict enforcement of all mandatory land use regulations, decided to not enforce the conditions of the city's land use decision that granted the Adam’s their building permit. Likewise, Mr. Stevens determined that the Adam’s were not deviating from their approved building plans, contrary to reports and a member of the city's architectural committee. And decided that the Adams home did not violate the city's height limits. The various excuses that have been offered for this decision and documentation of those excuses have been provided by the Fuja’s in tabs H-K.

The main excuse is that there were a lot of other homes like that in the city because there other three stories because they have walk out basements. First of all, I don't think the Fuja’s believe that this excuse is accurate. We don't believe that homes with walk out basements, if you really look at the ordinance are in violation and those are not classified as stories. But it really actually begs the question, if there's all these widespread violations throughout the city, why are we continuing to have those ordinances in the building permit packet at all. 

In any event, on March 31st, 2020, in response to Corbett Stephen’s decision not enforced, either the conditions of the Adams building permit approval or the city's mandatory land use ordinances, the Fuja’s filed an appeal. That's 40 days from February 20, 2020, when the Fuja’s were first put on notice of planning issues and height violations to March 31st, 2020, the date the appeal was filed. That's within 45-day period, the time allowed. This appeal was timely.

After the submission of the appeal, Fuja’s continued to try to work with the city and provide them with information regarding the plan deviations and the ordinance violations. This concludes a letter of April 15, 2020 from Northern Engineering.

Again, signed and stamped by a professional engineer, that also concludes the detailed annotated maps that show the plan deviations or work inspections. Given to the City on April 15, 2020. In that letter, and it's attached, Mr. Spencer, the engineer who signed and stamped this document explained, and this is on page three to four if you need the page, there's a paragraph that starts…


First Mr. Spencer concludes and points out to the city that the basement floor detailed in the Adam’s construction project is actually the first story, by definition of land in section 103.67 of the city code. That definition is meant by first story, as applied to residential districts means the lowest story or ground story of any building, the floor of which is less than four feet below the average contact ground level and the exterior walls of the building. And that's why that line is provided by Mr. Raymond for the drawing and two photographs is important. If you look at his pictures and see how it deviates, what they've done in the front elevation is they have put another cut out, or what appears to be a doorway that is down significantly below the front door. That cut out of that doorway is not depicted on the elevation and approved plans. And they lowered the ground level rating below that front door entrance, and they transformed by doing so, enter the ordinances and the definitions of the city. They've transformed that basement level into a first story, taking a two-story home into a three-story home in violation of the city ordinance.

In the next paragraph, Mr. Spencer goes on to say, it appears that the builder may not be following the site plan. The front view elevation is not consistent with the house being constructed. The foundation line is not consistent in a few areas. It goes on to explain a number of different variations between the approved plans and the as constructed plans.

The next paragraph, the proposed building type of the house plans exceeds the maximum building height of the current city code 103.09. The code reads: the vertical distance to a maximum of 35 feet from the natural lowest point to the highest point of the coping of a flat roof or to the deck line of a mansgard roof, or the mean height level between eaves and ridge for a gable, hip or gambrel roofs. And goes on to provide on page four of four, just like Reeve and Associates, he refers to the known, and no guesswork here, we can go to the topographic survey map and we can know with certainty what the natural lowest rating of that property is and those numbers are provided. The calculations are provided, and the conclusion based on this mathematical calculation is that the Adams home, as constructed is not in compliance with the city's height ordinances. This is math. It's not opinion. It's not guesswork. It's elevation lines.

In preparation for this hearing, Kyle Spencer from Northern Engineering provided an additional letter dated July 7, 2020. I would proffer his testimony as recorded in his letter. That is in section T, I would like to resolve this letter in the notes. Mr. Spencer not in addressing the technical issues expressed a considerable amount of frustration and this comes by years of professional experience he has never had an issue like this. 

Specifically, to the height issues and the issue with the appeals now, starting in paragraph two and continuing through four, Mr. Spencer finds that the construction at 1115 South Woodland Hills Drive clearly departs from the approved plans used to obtain the building permit. The design front elevation is not consistent with the house being constructed.

He goes on to explain in great detail the various documented deviations from the approved house plans. In paragraph three, he says it's clear that these departures from the approved plans meet certain violations of mandatory land use regulations regarding the building. He goes on to explain that the Adams have transformed their basement level into a first story.

And then, he refers to another engineer report that's been provided to you from a structural engineer with CKR Engineering. The structural plans of the house plans have a number of concerns with structural issues, a host of potential safety issues and size issues. The explanations provided by Mr. Raymond, Reeve and Associates, Northern Engineering, and Mr. Spencer are important. They are engineers. They're independent. They stamped and certified, there reports. Mr. Raymond has provided information based likewise. 

George Thompson: 
What tab is this? 

Richard Reeve:
Tab C was the one that I was most recently referring to.

Yes, that's Kyle Spenser. He provided two letters. One on April 15th, 2020 and then one specifically in preparation for this hearing, under Tab T that is dated July 2nd.

Again, no response to the April 15th, 2020 letter that was sent, not to the city, but to the city's supposedly outside engineer, LEI Engineering, who recently emailed and told me that they are retained for infrastructure and subdivision issues. The don’t review house plans. 

I'm not going to go over the detailed, the technical detailed of each one of the building codes. To do so would be tedious for all involved. I would instead refer you to those three letters: Tab F, Letter from Reed and Associates, Tab T, the letter from Northern Engineering and Kyle Spencer and Tab E, the letter from Michael Raymond to explain the claimant issues and how they have explain the height ordinance. 

In order to serve this appeal, the Fuja’s have to be adversely affected. The Fuja’s, as I have already explained, as everybody in this room knows they are adversely affected by the Adam’s. They live on the downward slope of the Adam’s.  They are citizens and residents of the city and they stand to be adversely affected by the deviations to the approved plans and resulting ordinance violations, more than anybody else. They're already subject to flood issues in the past. They're concerned about these issues that have been pointing out by a myriad of professional engineers who tell them that there are problems that need to be addressed, that there are safety issues that need to be resolved. And despite their best efforts to bring these issues to the attention of the city, they have not received any type of response. 

Under Tab Q, the Fuja’s have compiled an analysis of some of the various impacts that have been experienced as a result of these violations. Those include loss of privacy, a home that's much taller than it's supposed to next to them. If you look at the city's general plan and I have provided copies of that to the Board, the plan puts a high priority on privacy, high priority on being exposed to environment and the zoning ordinances that flow from that plan are designed to implement or put into place those priorities. The Fuja’s have now a house that, according to engineers, is 10 feet higher than it's supposed to be, one story higher than it's supposed to. According to the structural engineer, has systemic issues and violates the zoning and height ordinance.


The Adams zoning is misdirected. Most people don't know zoning laws INAUDIBLE if the city tries to withdraw some type of land use. And the Adams argue that because of zoning stops, they now should be allowed to I guess do whatever they want. But the key element of zoning is there. And I don't believe the Adams can argue that they've operated in good faith when they've deviated from the plans. Again, don't take my word for it. You got engineers.  You have Michael Raymond and you can look for yourselves. The copy of the plans in front of you.


For communications that the Fuja’s have obtained from the city by means of groundwork, it's clear that the city is more interested in positioning itself for future litigation than it is to do the right thing. The situation, the right thing, happens to match the statutory ordinance requirements. The Fuja’s want the mandatory land use ordinance, it's like a height ordinance to be strictly enforced. From the communications, and I invite you to look at them under tab H, there's name calling. There are personal attacks and attempts to …. Unprofessional in my opinion. The focus is on either from the city attorney or the city, rather than enforcing ordinance, they are more concerned with picking a claimant. There is more Communication strategy than ordinances enforcing.

I implore the board to take this opportunity to do its research. To not just follow that of the city staff, which appears to be to hide. Take the time to see yourselves the home that is being constructed, to see the deviations. Read and consider the expertise of Reeve and Associates, Northern Engineering, and the city's Michael Raymond. To ignore the weight of this effort would bring this board's decision arbitrary capricious. 

Finally, I'm just asking you to consider what you would do if you were in the Fuja’s position. Fortunately, the vast majority of the homes comply with the ordinances. Fortunately, most engineers don't have to be forced by a city to comply. But what is a homeowner to do when the city doesn't require the engineering of the house next door to be directly on document. What if the house isn't structurally sound? What if the builder makes unauthorized changes that take it out of compliance with the ordinances? What can an individual do if the city refuses to deal with them? Refuses to respond to any of their letters. Refuses to meet with an engineer. Refuses to stop construction. All the while, while working to change the law to and belittle the effect of party and said communications.

In addition, this appeal was filed on March 31st. The GRAMA was filed in March. This information was presented months ago on February 20th when trusses were not ordered yet, but rather than acting on it, construction has continued. What could've been peacefully resolved, Trusses weren't even ordered. They weren't installed. It's not the Fuja’s that have not acted in time. They brought this to the city's attention one day after the first after the wall went up on the first story. That probably could have been addressed properly. Or Mr. Raymond's argument and letter to the city on March 2nd would have been heeded, we'd be in different circumstances. I ask you to consider these questions from your own perspective and then the Fuja’s and the Board will do the right thing which is to insist that the city's ordinances be strictly enforced, regardless of the consequences. That's my presentation for tonight. May I answer any questions for you?

Thanks for your attention.

Brent Winder:
Okay, so, um, and, you have probably addressed this but, in the Adam’s, it references how the city does have some authority to grant some variances when literal enforcement would cause a hardship?  

Richard Reeve:
My response to that is Chapter 131. 41 of the city's zoning ordinances.

Brent Winder:
Strict compliance?

Richard Reeve:
Strict compliance with that title for those is in the zoning.

My other response to that would be, and I think this gets us in, a little bit to the variance and the zoning stuff, I think that may be more applicable, if the person seeking the variance hasn't put themself in the position where a variance is needed. In other words, if you're acting in good faith, but in this situation, the height ordinance comes as a result of unauthorized deviations, then I think if the board were to grant that title the Board it would be awarding an unauthorized use.

Brent Winder
Right, but you have some question so if based on the other… Inaudible I am not saying the city may not have dropped the ball, but it doesn't seem like the Adams necessarily trying to act badly. At least I don’t see anything. Inaudible Do you have anything different? 


Richard Reeve:
I don't. What I do have is a certification set of plans from the city and the engineer. There is no record of anything different that would allow for deviations.

Inaudible 00:58:01

Richard Reeve: 
There is not record of any type of a formal conversation or an informal which grants a deviation. 

Brent Winder
I'm not in construction so I don't know the details, but I do understand that often projects need a template, departure from what it is supposed to be, could seem extreme.  But I also believe 
that it's feasible, it could still be done and end up where it did. And that's all I'm saying is that for me to have brought this (the issue of a variance) and the Adams and the point to they were acting in bad faith. up, that they were not acting badly. But I mean, there are balances here.
Richard Reeve:
But everyone knows when you get a building permit and handed a set of stamped approved plans and you go to and deviate, if I say, "Okay, I want to improve my house plan, even if want several more windows,  change my grading or add a new doorway things. Who does that?

Brent Winder:
But I'm saying engineers are signing off on that. 

Richard Reeve: 
Who does that? 

Brent Winder: 
Corbett. 

Richard Reeve: 
He’s not an engineer. He's a building inspector.

Brent Winder: 
Still he mentioned that the city has someone doing that.  

Richard Reeve:
There is no record unless the city hasn’t provided it which I would have an issue with. 
There is no written, informal, formal certified, uncertified approval of any of the issues in the house.

Brent Winder:
Construction isn't stopped. Construction has not stopped.

Joe Wilkins
So, in construction when plans change, they go back to the engineer on record. He does not approve the engineering or the design. The engineer hired does that. INAUDIBLE 

Brent Winder:
So… INAUDIBLE?

Joe Wilkins:
Yes, so I just changed something here. I would send the data back to my engineering and they would make the changes showing structural changes INAUDIBLE 

Richard Reeve:
We requested all copies of the city.   So again, if the City has them in and I don’t in response to a GRAMA request, that's a problem.

Joe Wilkens:
A question for me. I'm looking to change gear and sort of hear argument with this, because they made these changes as we see, right?

Richard Reeve:
I'm not going to match those elements. I'm just mutating what his conclusions were. 

Joe Wilkins:
One of the changes that have been added would not require something structurally.  

Richard Reeve:
They've added an opening. An opening which I believe is a doorway to walk out front right there and then to the right of that there is a window, from the side of the house there are some issues we raised there. 

David Stones:
The biggest question, so when I looked at that, did the height change? I mean, because when everything went in did that change cause a height change?  

Richard Reeve:
It does create a height change, because what it does, it's the way that the City, I mean, it's your ordinance, not mine. You're the one who qualifies it, not me. But your zoning ordinance, it has a specific definition for basement and for stories. And the way that they have changed grading and the way that they have opened up and daylighted out the house, that changes the definition and then transforms that major level which would normally be considered a first story and the basement would be considered a basement, which wouldn't be counted towards the stories, it changes those, within the definition, basement or story. By making that change, which may or may not be structural, but it is significant in the way that your ordinance is written.

And so, by making that change and bringing the grading down they have now transformed their basement into a first story according to the definition. Yeah, not, this isn't my opinion. This is based on engineers. I believe that it changes based on the construction also based on the ordinances. It's also the conclusion of Mr. Raymond.

Brent Winder:
I had this other question with regards to the property. If the Fuja’s are INAUDIBLE the City for this, or is the City protected under INAUDIBLE?

Richard Reeve:
Mr, Winder, as I'm sure you can appreciate, I'm not in a position to write that. That is into the realm of the city and legal counsel. I'm going to leave that up to Mr. Church on how to work with that question.

Brent Winder:
Okay, no, I was trying to get it the Fuja’s property has diminished if there is some recourse.  
Again, for me it's difficult to pin this on the Adams INAUDIBLE and that are significant. So, I'm just curious.

Richard Reeve: 
I believe there are other options in there.

George Thompson:
Question here, so I don’t mean to be disrespectful and I am not trying to get the Adams off the hook. But you communicate that a deviation is to the approved plans. And there are some, are some.  But this is a mere tab where the items have done some analysis of the height requirement. As you can see, but the point is that they show that 35 feet from the lowest point which is halfway through this top story of the building, okay? So that the building itself is out of spec.
It's higher than the maximum height, right? And it shows at 35 feet you're going right through the middle of the top story and you were at 45 feet. But the diagram we're using is the approved plan diagram, okay? So, if they built it too high it's not like they've deviated from the plan. They built it, to the plan. The plan is at fault and approved improperly by the City. Now where this existed when the plan was approved so it was approved as being too high. That's the City's problem, not the Adams' problem.

Richard Reeve
I don't know. I agree that the City does has some problems but I, however the Adams have clearly deviated from their approved plans.

George Thompson:
Well, I'm not saying in some cases they have, but when it comes to the building height, I don't believe they deviated.

Richard Reeve:
Absolutely, they deviated in such a way, and this is important, and this is why we engineering reports are   important, because it's your ordinance and the way that they have deviated, maybe unintentionally, maybe not, but it has transformed their basement under the City's ordinance into a story.

George Thompson:
Well, that's a different question. I'm just addressing those that I…

Richard Reeve:
Well, that's what I'm talking about too because the building height ordinance requires it's either two stories or a maximum third five feet. 

George Thompson:
Okay. [crosstalk 01:07:44].

Richard Reeve:
They violate on one side.

George Thompson:
I guess I'm with the 35 and not 45. 45 feet was built in in the original plan. And that's inappropriate under. It's wrong. It shouldn't have been approved like that. Okay?

Richard Reeve:
I think Michael Raymond addressed that. He said that if the city grants, because he was one of the three members of the architectural committee who reviewed the plans. And he said the plans, if the plans were to be constructed as he saw on his visit, they never would have gotten approved because under the City's ordinance to be INAUDIBLE.

George Thompson:
Okay.

David Stones:
So, let’s focus on the specific deviation associated. So, the window in that case, it changes the elevation that they're exposed, that's the deviation. And that deviation, just I'm going to be clear just wondered if maybe this in my head, is you say they deviated it on both sides. Both in turning it into a three story but putting that, in a sense, those windows in and changing also in the height.
But they haven't changed the grading, and so it's a specific question, haven't the grading. And put those windows in, would they have not violated them either. Because if the grading's changed that changes the elevation.?

Richard Reeve:
Unfortunately, I'm not an engineer, there is a reason why I'm an attorney.

David Stones:
Well, I'm interested in the engineering. Did they address that? If you're addressing from the perspective of, "Okay, they brought in some kind of excavation and they moved some topsoil and some more dirt, added a window. So, based upon that, now they're in violation of both.
But if they hadn't done any of that, the house structure itself doesn't change as a build. As built. I didn't recall seeing any of that.

Richard Reeve:
I have addressed that and where it comes up is in the definitions of first story and basement. The definition of first story is as a private residential district means the lowest story or the ground story of any building the floor in which is less than four feet below the average contact ground level at the exterior walls of the building. So, by lowering the average contact you then that basement, because it is greater than four feet below, it now by definition. It becomes the first story.

David Stones:
Okay, you know I totally understand that part. And that's where I go to the engineers, many of their context, do they alter, if they hadn't and the house has filled with the big inclines because they excavated some more INAUDIBLE changeable definition of the stories and then the height, I just think INAUDIBLE.  If one is true, then the other isn’t. 


01:11:52.

Richard Reeve:
Any other questions? Thank you very much.

Travis Palfreyman:

Mr. Church.

David Church:

Yes. Let me just say you are in a take a difficult position the City. INAUDIBLE You have a very specific appeal. It is an appeal filed by the Fuja’s through their attorney and it says that they are appealing because as it says the maximum height of the any building cannot exceed two stories or 35 feet in height. 

The City's position is very straightforward in responding to this appeal. You're not worried about INAUDIBLE or if they're too close that's side yard setback stuff or some of the other issues.  The issue on the appeal is for you, first as we said, was it timely? And second, if it's timely, is the appeal well taken?

Let me talk first about the time limits. As he says, regarding the ordinance it allows 45 days from when they knew or should have known that they had violated the ordinance. If they had been really concerned this appeal is allowed, the height of this building being two stories, or 35 feet and they knew when they got copies of the plans in July 2019. They knew when they went to court on the side yard. They had testimony on this in court, but the Judge did not allow, I believe, where they talk about two stories. But they knew about height issue early on. So, they filed with the City when the City gets too high, in saying enforce your ordinance. The testimony of Corbett Stephens will be this, that they are building to the approved plans as in regard to the number of stories and the height. That if the City made a mistake in interpreting its ordinance as regarded the number of stories and the height, that mistake was made and known in July and August of 2019.

Mr. Stephens’s testimony will be, as I've indicated to you, that currently they are complying with the approved plans as it deals with number stories of heights. His testimony will be consistent with what Mr. Reeves says, that there has been a modification. It is a modification that needs review and in his role as building officer has approved, received the appropriate means, and that modification is that they have added windows  into what Mr. Stephen’s interpreted to be a basement and that the opening that we see at the front is a window and not a door and there's another window on the side.

This addition of the windows does not affect the issue under your ordinance, whether or not that basement is a basement or a story. Your definition of basement that has pointed out by Mr. Reeve’s deals with not windows, not with having a door coming out. We all have windows and doors in the basements. It deals with the definition of first story which goes with the first story is defined by the number of feet above or below a certain ground level. 

The fact that they put the windows in according to Mr. Stephen’s testimony will lead to nothing in this issue that the appeal is about. His testimony will be that the plans that were in July are being complied with as it deals with the number of stories of height, the deviation you see is a deviation for windows. That is not significant.

Now if they'd appealed and said, "You can't build windows in the basement," that'd be a different thing. That's not what their appeal is. Their appeal is the building's too tall. It has too many stories and that it is more than 35 feet.

So, I think some of your questions were right on point. The change in the plans itself have no effect on what really is the issue here, is whether or not the City made a mistake in relative to height and number of stories. And that approval is represented in the approved plans that were available to the Fuja’s in July and August. This appeal about that issue is way too muddy.

Now let me just comment briefly about some of the things he said about the city’s response so that you have some idea. I know you didn't have time to go through, the City was good enough to give them copies of all the email.  And he referred to an email from me, a City attorney, and talked about how we were prepping for litigation strategy, making our plan.

Well, the actual emails exchange go like this, "I emailed Wayne. I agree with you that the City ought to make every attempt to get all the facts on this one. We should anticipate that we will be involved in litigation at some point. We need to establish first whether the average the Adams are in compliance with the site plan that has been issued. If not, then we need to force them to comply.  For instance, they are in compliance with the permits, we need to be prepared to show the permits were issued are consistent with the code. If the Fuja’s are working from different facts than we are, then it would be helpful to know that and try to establish what the real fact are. If it Fuja’s are just misinterpreting code interpretation than it is a much better situation for us than if we were both interpreting the codes in the same way, then we made a mistake in applying the facts of the code.”

That's a fair statement and for the city staff to assume. The response to that, Mr. Stephens testimony would be is that he reviewed what the Adam’s were doing. And they were in compliance with the building height as far as he's concerned. That is the facts. They added windows, that did not change the height of this house. It did not change the definition of basement. If this basement is a story under the definitions, it's a story with or without those windows. That change has nothing to do with this issue. It's an excuse the attorney's using because he didn't file this appeal in 45 days from when they knew the issues. In my opinion it's a manufactured excuse for filing this appeal late instead of filing them in August or July or October when they could have challenged the issuance of building committee. They could have appealed to this committee.

So instead of doing that, they sent a letter that says, "Dear Mr. Stephen’s, enforce your ordinances because these people are building in accordance to plan and it's now going to reach the point where it's going to be too late ." That's too late to challenge that. This is a challenge to a building permit, whether the permit was rightfully or wrongfully issued. It's a challenge to a building permit that was issued in July. The Adams have right to the permit. The Fuja’s have a right to appeal that construction, but they had to do it within 45 days of when they know or should have known.

We think the Fox case is right on point. We do not think the Culbertson case is relative to this. This is not an enforcement of a zoning ordinance in that respect. Mr. Stephens was asked to see if in fact they were building to the plans in regard to number of story and heights. He responded that they were.

They don't get to appeal that now and say, "Aha, we now get to start the clock again because they are building according to what Corbett’s testimony will be, to the plans as it regards building height and number of stories. The only deviation in the plan that you see there is that these openings for windows, which are allowed at the basement we had INAUDIBLE.

David Church:
Any questions about that?

Brent Winder:
So, with regard to, I can't remember whose letter it was but-

David Church:
From the architectural control committee.

Brent Winder:
Yeah.

David Church:
A member of that ad hoc committee does not bind the city. And that if you read the whole letter from Mr. Raymond that letter's written when this issue came up. It's are they building according to the plan. When he looks at it and sees the pictures in the thing and says, "Oh, we didn’t approve that”. Why? Because it has windows? Or wouldn't approve it because it was too tall? They should have said when the plans were fist submitted that, "It's too tall," or, "It's got three stories." The fact that he comes back now and says, "If we had seen there was windows there, we wouldn't have approved it," I don't think is relevant.

Joe Wilkins:
So INAUDIBLE… question on grade.

David Church:
Well, I don't know what the argument is on changing the grade because natural grade is the natural grade and we're measuring from it. The argument could be what is actual grade, then that could be an argument, but finished grade cannot be determined until it's finished and we're basing it from natural grade. 

David Church:
Well, to me that's not parts. The natural grade and then [INAUDIBLE 01:22:28].

David Church:
Yeah.


David Church:
But you see whether they've altered from the natural grade or not isn't relevant to the time.
What is relevant, as you pointed out, is it a story. It is 35 feet or two stories. Now, this permit the issue. I'm not saying it does or it doesn't because it's not relevant to this particular argument. Could violate the definition in two ways as I pointed out. Could be a three-story. Could be a two-story building but more than 35 feet above natural grade. Our position here is all that was shown in the original plans.

Joe Wilkins:
But if you look at the original plan with the natural grade?

David Church:
If you look at the original plans you will see some elevations and that and you would see is it in violation or not in violation. And that is the relevant point.  The Fuja’s could have done that in July and August. But they didn't and they are out of the time on the 45 days. The window change in how they're built, that's nothing to do with this. It does not restart the clock for that appeal. If a mistake was made by the City in granting this permit it was made in July.

The Fuja’s had 45 days from when they knew or should have known to file an appeal. They knew about this August, September, October for sure. They had copies of the plans. They looked at the original plans and it says height and stories it is apparent from the original plan. Mr. Stephen’s, in his testimony, says that they're building is consistent with those original plans as it deals with number of stories and height. And the only change that the city has approved is putting some windows that weren’t shown on the original plan.

Any questions about that?

Now let me just talk about remedies.  You are the Board of Adjustments. The statue says what you get to decide. You get to decide whether or not their appeal is well taken or not. Their appeal is ruling whether or not Corbett Stephens made a mistake when he didn’t enforce the ordinance in July. Now if you decide to sign the appeal, or your thinking the city has made a mistake, or did we make a mistake when he was asked to enforce the ordinance? Your decision isn't whether or not the Adams have to tear down their house. That's for somebody else to decide. Your decision isn't whether or not the Adams should stop building. You get to say first was this appeal timely filed? And second, did Mr. Stevens, if it was timely filed, err in his decision when he looked at it and said, "I believe they are building according to plan."

So, if you look at that plan that they're building to and said, if you were to determine that they are building it according to plan or not building according to plan? If you say they're not building according to plan, but they added two windows, or your saying they're building according to plan according to height and number of stories. That's all you could do, that's all you can rule.

Either point out that their appeal deals with item number of stories, even INAUDIBLE saying, "We're appealing to you to enforce the code." He's enforcing, he's applying the code as it applies to the approved, building permit issued in July.  That approved permit was not changed significantly by the Adam’s that would allow us as a city [INAUDIBLE 01:27:19]. The changed the Adams put in their building plans since July, these two windows do not change the definition of a story. If that basement is a third story, it's a third story with or without the windows. The changes the Adams put in their plans to put these windows in do does not change how we measure the height in our ordinances. If it is too tall for natural grade it is too tall with or without those windows.

All of those issues, the number of stories and the height are apparent from the original plans and the original filing. This should have all been worked out quickly in July and August when we were arguing over side yard setbacks and we had all these plan].

Brent Winder:
So, just to make sure on that, you're saying that there are two issues only. That there's [INAUDIBLE 01:28:23] and then if Corbett was correct in applying the code. At which stage of construction are we on?

David Church:
Well, there appeals, let me get it in front of me again, that they have a very specific appeal of.  This is on their Tab C It says, "This is an appeal from Tannin and Megan Fuja to the City of Woodland Hills Board of Adjustments the focus of the appeal is on the city's administration and application of Zoning Ordinance Chapter 103.09 (Building height). For the purposes of this appeal, Zoning Ordinance Chapter 103.09 (Building Height) shall be referred to as the “Building Height Ordinance”. If this appeal is timely filed, your question is, did Corbett take the appropriate action when those letters were sent in February/March saying we're not building according to plan. Corbett’s testimony will be, “I reviewed it, and they were building according to plan as it dealt with building plan. He will testify that they are adding windows. But that window. In his determination was, the height or the number of stories was not affected by this change in windows that there right to build was established by court and the number of stories [INAUDIBLE 01:30:05]

Joe Wilkins:
So, there are two timing issues. The one in July on the setback-

David Church:
Well, July.  We gave you what the Supreme Court says is the law is on the third party when it gets notice of a building permit and that is that the neighbors were put on notice that when they see the foundation start coming out of the ground, they got to go down, if they think it's wrong, and get the plans from the city and check.  In this case, we know they got the plans. I think it's August the first document request. So, they should have filed an appeal within 45 days from that date, they could have. They didn't have to actually no there was an issue, it's just could they know about an issue.   You look at those plans, the plans that we approved in August and July, I think you will see that it is apparent that there's an issue about whether or not that basement is a story and how tall it is. And I believe the Adams… became an issue [INAUDIBLE 01:31:19]

Brent Winder:
So, is it the city’s position that along the way it was an appealable issue or is it not an appealable issue? 

David Church:
I'm not conceding that that's an appealable issue. I'm conceding that if something INAUDIBLE that Corbett says, please give bring it to the appropriate board. I mean, I think that's clear. I think it's also clear that if Corbett makes a mistake in applying the code, and that mistake affects somebody, that that's a billable issue 

The Fuja’s are attempting to say that because they missed their appeal deadline and so they are saying by saying Corbett should enforce the code in March in spite of the fact that the Adams are building in compliance with the permit that was issued in July. I am saying that bootstrapping that by the July to renew the argument that should have been made about the permit by saying we're really not challenging the permit. We're challenging Corbett’s refusal to red tag it and stop it. Corbett will say they're building in compliance with the permit and he had no reason to stop them. 

David Stones:

Mr. Church, I have question specific to their request of my recusing.  Is there anything in Jody’s conduct and/or time limits that would put me in a weird position or the city?

David Church: 
The city’s position is, we have no idea how close you are to your wife?  If there is a question, recuse yourself. People that are accusing you of not being too make a fair decision.  I am just pointing out that that is the poor form. 

David Stones:
In reference to a church position I held, people were always asking, what about this or that and her reply has always been, "He doesn't say a thing to me." I wouldn't remember it as I left it at the church, I forgot the discussion because it's nobody else's business. My entire life and career completely above the and honest and I find the insinuation of the Fuja’s is an offense to me personally. It has nothing to do with my relationship with my wife because I INAUDIBLE a decision yet. I just want to be very, very clear, for the record, that I am not going to tolerate the Fuja’s claim of not being honest.

David Church:
Well, yes. I understand that and I apologize about INAUDIBLE Let me just say, if you are asking me, the fact that they asked you to affects you in a negative way and so you ought to recuse yourself not because of your relationship with Ms. Stones or her relationship with the city, but the fact that I [inaudible 01:35:01] take it personally [inaudible 01:35:09]

Megan Fuja:
it's not that we feel that you would go into it with an official bias, but it would be hard for you ... I think it would be hard for any spouse who loves their significant other to take a stand that might negatively impact them or the employer.

David Stones:
I disagree with Jody all the time.  I totally understand that.

Megan Fuja:
It doesn't have to do with you personally.

David Church:
Yeah, let me just say Jody is not in a position as a decision maker. Nothing this court decides affect Jody’s position with the city.  She's an important paper shuffler. She's not the city manager, she's not the city, she's not building official with the city. So, the accusation that the husband of the city clerk might be biased by the fact that the clerk has provided papers, I can understand why you'd be insulted. But if you are insulted recuse yourself because the insult is [crosstalk 01:36:29]

Ryan Beckstrom:
I will say one thing going back to because I cases over judicial decision maker bias and I think the burden is very high on the Fuja’s. I'm quite confident in that. But given the situation, if you don’t recuse yourself, it's going to be appealed to a district court. So, I have no position on whether you do or don’t, but I have concerns and that's all.  I'd like to start in reverse order by asking a few questions.  Mr. Church addressed very well the issue of what exactly has changed and what hasn’t.  You all seem concerned about this I can tell, and I want to point out something that hasn’t exactly been brought up in the discussions.

If you compare on Tab E this is the letter from Mr. Raymond, you compare the two pictures you'll see that there is a drawing of the grade on the left second page, the picture on the left has a line where they've drawn a line. So, the Fuja’s knew in July of 2019 if you draw that line on the picture on the right, it cuts directly through that window. That is the point I think Mr. Church was wanting to make but maybe without having knowledge about how their construction is going from his statements. The picture on the right isn't a finished. It's neither natural nor a finished grid. A part of that window is going to be buried.

The line on the left shows where the Adams estimate where the finished grade might be and the picture on the right shows a dug-out window, which clearly had to be dug out for it to be installed. But the picture on the right isn't a finished grid. It's neither an actual nor a finished grid. In my opinion, it's completely irrelevant to what is in front of the board tonight. So, that's actually the only thing I'll say other than to know Mr. Church noted, the height problem was very apparent from the beginning. It was 45 feet, three clear stories depending on how you define stories, but there's a foundation wall, two windows, another story is right on top of that. That was all in the plans as they were approved.

So, as far as whether they are building in compliance, that's really all I have say about it. I don't think there's an issue. Corbett Stephens has testified that he clearly believes it's in compliance. My clients can testify that they haven't buried the foundation yet. Finish grade is not installed. All of the engineers that have been hired by the Fuja’s know it's not finished. The grid isn't there yet. How can an engineer measure how tall a building is or where the grid is without knowing what the final grade is going to look like? The plan on the left shows what the finished grid will look like and they acknowledge that much.

Joe Wilkins:
Are you going to plug that back in? 

Ryan Beckstrom:
Yeah. Now, I'm not an engineer, just like Mr. Stephen’s has said that a few times. I'm not either. So, I don't know what the exact measurements are on the picture on the left, but you can tell if you just overlay them with the picture on the right, clearly there's a discrepancy there and that it's going to be back filled. I don't know what the final measurement will be but the picture on the right. That's all. I don't know, we're not looking at a final grid or an actual grid.

David Stones:
So, since this is obviously place in the city where some of lots are more tiered. The Fuja’s did mention potential flooding on obviously around the fire and their after. These lots are close to each other. As the finished grade is finalized, not that it's irrelevant specifically, but what is being done to handle the flooding

Ryan Beckstrom:
Yeah. So, this actually came up at trial in November and the judge was somewhat concerned about this issue because the Fuja’s made a big deal about it and the Adams engineer testified that are a half dozen ways to deal with that kind of extreme grade that is naturally there. He said, "You could put in a drain. You could put in a rock retaining wall. There are a number of ways to landscape or engineer that side yard to prevent runoff from causing problem and in fact, the judge in court said, "Well, I'm not ruling on that issue because the drainage plan hasn't been executed." But the Adams are on notice that they create an issue with water drainage for the Fuja’s. So, he essentially left the issue because he said, "I can't make a decision on something that's not done." But the Adams know that they need to take care of that. And the Adams are planning on it. The Adams are planning on having the engineer create a plan that will resolve water issue.

Joe Wilkins:
[INAUDIBLE 01:42:13]

Male:
That's not what we're deciding on.

David Stones:
Just wanted to add some context.

Male:
Well, I believe it's relevant because all you all noted in our briefing, we know that something needs to occur. I recommended [INAUDIBLE 01:42:30] or a variance on argument. And so, I think it's certainly relevant what are the concerns of the Fuja’s versus what is the harm to the Adam’s if they are required to make a change. To that question, the variance question, I'd like to point out Mr. Reeve has read the ordinance to you and he's misconstrued it a bit.  On page four of his second brief that he submitted, he quotes ... and I'll just read it to you, so I don't have it my stuff but I'm sure it's in here. I have it in my binder. He didn't put it the submission that he sent-

This is July 6th. This is the last thing you received... related to this appeal. So, I'll just read you the ordinance. You can all go look at it later if you want. This is the strictly comply that he repeatedly referred to. Chapter 131.01 of Zoning Ordinance. It says, "It shall be the duty of the city zoning enforcement officer and/or building inspector or city council strictly enforce all provisions of this title.” Corbett Stephens is required to strictly enforce. This board is not required to strictly enforce.  In fact, this board explicitly in the ordinance has authority to grant a variance. So, we're talking about two different things. Yes, certain people are required to strictly enforce it, but the Board of Adjustments has the inherent ability to grant variances. 

David Stones:
So, to ask a question -

Ryan Beckstrom:
Yeah.

David Stones:
So early on and there was context because we are the Variance Board and we do hear variances and it is normally due to certain circumstances. If there has been any variances in the past and these violations, [INAUDIBLE 01:45:02] so that would have been potentially brought to Variance Board.

Ryan Beckstrom:
Yeah. Well, if Corbett Stephens said this isn't right, your plans don't comply. You need a variance or change it. Yes, they would file a variance. This is not an area where the Fuja’s are bringing anything up. And so, the reason that we brought it up is twofold. Number one is it shows that this board has the inherent authority to grant those variances. It matches up with. If it's inequitable to do something the court and this board can grant a variance from what's required.

The second thing that we brought up the variance is because what Mr. Church is saying if you look at what the Fuja’s requested in their appeal.  The Fuja’s now seek, by an appeal, a review of the city’s interpretation and/or its determination regarding the Building Height Ordinance in connection with the Adam’s home. They haven't asked this board to order the home to be torn down or to reverse the construction or redesign the plans. They're only asking this court to decide if Corbett was right or wrong.

So, if this board decides that this is timely appeal and that Corbett was incorrect and where left with a situation where the Adams come back to the Board of Adjustments and seek a variance. So, that's the second reason we pointed out. We are not here being asked whether the Adams should tear down their home, it's never mentioned in any of the briefing of the Fuja’s.  They merely asked this board to decide if Corbett Stephens [INAUDIBLE 01:46:49]. So, I'm pointing out the variance kind of as a background point. It's not in the forefront of what we're here to decide. 

I'd like to next address the point that Mr. Reeve made about good faith.  Mr. Reeve wants this court to presume that anytime something varies from plans that that can't be the rule otherwise, the requirement of good faith [INAUDIBLE 01:47:16].  All the cases that deal with whether a court or a board should enforce zoning ordinance deal with some sort of variance, whether the variance is soft at the offset or the variance is required in the backend. People vary from their plans all the time, whether intentionally or by mistake. Without evidence that the Adams have intentionally varied from their plan, I don't think it's appropriate to presume that they've done anything or violated.

In fact, and referring once again to the trial that was held in November, this very issue was litigated. The honorable Judge Pullman had to decide whether the Adams, and this was in regard to the side lot line issue, had done so not in good faith. And they hadn't. The reason why he said they hadn't, is because at every turn they sought Corbett Stephens and the city’s approval. There is no evidence that they had intentionally varied from the plan. In fact, they'd gone out of their way to make sure that they were complying with what the City believed to be the appropriate plans.

Another side issue I would like to quickly respond to. One of you asked whether the Fuja’s were seeking remedy against the city, if Corbett Stephens had in fact misinterpreted the law. The Utah government immunity act makes government officials and governments themselves immune from the issuance failure, denial, suspension or refusal to issue, deny, or revoke and permit, license or certification or similar authorization. Separately, immune is a failure to make an inspection or making an inadequate or negligent inspection. The answer is [INAUDIBLE] the city. The city is immune from those two things. I just wanted to briefly point that out. 

Then, the last question that I'm was asked was in regard to the [INAUDIBLE]. So, getting back to the timeliness issue, Mr. Church pointed out, there's two potential triggers here. He doesn't believe the second one is relevant, but [INAUDIBLE]]. So, the first one is building permit issue, they clearly did not appeal that in time. They've lost the right to appeal anything that is in the building permit and our position that everything's that's on the Adams home is on the building permit. So, even if this board looks at maybe some other decision that Corbett Stephens has made along the way, whether to enforce or not to enforce.

At the trial in November, Mr. Fuja took the stand and testified under oath that ... and this is on page three of our initial brief, "Many areas of their home are actually exceeding two stories in height." He knew in November that he felt whether it was right or wrong, he felt in November that they were not in compliance with the height ordinance. So, they've been on construction notice in my opinion, since July of 2019. But according to Mr. Fuja’s own sworn testimony in November, they knew that this home was higher than two stories. There's no way they are within the 45 day appeal time and as Mr. Church pointed out, you can't create your own appeal by somehow sending a letter to the city saying, "Hey, this thing we knew about all the way back in November, enforce it now and if you don’t." You're denying the appeal period useless because everyone would reset their own appeal period. The construction [INAUDIBLE] part is awesome. 

So, the second issue I wanted to address, and we have all talked about. I want to briefly read the language that Mr. Church brought out from the Fox case. The Fox case, as Mr. Reeve correctly points out was about a building permit. In that regard, it's not relevant. But 90% of what's in the Fox case, if you take out the words building permit and you put in Mr. Corbett Stephen’s decision to enforce or not to enforce still irrelevant to the issues. So, I'd like to do that. It says if a building permit- rather if the enforcement decision is based on the interpretation of the applicable zoning ordinances municipalities most stop from later ascertaining a different interpretation and [INAUDIBLE] permission or an enforcement decision if the person has occurred extensive expense. 

We're talking about a situation where the Adams not only relied on the initial permit over the last year in constructing their home, but on ... even if we look at every instance of Corbett Stephen’s  visiting the property, approving progress and not raising an issue,  they continued to rely on that. So, if we look at not the issue of whether the building permit was or was not relied upon by the Adams, but whether the city's approval was relied upon, it has been at every stage and the court in November realized that, Corbett recognized that and he still realizes that the Adams are in compliance because he still believes what he deems to be the ordinance. 
That's all I have. 
Questions. Thank you.

David Stones:
Based upon that and the request to recuse myself, I will do so. I officially recuse myself, Thank you. 

Travis Palfreyman: 
Any further comments or questions from the remaining four members of the Board? 

Richard Reeve:
Excuse me, opportunity for a rebuttal?

David Church:
Yes, you should.

Travis Palfreyman:
Yes, please.

Richard Reeve:
I'm not an engineer. David Church isn't an engineer. Ryan Beckstrom isn't an engineer. Even Corbett Stephens isn't an engineer. What you do have in front of you in this binder are the opinions, stamped and signed by local engineers who have not only reviewed the plans, the survey, they've also done site visits and what they say is determined when it comes to engineering questions. I want to be really clear because there are a lot of deviations, multiple and I want to read them because Mr. Church thinks that there has just been some [INAUDIBLE] and that's all that we have to worry about.

So, there's a long paragraph and I'm going to read all of it. It's under Tab P paragraph two, and this is according to an engineer who has listed all the deviations. This is duplicative of the letter Northern Engineering and the letter from Reeve and Associates. In paragraph two it says the construction of 1115 South Woodland Hills Drive, that's the Adams' home, clearly departs from the approved plans used to obtain a building permit. The design contour elevations are not consistent with the house being constructed.  The foundation backfill line is not consistent with the adjacent areas. Stepped foundation walls are not consistent with the Gilson plan which shows that steps are more of a pop out. No window from basement floor to the front, the right elevation also shows the majority of the elevation view for base from this form of concrete, the basement for the foundation shown on the Gilson plan is 9 feet. It is our understanding that Gilson prepared to change to this portion of the north foundation wall and increased the foundation wall from nine week to thirteen, including a 42 inch cross depth requirement, but no revision was made to the dashed line representing the backfill finished grading. I will assume that they needed to deepen the footings to compensate for the north property existing grade area. However, it also appears from photographs of the construction that the basement floor level or application was increased to be level with the top of the [INAUDIBLE]foundation wall segments, but now appear to be all at the same height.

Significant departures in both the stepping of the foundation and the height of many of the foundation walls should have required approval and submission of the amended plans as per Woodland Hills City Zoning Ordinance Chapter 121.08 and 125.08 and Corbett Stephen’s own notes on both June 25th 2019, which says “all steps and footing foundation are to occur as per specified by the engineer of record and July 3rd 2019. Plans show full pipe foundation walls in specified locations per status. Any deviation from the approved plan shall be approved by the engineer of record, prior to inspection. Please give all details adequate attention.” Which document was signed by Jennifer Adams on July 5th, 2019. 

These changes further complicate the grading, slope and drainage requirements at the north end of the property within a very limited setback space of which five nearest feet of the property line could not contain either a top or a tope of a slope per the Woodland Hills Development and Construction standards, as this spot has over 20% overall slope. As you can see, all of these factors work together to make these changes problematic in ways for both the builder, engineers and the neighboring properties.

So, we are not arguing that the addition of two windows at the front elevation has violated zoning ordinance, and we are not asserting that is the plans, those are certainly deviations from the approved plans, but significantly it's the failure, the failure to file a stepping of the foundation. It's the raising of the basement foundation level up to the top of those steps.

Joe Wilkins:
Quick question, [inaudible 01:59:25].

Richard Reeve 
Yes, [INAUDIBLE] 

CROSS TALK 

Richard Reeve:
I invite you to contact Mr. Spencer, he's tried reaching out LEI Engineering. In fact, I got an email from LEI that says we don't consult the City of Woodland Hills on site plans issues.  Call Mr. Spencer and talk.

I don't know your background.

Joe Wilkins:
Excuse me.

Richard Reeve:
Your probably are very qualified to do that. But the point here is we're not talking about window issues. 

Joe Wilkins 
Again, we are trying to get [INAUDIBLE] to the issue here. 

Richard Reeve:
That's me, and that's why I want to speak to the issues in these reports. They speak for themselves. When I start talking about those types of things, it's easy for me, Mr. Church, Mr. Beckstrom, focus on windows because for somebody who doesn't have the technical knowledge, these engineers, they focused on the technical requirements and there is a myriad of significant technical changes that significantly change this home and significantly violate the [INAUDIBLE]. Mr. Church says that I sent a letter asking for Mr. Stephen’s interpretation, I did, I told him that house was in violation, more importantly, Mr. Stephen’s never provided an interpretation, I have not had the professional courtesy of a response to any letters. 

More importantly, let's talk about somebody who did review the approved plans. Mr. Raymond is not just a member of an ad hoc committee. He and the architectural committee in the city approves the plans before they go to Corbett Stephens for approval. And look what his, his own opinion is. I'm not putting words in his mouth. He's saying this isn't what was presented to us. This isn't what the architecture committee approved, because the plans and he understands the definitions of the height ordinance and his opinion is, if the original plans had shown the design has now constructed, it would have been classified as a three story, it's not and would not comply with the city ordinances. 

Joe Wilkins:
[INAUDIBLE] Grade? 

Richard Reeve:
You've got to be careful because the ordinance uses different terms.  Finished grade is only relevant to the basement definition but it is not what the first story definition is. and what Mr. Raymond, the engineers are saying is that, it's the first story definition that doesn't count the finished grade. By the way, finished grade is not some unknown [INAUDIBLE]it is part of the plans that were prepared. That's part of what was submitted and approved to the city. They have to designate the finished grade as part of their cycle of construction, but importantly, the finished grade is only relevant to basement, not the first story. First story is tied to the lowest natural, the lowest natural grade, I'm probably saying that wrong, is the average contact ground work, excuse me, that's what first story is tied to, the floor of which is less than four feet below the average contact ground level at the exterior walls of the building. According to the engineers, according to Mr. Raymond, all professionally reviewed this character, they all have a different opinion than Mr. Stevens.

Joe Wilkins: 

I consider Mr. Stephens to be a professional. 

Richard Reeve: 
I excused him. I even spoke to him as a professional as well and I don't want to diminish his role and responsibility with the City, but importantly he is not an engineer. 

Joe Wilkins: 
He understands very well the engineering.  [INAUDIBLE], I don't necessarily disagree, what I do know is that there is a number of years of experience, but he absolutely certainly knows how it works. 

Richard Reeve: 
I don’t necessarily disagree but what I do know is there are a number of engineers, there is a city official that all disagree.  This Board has to weigh that evidence. Mr. Stevens does not carry your Trump card and to disregard these engineering opinions, as I stated before, I think is an arbitrary and capricious decision. I want to address a couple of other issues; the lawsuit that Mr. Beckstrom referenced was in regard to trial evidence.  There is a requirement that focuses on height and finished grade. It's completely different from ...

Megan Fuja:
[Outburst] It's natural. 

Richard Reeve:
To natural grade. It's completely different from the definitions of height that the ordinance has provided, and that was not an issue before Judge Pullman, mainly because the Adam’s had not constructed their third story and made planning issues until February 20th, 2020.  Mr. Church, talking about notice. We have no way to know what the Adam's would do when they forward with the construction of your home, and it's only since the construction that these deviations can come to light. We are asking this Board for, we're asking for strict enforcement, that's what the city is required to do.

The code says that Corbett Steven says, we're asking Board to review.  Which means clearly again, all authority, the decisions made by Mr. Stephens and we're asking for it to be the code strictly adhered to as the statute and the ordinance require.  As the Board knows. first of all, the Adam’s have not applied for a variance. And second of all, the city's ordinance required or do not allow a variance when the harm is self-imposed. So the Adam’s cannot come in and say, we deviated from our plans, and now we want a variance as a result of that deviation, because that's a self-imposed, whether it's good faith or bad faith, it's a self -imposed condition from which this Board would not be able to rant a variance.

I would ask you to review carefully the basement definitions and the way that those definitions have been defined by the engineers. Because again, basement, the basement is tied to the finished grade and it's the finished grade as measured from the front of the house, not the back of the house, but it may or may not be a walkout. The height of the finished grading from the front part of the house. The Adam’s have made a change where they have raised the foundation. They've raised, raised the floor four feet, the brought the house out of the ground from four feet to around nine feet.  That contributes to a lot of issues, both safety and ordinance issues.

Joe Wilkins:
When I went over the plans [INAUDIBLE] That's what I asked you. [INAUDIBLE]. And it happens all the time, [INAUDIBLE].


Richard Reeve:
I think it's important. I think it's significant and something, I think you should review. It sounds like you're already focusing on that.

Brent Winder:
Can I ask a question?

Richard Reeve:
Sure.

Brent Winder:
So, I believe the issue is the timing.  I have reviewed the Culbertson case it seemed different from the facts of this case and I didn’t see a lot of analogies.  I have yet to hear exactly how you feel that Corbett Stephens, because it does not seem to appear, that there is some authority that the time of the appeal can be interpreted the way the Fuja’s feel. 

Richard Reeve: 
I think there first there are no allegations in Fox that the building permit holder in that case deviated from the approved plans, and that is an important fact in this situation, because we argue that that is the triggering event.

Again, in Fox, they issued a building permit, and then later they try to challenge it and the court denies that. But the new component in this situation is that the Fuja’s have no way of knowing. Fox and all of its cases are tied to the idea of constructive notice. When somebody starts digging a hole next door to you, you are put on constructive notice that they're building a home.  Whether or not, you have a responsibility to go look at the plans, figure out what's happening within 45 days or go to the city board of appeals. But we're not challenging the building permit, and part of the reasons why not is because on August 15, 2019 the city issued a letter saying the Adam’s following their plans. The triggering event then for constructive notice, what is that. For plan deviation, again, not dealt with by Fox, is a deviation from the plans that results in an ordinance violation. It has to be something that can put the Fuja’s on constructive notice, and that didn't happen with the third story, and the deviations that have led to these height arguments did not occur until February 2020. How are the Fuja’s fairly supposed to know and put on constructive notice that the Adam’s are going to deviate from their approved construction plans and until the deviation. Unless of course the Adam’s state at some point that we plan on deviating from the approved plans.  

Brent Winder: 
I think it is a fair point that is being made that entire appeal process basically useless because you could re- trigger the timing of it by flagging it. 

Richard Reeve:
I think every time that somebody deviates from the approved plans. We saw that Jennifer Adams signed a building permit. As we read in the letter from Kyle Spencer, she signed the permit and agreed to the conditions Mr. Stephens put on the building permit, but then they didn't comply with those.

Brent Winder:
This is something though, that there is no precedent as far as I understand...

Richard Reeve:
I think, I think while there may be not an exact analogy in terms of the actual scenario of the case, Culbertson is well recognized for the proposition that you do not have to have a formal land use decision to pursue your appeal rights. That's the key fact, I agree with you that the facts are not analogous, but what it is, Culbertson is well recognized by saying you don't need to have building permit or a certificate of occupancy or a formal written decision, you can appeal from the enforcement of a land use decision, and more importantly, the city's ordinance. There's a lot of ordinances and with every case that you'll look at, they do require some formal written land use decision to trigger them impeding. But that's not what this city’s ordinance requires.  You can, any affected person can appeal from any decision or determination, no written, no form, it uses a lot of words for a decision to determination within 45 days. Well, Mr. Stevens, as of February 20th, 2020, when he is put on notice that there is a height violation and issues from the plans, at that point, he made a decision and a determination to not red tag, to not enforce, and to not hold the Adams to what they agreed to when a building permit was issued. 


Joe Wilkins: 
So, did he not enforce or did he not to as far as you know of? 

Richard Reeve:
We don't know because nobody would respond. Nobody would meet, nobody would sit down with us. All we know is that the house continues forward, it wasn't until June then we get a response to the GRAMA request and find out what's happening behind the scenes, but what we get is a decision and a determination to allow the Adam’s to continue for, to allow the plans  [INAUDIBLE] as they stand with regards to the height ordinance. How are we supposed to be the Fox, if you know Mr. Winder, we are advised upon the legal principle barriers for constructive bogus.  When is a, an affected an adversely effected party, given constructive notice? In this case, when there is a plan deviation. How else are we supposed to get constructive notice until the plan deviation occurs? We don't know when a building permit is issued in July 2019, that there's going to be a time deviation. There's no way of knowing. So, when are we fair to put a date on that? It's the day that they do their plan deviation. That was February 20, 2020 and we appealed within 45 days of that date. We're not trying. We're not trying to say, oh, we forgot about a building permit and now we want to go back to it. We're saying, city you impose these conditions and you're not forcing them, you have ordinance and you’re not enforcing it. You're not enforcing. What else are the Fuja’s supposed to do? What, is there other avenue at that point? I want to address also faith, and this is something I got off the Utah Property Rights Ombudsmen and it addresses good faith. It says it is also necessary to remind, even the property owner has an obligation to inquire about a proposed plan development use. If the property knows the representation is wrong and incomplete the compliance is not in good faith. Finally, if the use of or development requires specific approval, like a conditional use permit or subdivision variance, making substantial changes without first obtaining those approvals would not be good faith reliance. The Adam's new, because it was put in the notes of the building permit approval that certain alterations needed to go through a certain process. They make those deviations, those alterations. They cannot now come back and say, well, we didn't know, and they can't claim good faith, when they were told specifically make the changes anyways. Likewise, they can't apply or can obtain a variance for the same reasons.

That's all that I have. Any other questions?  

Brent Winder:
Where is that in the binder

Richard Reeve:
I believe in tab H.  This is the GRAMA request that shows the timeline. Page 3. You can look at it. You can also look at it in your paragraph from Kyle Spencer that I read a moment ago. He quotes “the conditions and restrictions.”. So, it's there, and it is also o in this section of this table on the right, it talks about the different restrictions that were placed on building permit approval. And it talks about how certain, for example, halfway through number 11, it says plans, this is in red, plans shall show foundation walls and approved steps. Any deviations of the approved plans shall be approved by the engineer of record prior to inspection and it goes on to list other conditions. Mr. Spencer is saying that there is a deviation to the plans. Mr. Steven’s said, if you make those types of deviations of the plans, you need to get approval of the engineer and to provide that. There's no evidence of that in the documents provided to us by the city in response to the GRAMA request. So, I don't think they exist. I'm going to take the city on its word. We're asserting that this was self- imposed that they put upon themselves. 

Anything further? 

I appreciate your patience. 


Travis Palfreyman: 
Any further discussion or questions from the Board? 

Joe Wilkins: 
Is this something we have to decide matter tonight? 

David Church: 
There is a time limit.  You get to deliberate in private. 

Crosstalk 

David Church: 
There is no specific date that you have to decide by in the ordinance.  What you should not do, in fairness to all the parties, is any research or find any additional information.  All the records have been submitted and you would not go out independently. 

Joe Wilkins: 
Review the documentation and anything that has been submitted. 

David Church: 
If your ready, you would adjourn and deliberate and when you are ready to make a decision you could call a public meeting, or you could do a written decision. You have significant electronic files from Mr. Reeve, and I don’t know if you have had sufficient time to review. 

Travis Palfreyman: 
I think we will adjourn the meeting to the city counseling room and discuss it. I do not believe we will be making a decision tonight. 

Adjourn
8:23 pm 




