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Travis Palfreyman (00:00:00):
[inaudible 00:00:00]. Okay, I'd like to welcome everybody who has come here in person [inaudible 00:00:24] via Zoom. I also want to thank Dylan for setting everything up. I realized before COVID, I just took for granted having Jody have everything set up here, and it's even worse to have [inaudible 00:00:39] a lot more hassle [inaudible 00:00:42]. We're going to go ahead and start, don't want to waste any time.
Travis Palfreyman (00:00:50):
I want to be clear on our purpose tonight, that no person is on trial here, [inaudible 00:00:56] filed an appeal. [inaudible 00:01:00] there is a mistake in the application of zoning ordinance 121.10C, and zoning ordinance 121.040 in the construction of the home that's located at 1115 [inaudible 00:01:17] Drive.
Travis Palfreyman (00:01:18):
So, the format [inaudible 00:01:20] are going to begin, each representative [inaudible 00:01:23] representatives 60 minutes including questioning of witnesses, to state their case and the evidence that they have. We'll then give the representative [inaudible 00:01:36] a maximum of 60 minutes, you're welcome to go shorter. [inaudible 00:01:42] would like to have an opportunity to respond to all the city says, reserve some of your time for that, for after they have finished their arguments.
Travis Palfreyman (00:01:52):
And then just before we begin, I just want to remind everyone we're investigating an appeal that was dated November 17th, 2020. The two ordinances addressed in that are zoning ordinance 121.10C, which states all surface water drainage plans shall provide assurances that storm drainage will not negatively impact [inaudible 00:02:13] problems. The other ordinance is zoning ordinance 121.040, which states each final site plan submitted shall contain the following information, unless specifically waived by a planning commission in whole or in part, location site, all subsurface and surface water drainage facilities, existing and proposed, and any established flood plane areas, bodies of water, or other unbuildable areas present on the site.
Travis Palfreyman (00:02:47):
And with that, we are going to turn the time over to Jody, if she wants to [inaudible 00:02:49]. I think we're going to have [inaudible 00:02:59] come up here and adjust the mic [inaudible 00:03:00]. The time now is...
Tannin Fuja (00:03:32):
[inaudible 00:03:32] thank you for including the [inaudible 00:03:44]. I appreciate your efforts and your [inaudible 00:03:45] laws as [inaudible 00:03:48] safe and consistent with the general public.
Tannin Fuja (00:03:55):
Oxygen is a very interesting electronegative [inaudible 00:03:58]. When bound to two hydrogen molecules, establish a [inaudible 00:04:01] resulting in the polarity of one molecule [inaudible 00:04:06] molecule, both highly cohesive and adhesive. Water is a primary [inaudible 00:04:13] considered when evaluating property drainage. [inaudible 00:04:17] water has a density of one gram [inaudible 00:04:20] density of about 0.968 grams per [inaudible 00:04:38] plan. [inaudible 00:04:49] water is approximately 449 gallons per minute or one cubic foot per second [inaudible 00:05:02] composition. Water is [inaudible 00:05:02] any other liquid [inaudible 00:05:02]. It takes [inaudible 00:05:02].
Tannin Fuja (00:05:02):
Any unique properties of water. [inaudible 00:05:08] normal environmental conditions such as those present [inaudible 00:05:16] like defy gravity. That is what the surface water drainage [inaudible 00:05:24] require [inaudible 00:05:25] unless an elaborate reverse gravitational [inaudible 00:05:29] is contemplated and an entire [inaudible 00:05:32] any plan [inaudible 00:05:36]. To be clear, our goal [inaudible 00:05:41] downhill [inaudible 00:05:44] immediately impacted by the illegal construction [inaudible 00:05:53] et cetera. [inaudible 00:05:55]. As such, we are adversely effected parties [inaudible 00:06:02] you're in. We have been [inaudible 00:06:06] by the illegal [inaudible 00:06:08] decisions and actions of the city of [inaudible 00:06:11] and the actions of [inaudible 00:06:14].
Tannin Fuja (00:06:15):
We'll return to this more in a moment. However, I need to make sure that I'm very clear in stating the following so please listen carefully. I hereby formally protest and object to the following decisions and determinations of the board. First, limited our due process rights by not allowing material witness testimony [inaudible 00:06:40] two witnesses of the board's choosing. [inaudible 00:06:49] questions that won't get answered simply because the board decided that we couldn't hear from them. That's kind of sad. I understand we're under time constraints, but [inaudible 00:07:02] matters. Second, [inaudible 00:07:08] by refusing [inaudible 00:07:10] laws and regulations that the board has previously heard, adjudicated or for which the board [inaudible 00:07:34].
Tannin Fuja (00:07:34):
[inaudible 00:07:34] two, three, four and six and actually have [inaudible 00:07:34] all of them. [inaudible 00:07:34] future judge district court because all this information will be presented [inaudible 00:07:52].
Speaker 4 (00:07:51):
Travis. [inaudible 00:07:52].
Tannin Fuja (00:07:52):
[inaudible 00:07:52] fully presented to the board in a 50 plus page appeal can not be accurately presented in the time allotted. [inaudible 00:08:02] have been provided. [inaudible 00:08:05] relative to the [inaudible 00:08:11] a certificate of occupancy. But yet we weren't allowed to present on that today.
Travis Palfreyman (00:08:16):
And we will not be hearing anything regarding that today.
Tannin Fuja (00:08:24):
[inaudible 00:08:24] of why they should be heard because your 30 days is up gentlemen. [inaudible 00:08:39] very clear [inaudible 00:08:39] building inspector. It was a decision made by [inaudible 00:08:43]. So if you choose not to, that's fine. [inaudible 00:08:49]. That's obviously the position that's being taken here and that's just fine. [inaudible 00:08:54] is effected by a lot of things. A lot of things that should definitely [inaudible 00:08:59] before a certificate of occupancy was ever granted. So, we hereby [inaudible 00:09:05] one through four [inaudible 00:09:06] to the board.
Tannin Fuja (00:09:06):
We hereby [inaudible 00:09:06] members of the board [inaudible 00:09:06] record of this proceeding, all of which was referred to [inaudible 00:09:59] to appeal to that court. It is interesting to note that the [inaudible 00:10:01] of this board's previous interpretation of city ordinance [inaudible 00:10:07] standards. [inaudible 00:10:17] variances.
Travis Palfreyman (00:10:21):
[inaudible 00:10:21]. We have already made the determination that we will be hearing the items in the November 17 appeal.
Tannin Fuja (00:10:27):
Absolutely. I will point out that it's [inaudible 00:10:29] for us to realize that drainage is effected by those building construction standards and we'll hear it.
Travis Palfreyman (00:10:31):
[crosstalk 00:10:31]. Let's hear how it's effected then. Let's get [inaudible 00:10:31].
Tannin Fuja (00:10:31):
I have 60 minutes, right?
Travis Palfreyman (00:10:41):
Thank you, yes you do.
Tannin Fuja (00:10:48):
Thank you. That doesn't include interruptions, is that correct? [inaudible 00:10:48]. Why? Because it's the decision of the zoning enforcement officer. So you [inaudible 00:10:58]. You followed the law as you should have. Because the zoning enforcement office, as it says in our city laws [inaudible 00:11:09], but all laws related to the construction. The city attorneys [inaudible 00:11:20] and so we bring that to your attention that a certificate of occupancy should never have been granted [inaudible 00:11:25] safety issues [inaudible 00:11:31].
Tannin Fuja (00:11:31):
The issues [inaudible 00:11:32]have also been brought forward. We sat here, I didn't [inaudible 00:11:45]. You've heard [inaudible 00:11:54] we didn't know those things because they weren't released until after the hearing. [inaudible 00:12:00]. The structure. Yeah, this one, mm-hmm (affirmative). [inaudible 00:12:43] slope there. You can also see that [inaudible 00:12:47] feature there is what the building inspector is referring to [inaudible 00:12:56]. Unbelievable. But that's what he used in his calculations. It doesn't appear in any plans [inaudible 00:13:05] calculate building height. [inaudible 00:13:09] directly impacts drainage, because how far [inaudible 00:13:13], how far do I need to go before [inaudible 00:13:16] first story. [inaudible 00:13:20].
Tannin Fuja (00:13:28):
As a result [inaudible 00:13:31] slopes are [inaudible 00:13:31]. Interesting isn't it? The issues of timeliness of [inaudible 00:13:48] several times. [inaudible 00:13:52] provided [inaudible 00:14:00] was given, [inaudible 00:14:05] these particular items were appealed. [inaudible 00:14:10] has been so [inaudible 00:14:11] used here previously [inaudible 00:14:16] application [inaudible 00:14:21] to respond to a [inaudible 00:14:31] request [inaudible 00:14:33] it's hard to know. [inaudible 00:14:38] see the records [inaudible 00:14:39] they're evidence [inaudible 00:14:45]. Nothing. Zero. [inaudible 00:14:49] supposed to be [inaudible 00:14:50]. How are we supposed to have material knowledge of these things [inaudible 00:14:57] general rule that there may be exceptional circumstances [inaudible 00:15:05]. Even after the [inaudible 00:15:06] may include fraud [inaudible 00:15:14] officials to secure a building permit.
Tannin Fuja (00:15:15):
These types of actions [inaudible 00:15:18] that the appeal period will not begin until [inaudible 00:15:23]. One of the reasons we were surprised, shocked was [inaudible 00:15:31] provided to [inaudible 00:15:31] on the 15th of August, 2019 [inaudible 00:15:35]. This is [inaudible 00:15:42] for court [inaudible 00:15:45]. So [inaudible 00:15:48] and those deviations existed after this date. The city [inaudible 00:16:05] and yet in the building planning review made by Mr Clark Stevens, it says the [inaudible 00:16:13] shall [inaudible 00:16:15] be six inches lower than the top of the foundation and shall [inaudible 00:16:20] structure. Well, if they do that [inaudible 00:16:27].
Tannin Fuja (00:16:29):
[inaudible 00:16:29] drainage shall not [inaudible 00:16:30] occupancy shall not be allowed prior to compliance. Folks, they're in the home. Water is draining towards [inaudible 00:16:39] it's a soup. You want to know why? Because Mr [inaudible 00:16:45] decided to put two down spouts on the edge of his property and then [inaudible 00:16:49] on the other side so it's all aimed toward my property. What's even more fantastic is that [inaudible 00:16:58]. Six feet of dirt between our properties. Even though the slope [inaudible 00:17:09]. No. [inaudible 00:17:16]. The city received a report for a geo [inaudible 00:17:22] engineer saying this has to be stopped [inaudible 00:17:23].
Tannin Fuja (00:18:08):
Interestingly we have here a letter [inaudible 00:18:08] entire process. [inaudible 00:18:32]. Keep in mind folks, this is just a [inaudible 00:18:59] probably some of the most welcoming people to be honest. This isn't about being vindictive and [inaudible 00:19:14]. It's not about [inaudible 00:19:16]. We don't have windows [inaudible 00:19:19] trees anyway. [inaudible 00:19:24]. If the house was [inaudible 00:19:38] and followed the appropriate plans [inaudible 00:19:43]. Turn the home 90 degrees so it's not effecting [inaudible 00:19:48]. As homes are [inaudible 00:19:48] all the way up and down [inaudible 00:19:52] require. [inaudible 00:19:55].
Tannin Fuja (00:19:59):
The problem is [inaudible 00:20:00] of the building inspector. You know what he said when we asked him [inaudible 00:20:10] appeal his decision? [inaudible 00:20:13]. July 2019, before he submitted the [inaudible 00:20:22]. Goodness gracious. [inaudible 00:20:22] at that point in time? No, not for you. [inaudible 00:20:29] get a survey. We did. No, [inaudible 00:20:34]. We did. [inaudible 00:20:39] having to do this. [inaudible 00:20:44]. No. I'll spend an hour on the phone explaining why I can't come down to the property to take a look at it. [inaudible 00:20:52] you can see a six foot [inaudible 00:20:57] easily. Other things here. [inaudible 00:21:03] plans and [inaudible 00:21:10] retaining walls and [inaudible 00:21:12] maximum height of 48 inches. [inaudible 00:21:16] so where are these retaining walls?
Tannin Fuja (00:21:26):
City [inaudible 00:21:27] of property. [inaudible 00:21:32] why? Because they know the house is in the wrong direction [inaudible 00:21:37]. I can't make this stuff up folks. [inaudible 00:21:58] for their plans? Yes. Since March 2nd of last year, 2020, internal report requested by the chairman of [inaudible 00:22:08] commission. A retired architect [inaudible 00:22:11] has to sign off before a building inspector can issue a permit [inaudible 00:22:23] based upon a visit made today it appears the resident [inaudible 00:22:25] does not comply with plans submitted. With original plans it shows [inaudible 00:22:29] would be classified as a [inaudible 00:22:32] design and does not comply with city ordinances.
Tannin Fuja (00:22:41):
[inaudible 00:22:41] council's objection [inaudible 00:22:44] just want to remind you [inaudible 00:22:48] 15th of March [inaudible 00:22:52] not following the plans. [inaudible 00:23:08]. In court, the court [inaudible 00:23:10] said, the question was asked, do you ever refer [inaudible 00:23:17]. His answer, yes. [inaudible 00:23:23] consulting engineer [inaudible 00:23:26]. Did you refer [inaudible 00:23:35]. There was at least a [inaudible 00:23:36] error in the site plan and you still didn't seek an engineer's review of the plans? Correct. Would you agree that a 5.7 foot difference in existing grade is a significant issues? He answered, yes. [inaudible 00:23:58] that requires some kind of engineering review? His response, yes.
Tannin Fuja (00:24:09):
[inaudible 00:24:09] for a very very long time. [inaudible 00:24:16]. We're not going to stop [inaudible 00:24:20] he says, [inaudible 00:24:24] if that's what they choose to do. [inaudible 00:24:29] what do you mean by [inaudible 00:24:31]? His answer, if someone wants to make a mistake, if someone makes a mistake I have to allow them to make the mistake to some extent. If it's [inaudible 00:24:45] safety [inaudible 00:24:47]. His response, that's the only time [inaudible 00:24:55]. Apparently that's [inaudible 00:25:05]. Allow me to read to you if I may, [inaudible 00:25:17] testimony provided by licensed professional engineers. I, [inaudible 00:25:23] respectable [inaudible 00:25:27]. What professional licenses, certifications or [inaudible 00:25:39] et cetera do you have in that field? My name is [inaudible 00:25:42], I'm a board certified licensed [inaudible 00:25:43] engineer. [inaudible 00:25:45] science and civil engineering. [inaudible 00:25:50] in the State of Utah. [inaudible 00:25:53] civil engineers regional [inaudible 00:25:57]. I was an ASCE Utah [inaudible 00:26:01] engineer year 2017.
PART 1 OF 4 ENDS [00:26:04]
Tannin Fuja (00:26:02):
[inaudible 00:26:02]. Are you sure [inaudible 00:26:07] violations for [inaudible 00:26:09]. Is that correct? Yes. Do those violations [inaudible 00:26:14] include violations Utah State building code? Yes. Do you [inaudible 00:26:20] stamped and signed reports? Yes. We gave you a list of some [inaudible 00:26:30] that we'll in emails from city leaders. After they've received these, they said, "Those statements made by city officials [inaudible 00:26:36], employers, contractors [inaudible 00:26:36] should not be taken seriously." I [inaudible 00:26:43] submitted to the city that there are some things [inaudible 00:26:47] and there are many errors and inconsistencies. [inaudible 00:26:47] reports are based on [inaudible 00:26:51] emotional [inaudible 00:26:53] and basically [inaudible 00:26:55] based on the [inaudible 00:26:55]. At the end of the day [inaudible 00:26:57]. What is your response to these assertions [inaudible 00:27:02]. Has any city official [inaudible 00:27:13] ever contacted me [inaudible 00:27:15] those reports? No.
Tannin Fuja (00:27:19):
In your professional experience is the response [inaudible 00:27:22] typical [inaudible 00:27:25]. It is not typical at all. As stated previously a meeting should have been called between [inaudible 00:27:30] parties. [inaudible 00:27:32]. In your professional experience when is it [inaudible 00:27:39] stating that there are [inaudible 00:27:47]. In your professional experience [inaudible 00:27:52] violations to be [inaudible 00:27:57] the city's attention. [inaudible 00:27:58] safety is compromised. [inaudible 00:27:58] safety issues that are brought about by two [inaudible 00:28:00]. It is the duty of the city to investigate [inaudible 00:28:07]. Lives are at stake. Does anything else need to be stated? In your professional opinion is the standard practice for a city not to require [inaudible 00:28:15]. It is not standard practice.
Tannin Fuja (00:28:15):
In your professional opinion is it standard practice for a city to allow violations to persist [inaudible 00:28:15] allow a builder to fix it while [inaudible 00:28:15] the builder to stop construction [inaudible 00:28:18] violation. It is standard practice. It's not construction [inaudible 00:28:37]. In your professional opinion is it [inaudible 00:28:43] or standard practice for a city not to require [inaudible 00:28:54] is actually built? It is not standard practice. Number [inaudible 00:28:54]. In your professional experience does the city still have a duty to correct these violations [inaudible 00:28:56] safety? Yes, 100%.
Tannin Fuja (00:29:10):
In your professional opinion does [inaudible 00:29:10] to obtain a building permit. It is [inaudible 00:29:11] as stated in the report. Do you have any other comments regarding your report, the statements, the actions [inaudible 00:29:30] of the city or anything else [inaudible 00:29:32]. The way the city has apparently handled this is very concerning and needs to get addressed. This is a problem that [inaudible 00:29:40] grave consequences if not rectified ASAP.
Tannin Fuja (00:29:51):
Next one is Bill Turner. [inaudible 00:29:51]. I'll also reread some of the questions [inaudible 00:29:57] background. [inaudible 00:30:00]. I am the past president of Utah State [inaudible 00:30:07] American Society of Civil Engineers. I was a member of that organization [inaudible 00:30:11] strict code of ethics for civil engineers. [inaudible 00:30:13] and I currently [inaudible 00:30:18]. In your professional experience [inaudible 00:30:27]. I'll just read all the question [inaudible 00:30:29]. In your professional opinion [inaudible 00:30:29]. In your professional experience would it be reasonable to expect such areas [inaudible 00:30:30] site plan? [inaudible 00:30:34] six feet or those required in a survey [inaudible 00:30:34] easy to identify since the [inaudible 00:31:01] just beyond the site boundaries [inaudible 00:31:06]. So he's telling you [inaudible 00:31:14]. In my opinion, an experienced inspector, [inaudible 00:31:18]. An experienced inspector should be able to [inaudible 00:31:33]. He says, [inaudible 00:31:39] inspector should be able to identify [inaudible 00:31:41]site plan. [inaudible 00:32:02].
Tannin Fuja (00:32:02):
[inaudible 00:32:02] requests that [inaudible 00:32:08] rectify [inaudible 00:32:08] changing the site plan. [inaudible 00:32:12] a little bit later, but we still don't quite know [inaudible 00:32:17]. In my professional opinion was the [inaudible 00:32:21]. Not only be acting in appropriately [inaudible 00:32:40] personal [inaudible 00:32:42] as well. [inaudible 00:32:46] an inspector [inaudible 00:32:49] even after [inaudible 00:32:52] professional identifies [inaudible 00:32:55] site plan. This is my first time in 31 years of experience [inaudible 00:33:06] such a situation [inaudible 00:33:06].
Tannin Fuja (00:33:06):
In your professional experience [inaudible 00:33:06] will not [inaudible 00:33:12]. In your professional experience does steep slopes or [inaudible 00:33:21] effect [inaudible 00:33:22] or flow rates? In my professional experience [inaudible 00:33:25] flow rates may result in soil [inaudible 00:33:28]. In your professional experience the soil [inaudible 00:33:28]. In your professional experience [inaudible 00:33:56] retaining walls will significantly effect [inaudible 00:34:02]. Based on the original plots [inaudible 00:34:08]. In your professional opinion do you agree [inaudible 00:34:13]. When I reviewed the site plan [inaudible 00:34:17]. Then he says this really importantly, [inaudible 00:35:10].
Tannin Fuja (00:35:10):
[inaudible 00:35:10] elevation problems [inaudible 00:35:12]. The differences I pointed out [inaudible 00:35:42] are easily identified [inaudible 00:35:57] survey. Essentially [inaudible 00:36:02] written. [inaudible 00:36:03] report. [inaudible 00:36:04] health, safety and welfare of the public, particularly [inaudible 00:36:07] maybe a danger because of the lack of [inaudible 00:36:22] multiple, two or more professional engineers [inaudible 00:36:24] for construction. The violations are not [inaudible 00:36:31] effect adjacent properties. In my opinion [inaudible 00:36:39]. I have never heard of a city [inaudible 00:36:46]. Until such violations are [inaudible 00:36:46]. In my opinion, the [inaudible 00:36:46] will significantly impact the construction. Allowing construction to continue [inaudible 00:37:05] can result in unsafe conditions, unsafe slopes, in proper drainage. It could possibly effect the site on adjacent properties. In your professional experience would the city still have a duty to correct these violations and ensure public safety? Yes. In your professional experience do you believe the violations identified [inaudible 00:37:26] safety risks? Yes. Particularly with respect to [inaudible 00:37:33].
Tannin Fuja (00:37:32):
In your professional opinion does the [inaudible 00:37:39] construction [inaudible 00:37:42]. Yes. [inaudible 00:37:52] the site plan. Yes, those areas violate [inaudible 00:37:57]. Dismissing the [inaudible 00:37:57]. In my 34 years of experience this is the first time I've ever heard [inaudible 00:38:17]. Usually cities are responsive to concerns expressed by professional engineers especially [inaudible 00:38:27]. Kyle Spencer, professional engineer. Licensed, State of Utah. [inaudible 00:38:36]. Yes, those areas of the [inaudible 00:38:46] identifiable [inaudible 00:38:47] review or site visit. Yes, a certified building inspector should reasonably be expected to identify [inaudible 00:38:59] city engineer or contact the city engineer. [inaudible 00:39:15] ask questions [inaudible 00:39:15] are placed on hold [inaudible 00:39:18] accepted by all the parties. In your professional experience [inaudible 00:39:19] and how is that different than placing [inaudible 00:39:19] foundation? No, there should be [inaudible 00:39:19] original [inaudible 00:39:19] material. [inaudible 00:39:19] compliance with [inaudible 00:39:19]. Well, folks, they're in trouble. And it could have been stopped early. [inaudible 00:39:19].
Tannin Fuja (00:39:19):
Most of you know us [inaudible 00:39:31] black hats. We're trying to protect our home and have the city listen [inaudible 00:40:44]. In your professional experience [inaudible 00:40:44]. Yes. [inaudible 00:40:44] not including [inaudible 00:40:50] areas. Do you agree with this assertion [inaudible 00:40:52]? No. It's my interpretation [inaudible 00:40:55] all areas [inaudible 00:40:57] regarding [inaudible 00:41:00]. I don't have time [inaudible 00:41:09] read this. [inaudible 00:41:14] report saying [inaudible 00:41:15]. The chair [inaudible 00:41:19] commission has insinuated [inaudible 00:41:29] working and professional relationship with [inaudible 00:41:50]. Take time to review all those.
Tannin Fuja (00:42:15):
It's clearly evident that the [inaudible 00:42:20] site plan [inaudible 00:42:22] as stated by [inaudible 00:42:23] professionals [inaudible 00:42:24]. You can see [inaudible 00:42:24]. Knock on the door. New Years Eve. [inaudible 00:42:24] and the sheriff serving us with a document saying [inaudible 00:42:24] compliance [inaudible 00:42:24]. Two different ways. [inaudible 00:42:24] just the average [inaudible 00:43:30]. The average [inaudible 00:43:37] is more than [inaudible 00:43:40]. In your professional experience is it reasonable for a building inspector [inaudible 00:43:50]. And the response he said, yes. [inaudible 00:44:11].
Speaker 6 (00:44:15):
Mr [inaudible 00:44:15], just so you know, we're at 40 minutes. [inaudible 00:44:42].
Tannin Fuja (00:44:42):
[inaudible 00:44:42]. Oh gentlemen, I wish we had time to go through all this information, but [inaudible 00:44:48]. You've lived through it. You know what's happened. [inaudible 00:44:59] explain the problems [inaudible 00:44:59]. You just can't make this stuff up. [inaudible 00:45:03] so [inaudible 00:45:08]he does. But this is what he says. He says, is there [inaudible 00:45:13] require the city to record its ordinances. What? [inaudible 00:45:22] ordinance. [inaudible 00:45:25]. Meanwhile I was over on [inaudible 00:45:38] talking about safety issues. [inaudible 00:45:44] says right here in an email, tell it like it is, it is enforceable. He bolds and underlines [inaudible 00:46:05].
Tannin Fuja (00:46:07):
[inaudible 00:46:07] to the city. You'd think if you're going to the city and asking for a [inaudible 00:46:10] explains to the city officials how he can [inaudible 00:46:21] played these games for a long time. [inaudible 00:46:39]. Unfortunately we won't be able to hear from him. [inaudible 00:46:43]. The challenge we face [inaudible 00:46:43] should never have been allowed to build a house on that lot. [inaudible 00:46:57] left with no evidence to suggest otherwise. Pay attention to this. I really [inaudible 00:47:07] change is necessary [inaudible 00:47:09], but since the engineer [inaudible 00:47:12] several issues beyond just [inaudible 00:47:16] engineer report that gives us [inaudible 00:47:20] complaints.
Tannin Fuja (00:47:22):
[inaudible 00:47:22] costs us money. So, [inaudible 00:47:27] city went through [inaudible 00:47:31] although [inaudible 00:47:32] refer to [inaudible 00:47:35]. So we're changing laws. It just happened to be [inaudible 00:47:44] brought up. [inaudible 00:47:48] ambiguity in the law [inaudible 00:47:48] will allow. Accountability's an interesting thing gentlemen. I repeatedly asked for [inaudible 00:48:02]. The city attorney to [inaudible 00:48:42]. You have to be pretty creative to [inaudible 00:48:59]. All service [inaudible 00:49:03]shall provide [inaudible 00:49:05]. You're supposed to [inaudible 00:49:05] because there's [inaudible 00:49:10]. Unfortunately [inaudible 00:49:10] go through all of this [inaudible 00:49:10].
Tannin Fuja (00:49:10):
[inaudible 00:49:10] the original [inaudible 00:49:10] and it took us a long time [inaudible 00:49:37] to be addressed. [inaudible 00:49:51] and you can see because the [inaudible 00:49:56] running this way. Should the house run this way? No, it's going to [inaudible 00:50:02] this way. [inaudible 00:50:05] your house runs that way. Yeah. But [inaudible 00:50:08] look what happens to the [inaudible 00:50:09] that run this way. [inaudible 00:50:14] to reduce the number of elevation lines that we [inaudible 00:50:16] over. I mean, look guys, this is a huge red flag and the city's allowed them to disturb those [inaudible 00:50:25] 10 foot plus wall in some parts, but other parts, no. Over here [inaudible 00:50:35] too.
Tannin Fuja (00:50:37):
[inaudible 00:50:37] submitting report after report after report. [inaudible 00:50:39]. You can just throw this stuff out. [inaudible 00:50:49] helpful. I want to bring up one important point here. When I was on this [inaudible 00:50:55] elevation [inaudible 00:50:56] elevations [inaudible 00:51:02], this is the [inaudible 00:51:03] plan. [inaudible 00:51:03] everybody in the city. I want to point out, these are the errors that are easily identifiable. They're still on there. But I want to highlight one point because it's just so interesting. [inaudible 00:51:38]. Go to this one. It looks like this. I think it's the fourth to the last page. This is what was on the original plan. [inaudible 00:51:54]. Now-
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Tannin Fuja (00:52:03):
Yeah, I was relying upon that number. I represented to get [inaudible 00:52:08] in the Fourth District Court that that was correct. In fact, in the findings of fact of that court case, fact number five says that the Adams' engineer testified there were no errors in his engineering plans. That there's a 5942.74 operational is determined by [inaudible 00:52:27]. Then, in 36, he further testified that as the [inaudible 00:52:30] reaches [inaudible 00:52:31]. Well, that's what was submitted in court. Now, look at what shows up on the united site plan. This is my next one. 5937, where'd that number come from? I thought it was determined by [inaudible 00:52:50]. I represented and convinced the judge that it was really 5942 because the material and all the court says about drainage? [inaudible 00:53:03] 5942, but suddenly now, it's 5937. [inaudible 00:53:06] .74 feet of difference, that he said was there from the beginning.
Tannin Fuja (00:53:06):
For those and all the other [inaudible 00:53:06]. They're still there. So we don't go grab our water from the well. [inaudible 00:53:23]. Pass out the rest of the information.
Megan Fuja (00:53:30):
[inaudible 00:53:30] it's all passed out.
Tannin Fuja (00:53:32):
Can we go over how... There are errors. [inaudible 00:53:35]. I want you to just see here, because this is really, folks, what's going on. [inaudible 00:53:43]. That's my wife there. [inaudible 00:53:44], stand up. That's her height. Look at the dirt that's piled up right there. That's at the property line.
Megan Fuja (00:53:51):
Sorry, yours aren't in color.
Tannin Fuja (00:53:52):
[inaudible 00:53:52] black and white [inaudible 00:53:52]. Okay? And those lumps of dirt were just allowed to sit there. This is already taken. That's just sitting at the property line. There's more of it. This is where they were trying to get a [inaudible 00:54:11], not a story above grade, although they really can't do it because there's mud there.
Tannin Fuja (00:54:17):
Good luck covering that water. They tried put up these retaining walls, but look, the retaining walls are all crooked. They're going to let water down in from the sides.
Tannin Fuja (00:54:31):
Look at what's happening. Look at the erosion. That's what's happening right now to the property. Look at this nice big channel that's cut [inaudible 00:54:42]. Right down into our yard.
Tannin Fuja (00:54:42):
Now, this was one I wanted you to take a look. Here's the downspout. On the other side, look at how [inaudible 00:54:42] built up. Where's that water going to go? Zoom, right down to the Fuja's house. There's dirt built up here. It's not going to go this way and it can't go this way out to the road. It's just going to slide down. That's exactly where the erosion [inaudible 00:55:11] is. [inaudible 00:55:14] the last picture. The court says that braiding is a minor thing. They can pick afterwards.
Tannin Fuja (00:55:24):
If we have time, I have Mr. Francis coming up. I apologize [inaudible 00:55:29] didn't have the time or a visual to [inaudible 00:55:33] ask lots of questions about [inaudible 00:55:38]. To be honest with you, I'd just like to sit down and talk about these issues because I think [inaudible 00:55:42] and stop all this legal mumbo jumbo. [inaudible 00:55:46] a resolution. We've been asking the city to do that since July of 2019, and what have they said? [inaudible 00:55:52]. All the expense, the time, the effort you're wasting.
Tannin Fuja (00:55:57):
You know what my 12-year-old son said to me today? "Dad, I just finished my 12th year. You know what we did the entire year? Not a [inaudible 00:56:22]."
Tannin Fuja (00:56:22):
We at 10% of [inaudible 00:56:22] why. Mr. [Franz 00:56:22] said everything. June 17th, 2017, said, "Ask a [inaudible 00:56:22]." We're asking a thousand questions on slopes. Here, he go through [inaudible 00:56:26] and says, "The owner must be allowed [inaudible 00:56:29] such ways to retaining water runoff from their property." he further says, "If the property has a greater than 35% slope on it, it cannot be graded unless [inaudible 00:56:34]."
Tannin Fuja (00:56:33):
Gentlemen, for the sake of time and because I have some important arguments to make for my closing, I'll go ahead and [inaudible 00:56:51]. Per my clock, I've got seven minutes. Is that correct?
Travis Palfreyman (00:57:12):
That's [inaudible 00:57:13], yes.
Tannin Fuja (00:57:12):
Thank you.
Tannin Fuja (00:57:16):
Mr. Chairman. My name's Craig Smith. I'm here on behalf of the city. I'm an attorney, obviously. That's why I'm doing stuff like this. We'd like to take 10 minutes and it can come out of our time, a 10-minute break.
Travis Palfreyman (00:57:30):
Yeah.
Tannin Fuja (00:57:30):
Would that be okay?
Travis Palfreyman (00:57:31):
That'd be fine.
Tannin Fuja (00:57:32):
You can take that-
Travis Palfreyman (00:57:33):
Anyone needs to use the restroom, can. Yeah, we will.
Travis Palfreyman (00:57:42):
All right. Mr. Smith, you'll be representing the [inaudible 00:57:42] City. Is that correct?
Ethan Smith (00:57:43):
Yes. I'm Ethan Smith and Craig Smith as well. I'll be representing.
Travis Palfreyman (00:57:46):
Okay. Thank you for clarifying.
Ethan Smith (00:57:49):
Yeah. We'll both be talking during this.
Travis Palfreyman (00:57:53):
Just a reminder, you'll be given 60 minutes as well. You offered that 10 minutes for the break. But, again, if you want to reserve some of your time for the end, you may do that. With that, I'll get my timer going and I'll let you get started.
Ethan Smith (00:58:10):
All right. Thank you. Thank you so much to the board as well for being here tonight and the Fujas and everyone else that's taking time on a busy night to come and discuss this issue.
Ethan Smith (00:58:19):
I want to talk a little bit about the authority of the board. I worked for a judge a few years ago and I learned when you talk to someone about their authority, what they can and cannot do, you got to be very careful. But, as I've learned, when you cite good law and you can cite statutes, you're able to make a good, compelling argument without being too in your face.
Ethan Smith (00:58:42):
We sent some of this out and what we've submitted, I think, there's kind of two main things when you're looking at the authority of this board. One is the Municipal Land Use Development Management Act, that's Utah Code Annotated 10-9a-101, and then the rest of it as well. That kind of gives the authority for a city like Woodland Hills to make a board, but it doesn't really define exactly what they can and cannot do. It gives some perimeters, but a board is able to make one that's more limited in scope, or a city is able to make a board that's more limited in scope and make various boards.
Ethan Smith (00:59:19):
If you look at Woodland Hills, there's this board, there's an IBC board, and other boards that deal with these issues. When you look more specifically at the Woodland Hills' Zoning Ordinance, it's 127 that talks about the Board of Adjustment. There is a distinction that is made and the distinction is the Woodland Hills Board of Adjustment doesn't look at all land use decisions. It looks only at zoning ordinances.
Ethan Smith (00:59:47):
Kind of looking at the requirements, I made three terms when I read through what the Board of Adjustments can and cannot review. This comes from Zoning Ordinance 127.06, 1 through 2. I'm just going to read it. It says:
Ethan Smith (01:00:03):
An applicant or any other person or entity adversely affected by a decision administering or interpreting the Zoning Ordinance may appeal that decision applying the Zoning Ordinance by alleging that there is error in any order, requirement, decision, or determination made by the Planning Commission, or Building Inspector or Zoning Enforcement Officer or interpretation of the Zoning Ordinance.
Ethan Smith (01:00:26):
When you look in that statute, there's two limitations that are put on the Board of Adjustments' authority.
Ethan Smith (01:00:31):
One, is there needs to be an interpretation or administration of an application or zoning ordinance. I've named this the application requirement. You can't just look at a house and say, "This zoning is wrong." You have to go back to a decision where it's going to apply.
Ethan Smith (01:00:44):
And the next is the requirement, decision, or determination must be made by planning commission or building inspector or zoning enforcement officer. I've named this a decider requirement. There needs to be that this person that has decided to apply this ordinance has to be one of those three people, the planning commission, the building inspector, or the zoning enforcement officer.
Ethan Smith (01:01:05):
More than these two limitations... So, that was all just 127.061. And, 127.02 of the Zoning Ordinances states: An applicant or any other person or entity may appeal to the Board for relief within 45 days of an order, requirement, decision or determination by the Planning Commission, Building Inspector or Zoning Enforcement Officer.
Ethan Smith (01:01:27):
This is what I have named the time requirement. It states that it has to be within the 45 days of the order, requirement, decision, or determination by the Planning Commission, Building Inspector or Zoning Enforcement Officer.
Ethan Smith (01:01:39):
Working all those things together with what I call MLUDA, or the Municipal Land Use Development and Management Act, puts out what the board can and cannot do and what they're able to do.
Ethan Smith (01:01:49):
Going through these appeals, the board has to look and kind of go through all those factors. The application requirement, the decider requirement, and the time requirement, and see if what is submitted to them, if it complies.
Ethan Smith (01:02:02):
Another thing I want to bring up is as we're here arguing for the city, it is not on us to give a preponderance of the evidence or the decision to show that it is right. That preponderance is on the Fuja's to show that the decision was wrong.
Ethan Smith (01:02:19):
A few things, one of the most general requirements, I kind of want to opine on. As I stated, the Board of Adjustments is limited to just reviewing zoning ordinances and there are many different city standards and ordinances the Board of Adjustments cannot review, such as the International Residential Code, the IRC, International Business Code, the IBC, the subdivision ordinances, and the development and construction standards. Those are not in the Zoning Ordinances and the way that 127 has been written is that the Board of Adjustment cannot review those things.
Ethan Smith (01:02:58):
Mr. Fuja talked about the variance. Variance is different. There's a different statute that gives the board the authority to go through variances that is different in the interpretation of land use ordinances. That's a whole different beast on top of it.
Ethan Smith (01:03:12):
Likewise, the Board of Adjustments cannot make any other city standards, such as a municipal city code or anything else that might be considered a city standard.
Travis Palfreyman (01:03:20):
Let me ask a question.
Ethan Smith (01:03:21):
Of course.
Travis Palfreyman (01:03:23):
It seems like you're admitting that we can make decisions, or we can listen to appeals, based on the decisions of those other people. Is that correct?
Ethan Smith (01:03:30):
Of those three, yeah.
Travis Palfreyman (01:03:31):
So they can make a decision [inaudible 01:03:33].
Ethan Smith (01:03:34):
If it has those other requirements with it. Mr. Winder-
Brent Winder (01:03:39):
I don't update these [inaudible 01:03:39], Travis, but it does say in the statute, it says variances [inaudible 01:03:45] the terms of the Zoning Ordinance. I'm just making that point.
Ethan Smith (01:03:47):
Right.
Brent Winder (01:03:48):
It does specify that we should be limited. That's all the [crosstalk 01:03:56]. That's a separate issue, but I don't think that the statute led us to say more than the perceived sentence.
Ethan Smith (01:04:04):
Okay. All right, Thank you Mr. Winder. To go forward, going through this case, I want to go over a little bit of res judicata, which was explained a little bit about the building height issues. There was a case that was cited in the materials that the Fuja's gave called Gilmore vs. Family Link. A very great case, [inaudible 01:04:29] the Supreme Court that gives a three part test that explains res judicata.
Ethan Smith (01:04:34):
Some of you sit... In the civil courts, there's res judicata, and then in criminal law, sometimes it's similar to a term called double jeopardy, which you may be aware of. In the civil courts, they have this res judicata.
Ethan Smith (01:04:46):
The test is that it has to be the same parties and privies. The claim was in the past lawsuit, or should have been in the previous lawsuit, and that it has been decided on with merit.
Ethan Smith (01:04:57):
There are multiple cases that have gone on this issue. In 2019 to 2020, there was a case between the Fujas and the Adams that went to the Fourth District. Some of the information was read earlier. There's a current case pending that was in front of this board, July 9, 2020, that is currently in the Fourth District and is ongoing. Specifically, that case was about the [inaudible 01:05:17] height decisions.
Ethan Smith (01:05:19):
When you're going through res judicata, in the Fuja's materials, they put in, they submitted on March 10th, the main issue in ratio to [inaudible 01:05:30] they brought was the second part of their test. They claim they were bringing were not in a previous lawsuit and should not have been. When looking at that, you go through the facts and you see how similar the facts are.
Ethan Smith (01:05:41):
In this case of Gilmore vs. Family Link, there are a few clarifications they give about the second part. One of it is that it says in paragraph 12, "Two causes are the same if they rest on the same seat of facts and the evidence necessary to sustain the two positive action is of the same type of character." This is not stating to be the exact same evidence. It just states that it is the exact kind of [inaudible 01:06:02] character.
Ethan Smith (01:06:04):
Another quote is in paragraph 14. In this one, they talked about if they're the same facts as [inaudible 01:06:10] grouping or common nucleus of operative facts. When you think about these in the height allowances, I'm not going to get into this too much, but when you go through it, it's the same house, same construction, same building, same dispute.
Ethan Smith (01:06:26):
In this Gilmore case, specifically, if you get to the facts of that case, this was the same property, but this is two different time periods that span between 1984 to the early 1990s to 2001. Our position of the city is that when you go through these facts, although they may have gotten new information, it is the same common nucleus of facts. They're the same kind of character, so res judicata must apply.
Ethan Smith (01:06:57):
There was one clarification I wanted to make as well for the Fuja stated, then I'm going to turn the time over to Craig Smith to speak. The Fuja's stated that the certificate of occupancy had been given to the Adams. That is not true. They currently have a temporary certificate of occupancy. That is ruled by IDC 111.2. The Zoning Ordinance does speak about certificate of occupancy, which is 125.07, but does not speak about temporary certificate of occupancies.
Ethan Smith (01:07:26):
Going through that, we see that as a building code issue and not as a city Zoning Ordinance issue.
Ethan Smith (01:07:34):
I'll turn the rest of my time over to Craig.
Tannin Fuja (01:07:40):
How much time do we have left, your honor?
Travis Palfreyman (01:07:43):
We are at nine minutes running, so we got another 40 minutes.
Tannin Fuja (01:07:48):
I don't think I'll take that much time. My name is Craig Smith, which was mentioned. Ethan and I are here on behalf of the city, as the city attorney. Obviously, we weren't the first people involved in this. We just kind of come into this midstream. Also, I want to thank the board for their willingness to serve the public.
Tannin Fuja (01:08:14):
I've been doing this stuff a long time and I've worked for many cities. In Utah typically... It's funny, in Utah, it's typically on land use issues and we do a lot of land use and water law at my firm. That's kind of what we do and that's what I do.
Tannin Fuja (01:08:33):
Typically, Utah, when it comes to land use, people either work strictly for the government, for cities and counties, or strictly for developers. I've had the luxury in my practice over the years to kind of... I've never got on one side of the fence or the other, one side of the street or the other. I think it's helped me as an attorney because, I see both sides. I can see both sides, just as you see both sides as a citizen. You're come into this, you were trying to do your best job.
Tannin Fuja (01:09:02):
By the way, I do have something I've often told myself when I've been at many, many meetings for many years is, I'm getting paid to be here. You're not. So, thank you for your service.
Travis Palfreyman (01:09:15):
We're paying you to be here.
Tannin Fuja (01:09:19):
Yeah, everybody pays for me. That's why I try to do my best to resolve these things. I appreciate the Fuja's concerns. It was helpful for me to hear them. I mean, I've been reading stuff for a while on this, as we've been getting up to speed on this. I don't think anybody wants to have a situation or end up with a situation where some property endangers another property. That's not good for anybody. Flooding or whatever it could be, that's not good for anybody. Just because a house is built and gets occupancy or whatever, it doesn't mean that the owners don't have liability. Utah law is that the property owner, you're liable for any additional drainage that you put on neighboring properties that is beyond the natural frame. Obviously, if properties drain onto each other naturally, that's okay, but you can't flood your neighbors. Anyway, and I'm sure the Adams' probably feel the same way.
Tannin Fuja (01:10:23):
I think there are things that the city can do in this situation. I don't know there's much that this board can do, just because of your role and your specific role in this thing.
Tannin Fuja (01:10:33):
A lot of these things are building code and kind of technical issues and there's different rules of different bodies. This was mentioned by Ethan a little bit. The role of this body is to hear appeals of land use decisions. If there's a land use decision that is from zoning code that meets those criteria, you are entitled to review that decision and based on the standards that are in the Utah law, which are deferential against overturning [inaudible 01:11:09]. But, if it's arbitrary, egregious, or illegal, then you have the right as the appeal authority, as what you're called in the code, to reverse that message. Then if people are unhappy, things go on to the district court.
Tannin Fuja (01:11:28):
The reason we have these appeals, and this is where the [inaudible 01:11:31] code was rewritten back in about 2005 to try to do this was to have ways for people not to have to just go to court. Courts are expensive, courts take a lot of time. There's a lot of things, and the idea was to have a ways that people could have decisions reviewed in-house with the government entity, rather than just having to go to court.
Tannin Fuja (01:11:57):
But again, you have certain things that are not... As far as building code issues, those decisions are reviewed by, there's a Board of Appeal under the building code, and they can hear certain things and you can hear certain things.
Tannin Fuja (01:12:17):
If there's anything... I'd like to answer... I don't want to spend a lot more time. I think we've kind of explained our position a little bit, but I'm happy to try to answer any questions that the board may have as to help you understand the city's position or what I understand. Again, I represent the city. I don't represent the board per se, but you're a dependent. I'm happy to try to answer any questions that you have about what things your role is and what things you look at and what the standards are for that because they have been laid down.
Tannin Fuja (01:12:48):
I guess I'll just tell one... Every year I get somewhat involved with the Utah legislature. I did this year. One of the bills I tried to stop on behalf of clients, which I wasn't able to, was House Bill 89. The reason I bring that up tonight... Like you said, "Why would you bring it up?"
Tannin Fuja (01:13:05):
Well, sort of believe it or not, which I think it was a bad decision by legislature. Under that law, which did get passed. I don't know if the governor... I think the governor's going to sign it too. Under certain circumstances, people can hire their own building inspector, and not even-
Travis Palfreyman (01:13:22):
That's terrible.
Tannin Fuja (01:13:23):
... have the city do it. I think that was a bad idea by the legislature, but I'm not in the legislature and they don't have to listen to me, but that got through.
Brent Winder (01:13:40):
One question I have for the short-term is, what are we hearing tonight that we're allowed hear?
Megan Fuja (01:13:46):
Joe, can I ask you to speak up and speak clearly? There's some participants that cannot hear what you're asking.
Brent Winder (01:13:52):
Yes, my question is what are we hearing tonight that we are allowed to hear? I'm the one asking you since you're the city attorney.
Tannin Fuja (01:14:03):
Sure.
Brent Winder (01:14:03):
To clarify for us. I'm hearing something from the Fuja's and I want to make sure that it's understood that we're hearing what we're allowed to hear.
Tannin Fuja (01:14:14):
What you're allowed to hear is a decision that was made as part of the zoning code. I would respectfully submit that the building code issues that were raised are outside of your purview. I also would respectfully suggest that the drainage issues under the law that was in effect that brought this to you, as far as the site plan, is outside of your purview.
Tannin Fuja (01:14:44):
Now, since that time, the city has changed some ordinances. We're going to work with the city to change some more because I think part of the reason why there's been some confusion among everybody is that some of these ordinances aren't as clear as they should be. I think that's something you need to do to fix.
Tannin Fuja (01:14:57):
The reason I say, "Well, it could be..." My understanding, I've been told that there is an amended site plan, that's going to be submitted by the Adams' or on behalf of the Adams'. That one does go to the Planning Commission. Before, they didn't go to the Planning Commission. You changed process sort of midstream here, but that's what always happens. That amended site plan would be subject to an appeal to this body based on the decision by the Planning Commission.
Tannin Fuja (01:15:31):
That amended one is not here and the original did not go through the Planning Commission. It was a different route of approval. I know that's confusing and I apologize for it to be confusing, but that's kind of how it is.
Tannin Fuja (01:15:50):
Let me explain maybe a little bit more background. For the drainage issues, which I know are important and the building code issues, the reason why they typically don't send those through to a lay board like this or a decision by the land use authority, which is what the appeals you hear, is these are more technical issues.
Tannin Fuja (01:16:15):
The way the system is set up is these kinds of technical issues, like I say, for the building code, there's a Board of Appeals. But, under the building code, the Board of Appeals is not made up of just citizens. They're made up of people that have engineering backgrounds or architectural backgrounds or construction backgrounds because those are technical issues. Frankly, I would not be comfortable saying to a building official, "Well, you shouldn't do it this way," because I have no technical background.
Tannin Fuja (01:16:44):
The same is with most of the drainage issues. The site plan itself is subject to review, but the drainage issues are really part of what the city engineer does because they have that technical expertise. Again, those appeals, on the drainage part of it, don't come to this body. Because again, we're not engineers. Maybe somebody here is, but I'm not an engineer. The idea is to get... Zoning issues, which are how high something should be, what meets the zone, what the setbacks are, those are all the kind of zoning issues that do come to this body. Where other issues that are more, do they have enough rebar in the cement, is this beam sufficient under the code? Those are things that are technical and go to technical expertise for appeal rather than to this body.
Brent Winder (01:17:40):
I have a question.
Tannin Fuja (01:17:47):
Sure.
Brent Winder (01:17:48):
In your position paper and so forth, you point out that it's 121.10 and 121.04, and these have to do with drainage problems. These are things we have an authority over.
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George Thompson (01:18:05):
[inaudible 01:18:05] Now engineering reports that say that this is questionable that the [inaudible 01:18:18] is going to be correct. And we don't judge that okay?
Tannin Fuja (01:18:22):
Okay.
George Thompson (01:18:22):
But the issue is there that that range at least has the potential of causing harm and [inaudible 01:18:33] therefore we look at that and say, well we're not [inaudible 01:18:37] how to change that range. That's not our job, but we should make a decision, yes, that's got to be resolved and put the pressure on whatever engineers or whatever to make a decision.
Tannin Fuja (01:18:52):
Yeah, I think that is appropriate and those are you're.
Brent Winder (01:18:56):
You are saying its are appropriate for us coming in decision that those things have to be dealt with.
Tannin Fuja (01:19:03):
Yeah and I think they will be with the amended site plan, but I haven't seen it yet, but I know they will be a lot more together and I think they do need to be dealt with, and I think part what we're laboring on a little bit about the disability here, not just because I'm not an engineer, but also the things haven't been fully constructed and they're only halfway done. And I mean, obviously you can't judge something, maybe just looking at the plans, but you know, what's there now is not the complete thing. And there's concern about whether it is going to plan. The city wants to make sure that you site plan provides for proper drains. That's what we're supposed to do. It doesn't do anybody, any good Adams would be liable anyway, so it doesn't do them any good [inaudible 00:01:56].
Brent Winder (01:19:54):
So are you saying that the 121.04 Site, that has not been evaluated? Is that the cities position, because that to me as a yes or no question where it says aside when it's submitted the following information kind of listed, it seems to me it's either it does or it doesn't. So it was City position that it had been submitted and it did contain that information or is the cities position that it hasn't yet.
Tannin Fuja (01:20:25):
[inaudible 01:20:25] I believe it contained I would turn to our building official that.
Travis Palfreyman (01:20:32):
it turned into the site, the original site. Yes.
Brent Winder (01:20:38):
But is that distinct from the final site plan that's identified in the ordinance?
Tannin Fuja (01:20:42):
Typically there's only one site plan. You can, Amend it, but there's typically only one site plan.
Brent Winder (01:20:46):
So I'm clear there's the original site plan and then under process in the final amended site and then with the final site plan the drainage issues will be dealt with? That's correct?.
Tannin Fuja (01:20:52):
Yes that's correct.
Megan Fuja (01:20:56):
There's already been a minute site plan as well [crosstalk 01:20:56] in January of 2021 and it still has not been fixed the drainage issues.
Brent Winder (01:20:59):
Yeah, so that was my question was, do we have the authority as a board to make a determination with that? [inaudible 01:21:23] But the how is left up to others [crosstalk 01:21:38].
Tannin Fuja (01:21:39):
One way or another with the amended site plan that's the job of the city to do that and make sure that, like I said, it's not the job of the city to create problems for neighbors its the job of the city to [inaudible 01:21:51] Now, I can say I know most of the engineers that have submitted and have worked on both sides of this issue and they're all good engineers. Now, the engineers are not quite like attorneys and they would never consider themselves to be like attorneys, but you know, you can differences in opinions from engineers, just like you can from attorneys, in fact they are famous for that, but that is a story for another day.
Brent Winder (01:22:12):
The city presented that evidence, Robert concerning the opposing point of view, maybe we've heard from a number of engineers, but it doesn't meet the standard we settle for in [inaudible 01:22:24] I mean, I'm happy to consider an opposing point of view. I mean, and that's the thing that I don't like about this whole process is that, we have zero rules of evidence we've had virtually no ability to gauge the credibility of one witness over another. But, I mean the city silent on that points it seems to me that we would be in favor of Fuja's evidence.
Tannin Fuja (01:22:49):
That the building official wants to add something to help that would be fine.
Travis Palfreyman (01:22:55):
The Adams have a licensed professional engineer from the state of Utah that has stamped their points.
Brent Winder (01:23:01):
That would be the engineer record.
Travis Palfreyman (01:23:04):
That would be the engineer record.
Brent Winder (01:23:06):
So he has, has he addressed some of these issues?
Travis Palfreyman (01:23:09):
He's address drainage.
Brent Winder (01:23:12):
the way it is now, or?
Travis Palfreyman (01:23:14):
Well, it's not done right now. Is that what you mean?
Brent Winder (01:23:17):
Yeah.
Travis Palfreyman (01:23:17):
No it's not done. They have not done. They have not finished all of their requirements of their engineering.
Brent Winder (01:23:26):
So in the end, their engineers decided for me, the engineer of record is one model we want to think about because he's the one who has authority for that house.
Tannin Fuja (01:23:37):
And liability, he puts a stamp on something he's responsible for he, or she, I should say.
Brent Winder (01:23:42):
I have no doubt these engineers are competent that we listened to with any [inaudible 01:23:46] as far as I remember, as he's the one that's responsible so what he has to say is what I would be interested in or at least no says, and they're getting engineering.
Tannin Fuja (01:24:11):
Yeah. Yeah. We did not let them go forward without a site plan that was stamped submitted by a licensed engineer and that's required.
Brent Winder (01:24:18):
So for the record there's still plans to be submitted?
Tannin Fuja (01:24:24):
That's what I'm told. I'm told that there's an amended site plan.
Travis Palfreyman (01:24:28):
They want to amend the site plan because, not because there's anything wrong, because they want to cut down fewer trees than what their original site plan proposed. So they came back to the city and they came and talked to Craig and said, did we have to cut down all those trees? And Craig told him, if you don't follow the site plan, then change the site plan. And if you can amend the site plan, then you don't have to take down all the trees.
Brent Winder (01:24:54):
But the amended site plan doesn't address drainage issues?.
Travis Palfreyman (01:24:58):
We haven't seen it yet.
Tannin Fuja (01:24:59):
Yeah, not yet. And, but it will give again, that's outside of what this board does, but it will give in my view an opportunity for us to take a second look in light of the evidence. You know, I mean, we're not playing games here. I'm not trying to play a game here. I'm just trying to, I'm trying to get to the solution itself. In my view, the amended site plan gives us a chance to look at things and to consider the information that [inaudible 00:07:24] city does and I'm not charging, but I think it makes sense to do that. And that's what I'm going to, we're going to try to do so again, you might be saying, things are not complete yet, but when it's complete, we don't want things to be draining onto somebody else's property. That's causing some problems.
Travis Palfreyman (01:25:44):
I just want to clarify we've addressed different decisions and when, when a new bill is allowed. So if I understand correctly, if the Adams submit a new site plan, then we could end up in another appeal. [crosstalk 01:26:15].
Craig Smith (01:26:12):
I hope that will not. [crosstalk 01:26:17] there'd be a way to try to address in a sort of solution oriented way, concerns that through that process rather than back here with another.
Travis Palfreyman (01:26:31):
And that's kind of almost what I wanted just to be had out there is that yeah, we can get that. You [inaudible 01:26:37]
Craig Smith (01:26:37):
I mean its not like there's good guys or bad guys and we're not, this is not criminal court. This is not some sort of we're trying to come to solutions here and I know you are too, and you're trying to do your job and I'm trying to help you.
George Thompson (01:26:49):
It's been quite difficult and I don't understand. We can't hear. I understand there's a bill of codes, I understand that. Well I see here that there is a Court of Appeals for construction standards.
Craig Smith (01:27:18):
That is correct.
George Thompson (01:27:20):
Well, you're on that board right, I never seen or heard of it [inaudible 01:27:28] appeal those.
Craig Smith (01:27:30):
Data support. Yeah, that's a good question. That's a board that under the billing file, that's already in the international building code the states adopted by state law. Is how they, that is constituted one needed by the building official. So it's the building officials responsibility under the building code that when there is an appeal to constitute a board of appeals is made up of people with expertise. And then to hear the appeal that board here's the appeal and makes a [inaudible 01:27:58] decision. Typically, in my experience, the board of appeals is not something that are regularly heard. Most things get worked out, most things you know.
Craig Smith (01:28:11):
And I remember, I worked with a building official for many years, that both when I worked as a senior attorney in park city at one time, then after we, I used him as an expert, a British building official. I asked him once his name Ron Ivy. He actually lives down here down in Benjamin that's where he lives now, I asked him, I said, how many times in your career the guy did this for like 40 years, he's retired now, how many times have you had a board of appeal constitute and he told me, he said it was three times. So it's not something that usually happens a lot. It could, people can appeal all the time, It's just.
Craig Smith (01:28:52):
[inaudible 01:28:52] It's not a state board, but it's one that does not have to be residents of the community because you know, some communities wouldn't have people with the requisite expertise to be on the board. So, but there is a process to set it up and all that it's international bill. Yeah. Happy to answer any questions I'll sit down. Thank you.
Travis Palfreyman (01:29:57):
You have seven minutes would you like to take that time now?
Megan Fuja (01:29:59):
Just a moment.
Tannin Fuja (01:30:37):
I want to thank the city attorneys for responding and perhaps one of the most cogent understanding and sensitive responses that we've received from the city. So thank you. We really appreciate that tremendously after pushing against a wet noodle for a year and a half, it's nice to hear that there's an understanding of some basic principles of law. So thank you very much for those things. Now, if I may, I'm going to where I'm going to fasten our seat belts here, because we've kind of got into a couple of things that I want to point out to your attention as we talk about what you can and cannot do. If they're not here, ultimately we get to as far as it fits within its own ordinance, but let me read to you what we have here in zoning ordinance 125.08 on enforcement. Remember you can hear decisions of the building inspector, zoning enforcement officer, zoning enforcement officer, and the planning commission.
Tannin Fuja (01:31:35):
And it says here, this talks about the duties of the zoning enforcement officer. It says, this is 125088. In addition, the zoning enforcement officer shall have the following responsibilities and it says; enforce all laws related to construction, alteration, repair, removal, demolition, equipment use. Occupancy, location of building structures, all construction documents. Now the framers were very clear. If they're talking about just the ordinances, they would say just the ordinances but it says all construction, all laws related to construction. That includes the code. So if there's a problem with the codes, yes, you can set it there for the technical appeal to the appeal board. By the way, we've been waiting 226 days since we submitted our appeal to that body and still haven't been heard. Okay? So, but it says all laws. It's a decision of enforcement. Let me read to you this LUDMA definition of a land use decision.
Tannin Fuja (01:32:29):
This is again, but you get to decide. It says here and 10.98.103.30 of the state code a land use decision means an administrator decision of a land use authority or appeal authority regarding C. The enforcement of land use regulation. So to enforce or not to enforce as a land use decision that you can hear. So what we're appealing is we're saying is that, they're not enforcing this, they're not enforcing all laws related to construction. I'm not expecting you to put your thumb on the scale and tell us how to fix it. We have engineers that have that information for. Yes, I got, I think I left that other piece of paper over there.
Tannin Fuja (01:33:03):
So that, that is important. We got a certificate of occupancy on what can happen there. So I just want to clarify that because it was brought up by council here, city council, 1.25.07 says the certificate of occupancy shall be applied for by the owner or his agent. And it shall be issued by the building inspector as a condition precedent to occupancy, doesn't say temporary certificate of occupancy, it says certificate of occupancy. So that means a certificate of occupancy has to be granted before occupancy for the city laws. They're in house, they're in house and with their little temporary certificate of occupancy, you want to know what corporate has said they need to change. Let me see if I can find it here. I'm going to let you search for that while I go on to where I live at the time.
Tannin Fuja (01:33:53):
So those all city, all construction laws, the enforcement, or non-enforcement of all construction laws, you get to say, is it happening right, or not? Building Code any all construction laws it says. Now, I appreciate your comments about the engineer of record, but we have to recognize that there have been errors, that that engineer of record went to a judge and said that that was the, the right elevation. And it turned out not to be Right. If someone's robbing a bank, you don't go to the bank robbery and see, is there any problem here? Oh no, nothing to see here. We've gone to six different engineers. We've searched out the most highly respected. We don't have relationships with these people. They honestly said, we'll look at it, and if there's nothing there, we're not going to sign it and put our names to six, separate engineers of all of this and said, there are problems.
Tannin Fuja (01:34:48):
It's not about trees it's about drainage. So this is what this temporary certificate of occupancy says is left to be done. Finished grading, restore rock wine dish, that's at the front of the property, repair asphalt, rear rail guard. And at the top of the retaining wall on the side of 1125 south drive, it's on the opposite side of the property where they now have a 10 foot drop off. Of Course you are going to need a rail up there, but nothing on our side of the property, no retention walls, nothing like that, to even show on the plans. One of the questions since this, it says right here, that it says zoning ordinance 1.21.04 says you're supposed to have the location and size all surface, subsurface, and surface water drainage facilities. It's not there.
Tannin Fuja (01:35:32):
It was there on the original plans they took it off with the amended plans and just so a flow one, there were supposed to, I was going to ask Mr. Francis, who's planning commission was supposed to review this. What is the difference in the two drainage plans between the original and the omitted site plans? Well, the original plan, there's a swale, that wasn't going to necessarily fit. And second of all, in the amended site plans, the swale is gone and it just says flow on a flow line, going up contour lines. So a flow line going up here and the engineers are telling you, they're not only building code violations those are zoning ordinances, read their reports. They're zoning ordinance violations, but you can apply to it all. Now they'll say, but we have a temporary certificate of occupancy that's contemplated in the IVC, true enough, but it says that it can be granted, If there are no life or health threatening hazards exist. I mean, I used to be completed or modern. Engineers are telling you that there are life safety issues. So if they're going to continue to occupy the building, then I guess that's the certificate of occupancy. And that we don't believe that there are life hazard issues. And they're just minor changes that need to happen. Minor changes, good grief. We heard some great circumlocution about trees. We're not talking about trees. We're talking about drainage.
Tannin Fuja (01:36:58):
All surface water drainage flood shall provide assurances that storm water drainage will not negatively impact the adjacent properties. Don't see it. I loved how the city attorney referred to engineers. Where's the city engineer, the mayor has come out with a new idea that we don't have a city engineer that deals with residential stuff. But all the city council people are saying, where's the city engineer weighing in all this. We can't get into res judicata unfortunately, my wife has provided for you, a great reference to res judicata. We not only stated Gilmore Steals and claims about res judicata, We also cited other additional court cases that deal with issues of res judicata. We're not talking about the same nucleus of facts, those facts weren't there, those calculations didn't where were they misafly. They appear after the first hearing that we have here.
Speaker 13 (01:37:45):
And then the facts that first hearing decided on had nothing to do with the facts that are now there. And they weren't even the facts that they rely on in building high populations were never shown in the plans.
Tannin Fuja (01:38:01):
They're not there.
Speaker 13 (01:38:01):
They're not there. We couldn't have appeal that.
Tannin Fuja (01:38:06):
Okay. Well, Gentlemen, friends, neighbors. I want to finish by just expressing my gratitude to my sweet wife. Who's going on four hours of sleep for weeks researching this, we're not attorneys, why should have citizen have to do this? Why won't a city just respond when issues are first brought forward.instead of saying, "Nope, not for you" and not even come over to the property to look at it and talk and discuss. Nope time to lawyer up, time to change laws.
Tannin Fuja (01:38:45):
And then finally I want to thank my children. You know, my name has been slandered in the community. You've probably heard some of this stuff by city council members, the planning commission chair. I have statements in there that I hope you'll read from people like Ms. Sharon Wright and Mike Watson about things that they've said about me. So if you step forward and just ask your city to do the right thing and follow its laws, you're going to be blackballed.
Tannin Fuja (01:39:18):
They're going to post things down at the mailboxes. They're going to drive around to tell people that you're a liar. I have letters from previous employers saying that's ludicrous. An article was posted down at the mailboxes against me, that I didn't even know about till we showed up in court and the Adam's attorney use it as a hatchet job on my character. And I went back to the current CEO of the company and said, look at this. And he's like, unbelievable. You're the most honest guy I've ever seen. I have a statement in here for a judge, a retired judge, Don Gere, the fourth district court. Speaking about my integrity.
Tannin Fuja (01:39:55):
They've had to endure that. They've had to watch that. And if it were just me, I don't care what the wind's pound however they would. It's hard for a young child to have to deal with. Emails being sent to state presidents and bishops. This should not be. So I express gratitude to my wife and my children for in enduring this. I'm sorry that they can't sleep in the basement of our home because they see the flooding. They see the risks. Again, gentlemen, I want to thank you for your time. You clearly have the authority to make a decision on this. It's clearly within your purview. There are clear mistakes that have been made, and we're just asking you to do the right thing, put a stop to the shenanigans and let's sit down at the table and find acceptable solutions, but they'll continue to do it unless you stop them. Thank you very much for your time.
George Thompson (01:40:54):
Appreciate it. I was taking time to be here tonight and offer their input again. We've mentioned here. Yeah. Thank you. The city attorney. You have any other?
Brent Winder (01:41:15):
I think we're good. All right.
Travis Palfreyman (01:41:28):
are we ready to do, to make a decision? Or do we want to have a discussion or any questions from the board.
George Thompson (01:41:55):
I don't feel like I'm ready to make these decisions.
Travis Palfreyman (01:41:55):
We will. We've got a motion from Joe to discuss it as a board. Wait a second. That all in favor, I would like to do that as well. So we will adjourn this open meeting and I will then have, we'll have a closed meeting and we will let you know, I think we wanted to discuss maybe how long this is going to make it as anyone else. I guess maybe when we would have decision or we want to discuss it and then let them know what timeframe [crosstalk 01:42:30]
George Thompson (01:42:30):
Right? We'll do that. So we'll go ahead and have discussion with the lab, both parties, all parties involved
Tannin Fuja (01:42:44):
but I would also suggest that when you get to that thorn the [inaudible 01:42:52] deserve to have a written decision [inaudible 01:42:57] there wasn't a written decision and it was maths and I don't know what you've done in the past, [crosstalk 01:43:01] I just want to make sure it's [inaudible 01:43:07] the decision was
Travis Palfreyman (01:43:18):
I appreciate that. Yes. Now that we will follow that advice, it will make sure that there is written decision.
Tannin Fuja (01:43:24):
Okay, great. Thank you.
Speaker 13 (01:43:24):
Please also make sure that there is an actuaL vote as is required by our zoning laws.
Travis Palfreyman (01:43:31):
Sorry, can you repeat that?
Speaker 13 (01:43:34):
Please also make sure there's an actual vote, a roll call for the vote, because that's what our zoning laws do require.
Travis Palfreyman (01:43:46):
All right. Thank you. Well, and at the meeting officially, right?
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