


[bookmark: _GoBack]INDIGENT DEFENSE FUNDS BOARD MEETING MINUTES

April 23, 2013
11:30 a.m.
Division of Finance
2110 State Office Building
450 North State Street
Salt Lake City, UT 84114-1031

Public Meeting Minutes

Attendance - Board Members:  
                      Brody Keisel, Sanpete County Attorney
                      Scott Garrett, Iron County Attorney
                      Kirk Wood, Duchesne County, Commissioner 
	          James Withers, Millard County, Commissioner (joined meeting by phone) 
                      Richard Gale, Attorney
                      Denise Porter, Attorney (joined meeting by phone)
                      John Reidhead, Director, Division of Finance 
                      Barry Huntington, Garfield County Attorney – Vice Chair (absent) 
                      Richard Schwermer, Administrative Office of the Court
Attendance - Staff and Others:         
                      Paul Tonks, Attorney General’s Office
                      Barbara Sutherland, Administrative Assistant, Division of Finance
                      Joey Palmiotti, Division of Finance

1. Welcome.

John Reidhead welcomed everyone to the meeting and made a motion to have Brody Keisel, Sanpete County Attorney conduct the meeting. There was a vote taken and the motion passed.

2. New Board Member to Replace Troy Rawlings, Appointed by the Prosecution Counsel.

John Reidhead introduced Iron County Attorney Scott Garrett, he was appointed by Utah Prosecution Counsel and is replacing Davis County Attorney and Board Chair Troy Rawlings.

3. Richard Gale Term Ending. Vote on this Board position.

John Reidhead made a motion to appoint Richard Gale to a new four year term to the Board. Kirk Wood seconded the motion; a vote was taken and passed.

4. Vote for New Board Chair to Replace Troy Rawlings. 

There was a motion to appoint Brody Keisel for the Board Chair. There was also a motion to close the nominations. There was a second and a vote to close nominations. 

A vote was taken to replace Troy Rawlings as the Board Chair. The unanimous vote was for Brody Keisel to be the new Indigent Defense Funds Board Chair.

5. Approval of Minutes and review of assignments from last meeting:

Kirk Wood found two errors on the minutes where the year was typed 2013 instead of 2012, Barbara will revise the minutes. John Reidhead made a motion to approve the minutes with the revisions, from the meeting held on Nov. 27, 2012. Motion passed.

There was a motion to approve the minutes from the Dec. 18, 2012, teleconference. Motion passed. 

John Reidhead moved to approve the minutes from the Jan. 9, 2013, telephonic meeting. A vote was taken and motion passed 

Assignments from last meeting:
a) Barbara will send the contract cover letter to the list of Qualified Rule 8 Attorneys. John will adjust the language in the opening paragraph before the letter is sent. The original form letter will be sent with the new contracts. (Letters were sent 4/4/2013.)
b) Barbara will send reminder assessment letters to the counties who have not paid their assessments. (The letters were sent, all counties have paid their assessments.)
c) Paul Tonks will work with Doug Terry on court order for extraordinary circumstances involved in the Paul Ashton case, to get funding for new counsel. (Proposed order will review and discuss later in the meeting.)
d) Finance will pay Aric Cramer per motion in item #7. (Paid 12/20/2012)
e) Paul Tonks will negotiate with Stephen McCaughey on the additional funding on the Roman Case. (Final payments were sent, $50,000, 12/20/12, and $20,000, 1/11/13).
f) John to follow up with Rep. Oda about costs of capital cases. He will also follow up with the Legislative Fiscal Analyst about the death penalty costs. (Discuss with fund balances.) 
g) Denise will send to Barbara the press coverage on a study completed on death penalty cases. Barbara will send it out to the Board. (The study was sent to the Board on 4/11/2013)

The Board proceeded to item #9 on the agenda, Rich Mauro Request for Additional Funding on the Nathanael Sloop Case. Mr. Mauro and Mr. Williams were present to address the Board.

6. Fund Balances as of April 15, 2013.

 John Reidhead reviewed the fund balances. The balance as of 4/15/2013 is $445,249.84. All the county assessments were received. This balance does not include the pending commitments over the $100,000 on the N. Sloop case. 

The Board reviewed and explained the spreadsheet on Hourly vs. Non-Hourly Costs on cases and appeals. This is the spreadsheet John Reidhead will give to Rep. Oda on the costs of capital cases. If Rep. Oda has questions or wants different information, he will refer him to Rick Schwermer at the Courts. 

John Reidhead explained the spreadsheet with the summary information on the cases.  It shows the cases that were done before the defense attorneys were paid an hourly rate and the contract limited the amount to $100,000, if it was a death penalty case. There were a couple of cases that payments were made over the $100,000 for extraordinary circumstances. John said the spreadsheet gives a good summary of the amounts paid on the cases.

When reviewing the amount paid to Stephen McCaughey ($170,000) on the Roman case, Brody agrees with Rick Schwermer about agreeing to potentially pay Rich Mauro $150,000 now on the N. Sloop case to try and hopefully keep the costs down. 

Rick Schwermer is hoping to keep the funding down on the N. Sloop case. But, does agree the amount will probably exceed the amount paid on the Roman case.

Denise Porter agrees with Rick that the best way to limit the costs is to pay upfront on the N. Sloop case, because they have already identified the issues. They can agree that the amount is correct and deal with the entire issue pre-trial and then the address the trial issue. She said that putting a cap on novel issue with the Shelby’s Law upfront, is probably the best way for the Board to go. 

Brody Keisel asked if the Board is ready to make a motion on the funding issues for the Nathanael Sloop case. They continued discussing the funding issues concerning the case.

Rick Schwermer discussed the change that took place a number of years ago, where the prosecutor does not have to elect to have the death penalty until after the arraignment. Sometimes that can be 3 or 4 years out. This is costing the Fund money, because some of these cases may be the lower presumptive cap of $60,000. If the prosecutors declared whether it is a death penalty earlier it would save the fund money. It would also save a lot of money with mitigation, investigation, specialists etc. and attorney fees.

The Board continued the discussion about amount that has been paid on the cases for attorney fees, and the trouble with the length it takes before a preliminary hearing. They also discussed the language in the contract (2C) about “exceptional circumstances”.

The Board went back to agenda item #9, for the motion.

7.		Review and Status of Current Cases:

Stephanie Sloop-Davis County, Mary Corporon Attorney, not many billings, the board thinks they are waiting to see what happens on the N. Sloop case.
Nathanael Sloop-Davis County, Rich Mauro Attorney, see agenda item #9.
Sun Cha Warhola-Davis County, Edward K. Brass Attorney
Thad Douglas Robertson-Iron County, Douglas Terry Attorney, contract signed and moving along. 
William C. Lawton-Sevier County, James A. Valdez Attorney, some attorney billings and mitigation bills. Moving slow.
Paul Clifford Ashton-Washington County, Doug Terry Attorney, Pd. Over $100,000 for attorney fees (Aric Cramer), new lead attorney appointed, see agenda item #10.
Richard Andrew Jones-Washington County, Stephen McCaughey Attorney, concern about travel expenses. Finance will send letter concerning travel. They will look into the amount of trips taken to different locations (Particularly San Diego and Las Vegas). The Board wants the letter ask him to try to use different forms of communication and also let him know that this is the most expensive travel case the Board has funded. 
Brandon Perry Smith-Washington County, Gary Pendleton Attorney (private counsel expenses only), paying expenses.
Glen Howard Griffin appeal-Box Elder County, Jennifer Gowans Attorney, see agenda item #8
Cody Lynn Nielsen appeal-Cache County, Craig Peterson Attorney
David Drommond appeal-Davis County, Arnold Wiggins Attorney, Paul will check to see if brief has been filed.
Mark Ott appeal-Davis County, Liz Hunt Attorney, Paul to check to see if brief has been filed.
Robert Cameron Houston, Davis County, John Pace Attorney, Paul to check on brief.
Martin Chris Nelson appeal-Iron County, Liz Hunt Attorney, receiving billings.

Indigent Inmate Fund Cases Sanpete County, (Gunnison Prison):

John Evan Selzer, Doug Neeley Attorney
Michael Paul Nelder, Doug Neeley Attorney

Doug Neeley is moving forward with these cases.

8.	Jennifer Gowans Status Update on Griffin Appeal. 

The Board reviewed Jennifer Gowans brief she submitted to the Supreme Court. The fund has paid approximately $146,000 in attorney fees, with $7,222.67 left to pay on a previous invoice, for the Glenn Howard Griffin appeal. The Board decided to wait on any additional funding until Jennifer Gowans requests it. 

Rick Schwermer refered to Ms. Gowans brief starting on page 60-95, referencing inadequate funding on the original case.  Barbara will send the brief to the board.

9.         Rich Mauro Request for Additional Funding on the Nathanael Sloop Case.

Rich Mauro explained the documents he has provided for the board on the case. He said that 3 years ago their client Nathanael Sloop was charged in Davis County with capital murder, (defendant intentionally or knowingly caused the death of another). He was also charged under Shelby’s Law, (non-intentional killing, reckless and indifference to human life). 

He said they convinced the prosecutors that this was not an intentional killing. Before the preliminary hearing the prosecution agreed to amend the information and charge Mr. Sloop with Shelby’s Law. This will allow prosecutors to still seek the death penalty in cases involving child abuse that leads to death of the victim. This is what the defense is litigating now.

Mr. Mauro explained that this was a complex scientific, toxicology case. The boy was burned in the bath tub, they question whether that was done intentionally, recklessly or accidentally. The little boy was given several over the counter drug medications as way of treatment, as well as a small amount of Xanax. He died in his sleep of dehydration and other factors that had occurred over the course of the evening. His client and the co-defendant took the body into the mountains, buried him and reported him missing.

Many experts have been used on the case, such as: toxicology, child abuse, medical examiner experts as well as a number of other experts. Mr. Mauro said that the case has taken a considerable amount of time and is complex and extraordinary on many levels.

They have completed the preliminary hearing and are in the process of litigating issues relative to the constitutionality of the Shelby’s Law charge. 

Scott Williams co-counsel said there was a great deal of mitigation and investigation done early in the case, as well as unanticipated work concerning the mental health of their client. 

It took them a considerable amount of time to go over the prosecutions 600 exhibits for the preliminary hearing.

The Board reviewed the amount that had already been paid on the case, as well as the attorney fees.

Rich Mauro explained the additional amount of funding they are asking for the board to approve. There is approximately $43,500, for Mr. Mauro and $19,500, for Mr. Williams in outstanding attorney fees that was listed in the letter dated Jan. 7, 2013. Since that time there has been a payment of about $16,000, paid in attorney fees. This amount does not include the amount of hours accumulated for the preliminary hearing. That would be an additional amount. 

They provided the court with an order for, EX PARTE SEALED FINDINGS AND CONCLUSIONS REGARDING PAYMENT OF ATTORNEY FEES IN EXCESS OF THE CONTRACTUAL CAP. Judge Dawson reviewed and signed the order for additional funding.

Rick Schwermer said that the contract provides $100,000 for attorney fees, and if that amount is going to be exceeded, there needs to be unforeseen and extraordinary circumstances. He agrees that there have been some unanticipated, unexpected, complicated issues with this case. Rick asked Mr. Mauro for a projection of the costs, for the rest of the unanticipated and extraordinary expenses on the case. Rich will send a detailed invoice of where they are in the case now and what they anticipated the costs will be. 

Mr. Mauro was asked about the knowing and intentional aspect of the charge that had been dismissed, and about the charge that Mr. Sloop is still charged with under Shelby’s Law, reckless and indifference to human life, and if this was still a capital case. Mr. Mauro said that it was still a capital case and Davis County filed a notice of death.

Paul Tonks asked when they felt the issues with the charge would be resolved by the court.

Rich Mauro said that they will be litigating the charge of Shelby’s Law, from the preliminary hearing. Because of the evidence this case is entirely different now than it was in the beginning.

John Reidhead said that they have approximately $47,000 in outstanding billings over the $100,000 presumptive cap; this does not include their time since January.

Brody Keisel said that the Board will review their request for additional funding and get back to Rich Mauro and Scott Williams with their decision.

Rich Mauro and Scott Williams left the meeting.

John Reidhead made a motion to approve an additional $25,000, above the $100,000, this would allow the Board to pay them for some work they have already done, knowing that more funding was under consideration.

There was a second and a discussion ensued about the amount to be paid.

Rick Schwermer said the Board can decide on an amount for the pre-trial issues and address the trial funding later. 

Mr. Schwermer feels that if the board approves another $50,000, to reach a total cap for attorney fees paid to $150,000, and after that they would have to show additional unforeseen circumstances to receive more funding. 

Rick said he wants to look ahead and try to keep the costs down on the N. Sloop case. But we also don’t want a charge of ineffective assistance because of funding and have to retry the case.

John withdrew the motion. The Board decided to look at the Fund Balances before approving the additional funding on the Nathanael Sloop case. They went to back to item #6 on the agenda, Fund Balances, as of April 15, 2013.

Denise Porter said that there were issues with the cases that were not available when the defense attorneys took the case. She thinks it is important to acknowledge the fact that there were unforeseen circumstances involved with the N. Sloop case, but she also thinks it is important to limit the funding. She said that it was a victory for their client to get the “intentional murder” removed, but it also has also created a bigger litigation issue.

The contract states that the defense lawyers will follow ABA guidelines and this will increase costs.

Rick Schwermer made a motion to pay up to $150,000, that amount addresses the unforeseen costs that were added to this case. They will have to show additional unforeseen circumstances, other than those that were included in Mr. Mauro’s letter and expressed to the Board, to receive more funding.

Rick Schwermer revised his motion. He then made a motion to approve $150,000. Let Rich Mauro and Scott Williams know that in the Board’s estimation, that amount addresses the unforeseeable circumstances of what they have made the board aware of. If they intend to bill above $150,000 for attorney fees, they will need to demonstrate to the board the unforeseeable circumstances. 

Scott Williams seconded the motion. A vote was taken and the motion passed.

A letter will be sent to Rich Mauro about the Board’s decision on his request for additional funding on the Nathanael Sloop case.

10.       Amendment to Contract for the Paul Clifford Ashton Case. Discuss funding issues  
for this case.

Paul Tonks reported that Aric Cramer and Douglas Terry were the original defense attorneys for the Ashton case. Aric Cramer went to the Court and requested a court order to force the Indigent Defense Trust Funds Board to pay amounts above the contract presumptive cap. The Board intervened and Mr. Tonks went to St. George and argued the issue presented in the court order for the Board. The Court agreed that the Board was to authorize all payments.

In Sept. 2012 Aric Cramer submitted an order to the Board signed by the judge basically saying, that do to the complex nature of the case the fund will continue to pay future bills without the necessity of the court signing additional funding orders. 

Aric Cramer is no longer the lead attorney on the case, Douglas Terry has been appointed lead attorney. The new order Mr. Tonks proposed basically says that all attorney fees for counsel for Paul Clifford Ashton’s defense team be submitted to the court for review and approval. The court will review which charges are necessarily reasonable for the case and will issue an order stating which charges they approve. This order super cedes the previous order dated Sept. 26, 2012.

Mr. Tonks stated that the Court is not ordering the Fund to pay the submitted charges; it will just make findings that the charges are necessary and reasonable.

Kirk Wood moved to approve the proposed order as amended. John Reidhead seconded the motion. The motion passed unanimously.

Paul will work will Douglas Terry and get the order to the judge to sign.

11.       Other Business: 

            a) New bill on posting to the Public Notice Website, SB77, Availability of Government 
            Information.

A new bill SB 77, Availability of Government Information, goes in to effect on May 14, 2013. This bill requires that draft minutes to be completed within 30 days of the meeting and posted to the Public Notice Website within 3 days of being approved. The recordings of the meetings will need to be uploaded to the Public Notice Website within 3 days of the meeting. 

The Open and Public Meetings ACT presentation will need to be an agenda item for the next meeting. 

The Board discussed SB77 concerning closing the meeting because of sensitive information that is discussed. Paul Tonks said if the Board is talking about litigation issues or negotiating a contract the meeting would have to be closed. Going forward because of SB 77 (Availability of Government Information) the recordings will be uploaded to the Public Notice Website.

            b) Decide date for Open and Public Meetings training.

Barbara will notify Ed Lombard to see if he is available to present the Open and Public Meeting Act presentation to the Board at the next indigent meeting.

11.	Next Meeting Date: Aug. 20, 2013, 11:30 a.m. 

Assignments:

1.	Finance will send a letter to Stephen McCaughey about excessive travel on the Richard Andrew Jones case.

2.	Barbara will send a letter to Richard Mauro about the Board’s decision on his request for additional funding on the Nathanael Sloop case. (Letter sent May 21, 2013).

3.	Barbara will send Jennifer Gowans brief on the Griffin appeal to the Board. (Sent to the Board on June 24, 2013).

4.	Barbara will contact Ed Lombard to present to Board the Open and Public Meetings Act training. (Mr. Lombard is unable to attend the meeting on Sept. 24th, the presentation will be scheduled for the next Board meeting).






