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Business Meeting Minutes

Date:	Wednesday, September 4, 2013
Time:	7:00 p.m.
Place:	Tooele City Hall, Council Chambers
	90 North Main Street, Tooele Utah

Council Members Present:
Dave McCall, Chair
Steve Pruden
Brad Pratt
Debbie Winn 
Scott Wardle 

City Employees Present:
Mayor Patrick Dunlavy
Roger Baker, City Attorney
Glenn Caldwell, Finance Director
Michelle Pitt, City Recorder
Lisa Carpenter, Deputy Recorder
Jim Bolser, Public Works and Community Development Director
Chief Ron Kirby, Chief of Police
Paul Hansen, City Engineer
Heidi Peterson, Communities of Care Director

Minutes prepared by Elisa Jenkins

Chairman McCall called the meeting to order at 7:00 p.m.

1. Pledge of Allegiance

The Pledge of Allegiance was led by Emma Penrod.

2. Roll Call

Scott Wardle, Present
Dave McCall, Present
Brad Pratt, Present
Steve Pruden, Present
Debbie Winn, Present

3. Mayor’s Community Youth Recognition Awards

Presented by Mayor Dunlavy, Chief Ron Kirby, and Heidi Peterson

Mayor Dunlavy welcomed all that had come to support these students.  He said that this award is very important to the Council and himself and it is one of the most important things that they do at City Council meeting.  He also said that it is very important for youth to be recognized for the good things that they do.  The young people that they will honor tonight go above and beyond the “norm”.  He appreciates the involvement of the community in these awards.  He introduced Heidi Peterson who is the new Communities that Care Director.

Ms. Peterson thanked the Mayor for her introduction and said that it is great to live in a community where the administration of the City and the City Council supports this program. She mentioned that there are three programs that the Communities that Care program offers in the community which are; 1) Lions Quest in the Elementary Schools, 2) Life Skills Training in the Secondary Schools and 3) Guiding Good Choices which is a family program.  She encouraged anyone interested in the Guiding Good Choices program to contact her.  She explained that the students receiving this award will receive a backpack filled with donations from various businesses in the community.  She thanked the Tooele School District and the teachers for their support of the Communities of Care program in the schools.

Ms. Peterson then presented the Mayor’s Community Recognition Award to the following students:

Katie Griffith, Copper Canyon Elementary
Kortnee Hansen, East Elementary
Olivia Lowery, Harris Elementary
Ashleigh Olsen, Overlake Elementary
Sadee Thomas, West Elementary

Ms. Peterson congratulated these students for the hard work they do in their families and the community.

Mayor Dunlavy recognized Chief Kirby for the important role his officers play in the Communities the Care program, he allows his officers to help in the schools.  He also recognized Stacey Smart who also helps with the Communities that Care program. This program was started many years ago and was funded through a grant for five years, when the grant was over the City found the funding to keep the program going because they felt it is important.  He said that the City cares about the children in this community.  He congratulated the students again for receiving this award and said that he and the Council are very proud of these students.  He also recognized the families for the important role they play in these young people’s lives.

A brief recess was taken for a picture with the Mayor and the recipients of this award.

4. Open Forum for Public Comment

Chairman McCall invited anyone from the public who would like to come forward and address the Council to please do so.  

Tom Poyner, 295 N 1000 W, Tooele addressed the Council.  Mr. Poyner noted in the minutes from the last City Council meeting when he addressed the Council during the open forum the minutes should say he is a past president of a sports organization.  Mr. Poyner stated that he supports agenda item five which prohibits the use of e-cigarettes in City Parks.  He feels there is a proper place for e-cigarettes which is not around children in parks.  He feels that this ordinance is well written and acknowledged Mr. Baker for the research in the ordinance.

Dave Davis, 786 W Vine Street, Tooele addressed the Council.  Mr. Davis purchased a piece of property to build a home for his parents and the property right next to it is a nuisance.  He met with Mr. Fullmer about a year ago regarding the property but nothing has been done with it. He has had some problems with the building department trying to build a home on this property so he ended up building his parents’ home right across from the tennis courts by the high school.  He replaced the six foot fence next to the institute building and cleaned up the property and put in a new vinyl fence and went to the City to get a certificate of occupancy and he was denied because he was told he had to cut the fence down to a four foot fence on the north side of the home.  He said that he ended up cutting down his posts to four feet.  He is very frustrated.  He is trying to improve these lots to help the City look better.  

Councilman Wardle said that he knew a little bit about the fence issue, but this is probably the first time most of the Council has heard this issue.  The Council has not talked to administration about this and so they do not know both parts of the issue. He said that usually the Council gets with the Mayor to discuss these types of problems.

Mr. Davis said that his dad has spoken with Mayor Dunlavy.  He said that he feels that the fence issue is not uniform throughout the City

Councilman Pratt stated that he appreciates this issue being brought to the attention of the Council.  His recommendation is to work with the administration with this issue.  

Mr. Davis asked which administration he is talking about.

Councilman Pratt said that he should work with the Mayor’s office and the different departments in the City.

Mr. Davis said that he has bought old property throughout the City and tried to clean them up and make improvements and feels that he doesn’t want to continue because the City doesn’t care.  He feels like the nuisance property by his property should be cleaned up within a year of his complaint.

Chairman McCall said that this is an administrative issue.  He stated that Mr. Davis needs to get with administration to discuss the problems.  He also said that the Council will look into the issue.

Chairman McCall recognized Mr. Kendall Thomas who was in the audience.  

Chairman McCall closed the open forum at 7:38 p.m.

5. Ordinance 2013-14 An Ordinance of Tooele City Amending Tooele City Code Chapter 8-15 Regarding Outdoor Smoking to Prohibit the Use of E-Cigarettes in City Parks, and Amending and Renumbering Definitions

Presented by Roger Baker

Mr. Baker indicated that this is a continuation of the discussion that began at the August 7, 2013 City Council meeting.  He will present an ordinance that if passed would prohibit the use of electronic cigarettes, also called e-cigarettes, in public parks.  He said that the ordinance is fairly lengthy because it is very important to establish legal authority that allows the Council to pass the ordinance. He goes to some lengths to reference the constitutional and statutory provisions that give the Council power to legislate for their community.  It is up to the Council, along with the input from the Mayor and the staff, to set the policy agenda for their community and implement it through good legislation.  The Council has the authority to enact legislation on a wide variety of things.  The constitution and statutory laws of the State and Federal government give the Council the authority to enact any legislation that is reasonably debatable that will protect the public health, safety, and welfare.  The Council does not have to have scientific proof that it will absolutely improve the public health, safety, and welfare.  The Supreme Court has interpreted the constitution rarely to require, the Council as the legislature, to find that it is a point that can be argued, or intelligently discussed.

Mr. Baker said that he would like to talk about the point they are discussing that is reasonably debatable which is if electronic cigarettes should or should not be allowed in public parks. He said that in 2007 the City Council passed an ordinance that prohibited smoking of tobacco cigarettes and other tobacco products in City parks.  Since that time the Utah legislature has adopted the Indoor Clean Air Act to prohibit cigarettes and tobacco products from indoor public buildings.  It doesn’t have to be publicly owned; it has to be publicly used, such as restaurants and retail stores. In the definitions of the Indoor Clean Air Act the word smoking is defined to include not only the use of tobacco products but the use of e-cigarettes because they contain a tobacco derived nicotine product.  They are proposing to take the state definition of smoking and the state definition of tobacco products and incorporate them into the City ordinance which prohibits smoking in public parks.  If this ordinance is approved e-cigarettes will not be allowed in public parks.  

Mr. Baker explained that he suggests 5 reasons which are reasonably debatable for passing this ordinance.  1) There is national concern about the way e-cigarettes are being marketed as particularly attractive to the youth.  It makes the act of appearing to smoke e-cigarettes acceptable, and fashionable and trendy just like the marketing from the 1970’s where it was portrayed as an integral part of American culture to smoke a tobacco cigarette.  2) It is simply discourteous for someone to use a product and force their neighbor to experience it as well through the exhalation of e-cigarette vapors.  It is still a question of debate as to what is in the vapor.   The cigarette industry spokespeople say that it is water vapor and traces of nicotine, which is still debatable.  He noted that someone may not wish to breath in the water vapor and nicotine which is exhaled from an e-cigarette.  He said the next two points regard confusion. 3) Cigarettes are prohibited in public parks now, and it is confusing to park patrons because tobacco cigarettes which are prohibited and e-cigarettes which are not prohibited look similar.  It is a legitimate action to eliminate the confusion.  4)  It is hard for those enforcing the laws within the City to tell the difference between tobacco cigarettes and e-cigarettes.  They don’t want the staff to have to interrogate someone about the specific product they are using. The last point debates the issue of public health.  5) Public health is debatable on both sides of the issue, and this area has not been well researched.  He said that the fact that health concerns have been identified and are being debated make it a legitimate area for the Council to legislate.  Mr. Baker has included in the ordinance references to a number of policy statements from different organizations around the country and research studies; some for e-cigarettes as a smoking mechanism that is harmless and others against them.  

Mr. Baker submitted some materials to Mrs. Jenkins to add to the record. He reviewed the materials with the Council.  The first three are reports from USA Today which deal with this issue as recently as today.  Mr. Baker read a quote from one of the articles from USA Today (September 4, 2013) which said “Studies so far are mixed.  Some cite potential hazards, including a secondhand effect from the vapor, and a small Greek study last year said e-cigarettes may damage the lungs.  Cobb, the Georgetown pulmonologist, says because almost all are imported from China, there have quality-control issues, contamination concerns and widely varying nicotine levels”.  He said that these products are still not regulated by the FDA today, but should be shortly.  Except for the manufacturer, no one knows what is in an e-cigarette and what contaminants, toxins, or nicotine levels are in them, which poses a potential health risk.  Another recent article quotes “There’s a danger e-cigarettes could lure in kids who might not otherwise smoke”, because it is being marketed as trendy and cool, you might have youth that might not be inclined to smoke tobacco cigarettes take up e-cigarettes. E-cigarettes are a nicotine delivery system which is a poor public health choice.  In July of this year there was another USA Today article which quotes Stanton Glantz, professor of medicine and director of Center for Tobacco Control Research and Education at the University of California, San Francisco says “They do emit toxic chemicals into the environment.  My opinion is that they’re dangerous – not as dangerous as conventional cigarettes-but that they’re dangerous”.  Mr. Baker said this is one man’s opinion but he happens to be a professor of medicine at a prestigious university.  He also had an e-mail correspondence from Dr. Kevin Nielson of the Department of Pediatrics at the University of Utah who has a bold statement against e-cigarettes and the health risks that they pose.  Mr. Baker has done some research since the information has gone in the Council’s packets.  He said that the State of Utah passed a new crime that outlaws the smoking of tobacco cigarettes in a vehicle if children 15 or younger in the car because it is recognized to be a health risk.  The Code begins by saying “As used in this section “smoking” has the same meaning as defined in the Utah Indoor Clean Air Act”.  It is against the law today in Utah for someone to use an e-cigarette in a vehicle if there are children 15 years or younger are in the car.  This is relevant to the issue the Council is discussing.  The Utah State Code is 41-6a-1717 which will also be submitted into the record.  Mr. Baker has become acquainted with the components parts of e-cigarettes and how the cartridges can be are put together and taken apart and how you can recharge your own cartridges rather than paying more money to purchase charged cartridges.  He said that one person on “YouTube” showed how to dismantle an e-cigarette and how to charge it with JWH oils, (JWH is the acronym for the group of compounds known by the street name “SPICE”).  He noted that it only took this person about two minutes to put it together.  A user posted “it would rule to be able to have the JWH mixed with this and be able to take a hit of it anywhere at any time”.  This will also be submitted into the record.

Chairman McCall thanked Mr. Baker for his presentation and the information that the Council has received.  

Councilwoman Winn said this issue was brought to the Council in August and they have been studying this issue since then.  She took the opportunity to talk to citizens at the Friday’s on Vine concerts in the park.  She said that people who didn’t use smoking devices of any kind did not want e-cigarettes at the parks and those who did use smoking devices wanted them to be left in the parks. She said that she represents the citizens of Tooele City and many citizens have deep concerns about the youth in the community.  She said that there is a time and a place for e-cigarettes and it comes down to the respect of other people.  It is her opinion that this ordinance will protect the children and citizens of Tooele just in case there is something in the e-cigarettes that is harmful.  They are not taking away the right, just the place where they can be.  

Councilman Pratt said he appreciates the opportunity he has had to study this issue over the last month.  He said that this topic is very heated across the nation.  The Council has had a lot of information given to them, some for e-cigarettes and some against e-cigarettes.  He thanked those who have given the Council information.  He said that he is familiar with Dr. Kevin Nielson from the University of Utah who Mr. Baker referred to in his comments. Dr. Nielson is also Chairman of Utah Tabaco Prevention Task Force and he indicated in the e-mail to the Council that no clinical studies show that e-cigarettes have prevented people from smoking.   He said that it is the responsibility of the Council and the City to be concerned about the health, safety and welfare of the community. He said as he read the information one thing stood out to him which is a person smokes an e-cigarette. They want to ban smoking from parks whether it is an e-cigarette or a regular cigarette.  He also thanked Mr. Baker for the information he provided to the Council.  

Councilman Wardle noted that his daughter who is 14 years said that an e-cigarette is not a cigarette it is just vapors.  He said that is the problem, tobacco companies market to kids.  These e-cigarettes are potentially dangerous to kids.  He said that if “SPICE” can be smoked anywhere and anytime it puts the public at risk. It could possibly be smoked in the public parks.  There is no way for the law enforcement to know what is in the e-cigarette.  Councilman Wardle thanked Mr. Baker for his work and the Mayor for his support.

Chairman McCall said that he works with people who have used e-cigarettes to stop smoking. It depends on an individual persons desire to quit smoking whether or not they will do it.  He doesn’t like to pass ordinances that tell people what they cannot do.  He feels that the State addresses e-cigarettes as a tobacco product.  He feels like this will add to the City’s ordinance because cigarettes are already prohibited in the City parks and now e-cigarettes will be prohibited as well.  He would rather error on the side of caution.

A motion was made by Councilman Pruden to approve Ordinance 2013-14. Councilman Wardle seconded the motion.  The vote was as follows:  Councilman Pruden, “Aye”, Councilman Wardle, “Aye”, Councilman Pratt, “Aye”, Councilwoman Winn, “Aye”, and Chairman McCall, “Aye”.

Mayor Dunlavy asked if he could address the concerns of Mr. Davis during the open forum.
He said that the City has not done a good job on the code enforcement issue of the nuisance lot that Mr. Davis referred to. They City has changed the way they are doing things now and they are going to be more aggressive. He apologized for the problems that it caused him.  He said he has spoken with Mr. Davis’ father about the fence issue and that the fact that his mother and father needed to move into the house as soon as possible.  He told him that the City would have given him temporary occupancy. The posts ended up being cut off.   He said that Mr. Davis may have a false expectation that the Council will give him some relief on the code issue.  The code requirements are state or federal statutes or are they are ordinances that the Council adopts.  In this situation there was a specific reason that he was required to do what he had to do with the fence.  He didn’t want Mr. Davis leaving thinking the Council can change what has happened.  He would like to speak with Mr. Davis about what has happened. He said it is proper for the Council to pass rules and regulations for building.   He appreciates that he has added such a beautiful home to an empty lot.  He asked Mr. Davis to give him a call to discuss what information he did not receive and talk through it with him.

Mr. Davis said that he would like to talk to the Mayor about what has happened.  His concern is that he feels that things should be fair across the board.  When he sees picking and choosing he has a hard time with that and that is why he came here to voice his opinion.    

6. Resolution 2013-28 A Resolution of the Tooele City Council Approving the Municipal Wastewater Planning Program Self-Assessment Report for Tooele City for 2012

Presented by Jim Bolser

Mr. Bolser said that this is an item required for the permit from the state for the water reclamation facility that has to be done yearly.  The state has not requested it since 2010 largely due to the consistency of reporting by Tooele City, but with the upgrades to the facility the City has established a new permit through the State as an actual reclamation and reuse facility rather than a treatment facility.  It will now be required every year.  The staff of the water reclamation facility along with the assistance Mr. Caldwell and the finance department has put together this report as requested by the state. This report does not lock the City into anything it is simply where they stand today and the planning forecast for the water reclamation facility.      

Councilman Wardle thanked Mr. Hansen and the Mayor.  He remembered seven years ago addressing this issue and where they have come since then is commendable.  He also thanked Mr. Bolser. 

Councilman Pratt moved to approve Resolution 2013-28.  Councilwoman Winn seconded the motion.  The vote was as follows:  Councilman Pruden, “Aye”, Councilman Wardle, “Aye”, Councilman Pratt, “Aye”, Councilwoman Winn, “Aye”, and Chairman McCall, “Aye”

Councilman Pratt thanked Mr. Bolser.

Mr. Bolser said that it is a once in a life time facility to have over sight of and Dan Olson and his staff do a wonderful job.

Councilman Wardle said that there is not another plant like the water reclamation facility in the nation, not as effective or efficient. 

7. Resolution 2013-29 A Resolution of the Tooele City Council Adopting the Certified Tax Rate for Fiscal Year 2013-2014

Presented by Glen Caldwell

Mr. Caldwell stated that every year they are required by Utah Code to adopt the certified tax rate by resolution.  The general tax rate has been calculated to be 0.002520 (or 0.2520%) which will generate about 2,338,313 million dollars.  Last year the rate was 0.002576 (or 0.2576%).

Mayor Dunlavy noted that the tax rate went down slightly.

Councilman Wardle moved to approve Resolution 2013-29.  Councilman Pratt seconded the motion.  The vote was as follows:  Councilman Pruden, “Aye”, Councilman Wardle, “Aye” Councilman Pratt, “Aye”, Councilwoman Winn, “Aye” and Chairman McCall, “Aye”.  

Mr. Baker noted that in the work session meeting Mr. Poyner noted a few typing errors which will be corrected in the recitals.

8. Minutes: Business Meeting and Work Session August 7, 2013

Councilman Wardle noted that a document from Mr. Jackson was given to Ms. Carpenter during the meeting and asked if that document should be attached to the minutes?

Mr. Baker said yes.

Councilman Wardle asked to have the document attached to the minutes.

Councilwoman Winn moved to approve the Tooele City Council Minutes for the meetings held August 7, 2013, with the change under the open forum to show that Mr. Poyner is a  past president of a sports organization and attach the document from Mr. Jackson to the minutes.  Councilman Wardle seconded the motion.  The vote was as follows:  Councilman Pruden, “Aye”, Councilman Wardle, “Aye” Councilman Pratt, “Aye”, Councilwoman Winn, “Aye” and Chairman McCall, “Aye”.  

9. Invoices 

Presented by Michelle Pitt

· Rehrig Pacific Company for 800 replacement garbage cans for fiscal year 2013-2014 in the amount of $40,000.00.
· Landia, Inc. for two replacement submersible mixers for water reclamation facility in the amount of $35,350.00.
· Intermountain Golf Carts, Inc. for ten new precedent gas golf carts in the amount of $40,770.00.
· Scott and Roth Golf Management for two new ground masters in the amount of $79,401.68.

Councilman Pruden moved to approve the invoices as presented by Ms. Pitt.  Councilman Pratt seconded the motion. The vote was as follows:  Councilman Pruden, “Aye”, Councilman Wardle, “Aye”, Councilman Pratt, “Aye”, Councilwoman Winn, “Aye”, and Chairman McCall, “Aye”.   
10. Adjourn

Councilman Pruden moved to adjourn the meeting.  Councilman Wardle seconded the motion.  The vote was as follows:  Councilman Pruden, “Aye”, Councilman Wardle, “Aye”, Councilman Pratt, “Aye”, Councilwoman Winn, “Aye”, and Chairman McCall, “Aye”.  The meeting adjourned at 8:21 p.m.

The content of the minutes is not intended, nor are they submitted, as a verbatim transcription of the meeting.  These minutes are a brief overview of what occurred at the meeting.

Approved this 18th day of September 2013

_______________________________________________________ 
Dave McCall, Chair Tooele City Council
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