
State Records Committee Meeting

Division of Archives, Courtyard Meeting Room

August 13, 2009

Salt Lake City, Utah

       Members Present:        Scott Daniels, Citizen Representative

                                             Chris Hansen, History Designee

                                             Lex Hemphill, Media Representative

                                             Gary Ott, Elected Official Representative

                                             Scott Whittaker, Private Sector Records Manager, Chair

Attending by telephone:      Betsy Ross, State Auditor’s Designee 

       Member Excused:        Patricia Smith-Mansfield, Governor’s Designee

            Legal Counsel:        Paul Tonks, Attorney General’s Office

                                             Ed Lombard, Attorney General’s Office

   Executive Secretary:        Susan Mumford, Utah State Archives

                Others attending:         Robert Alvey, Citizen

                                                     Rosemary Cundiff, Archives

                                                     Pat Denning, Salt Lake City Public Utilities

                                                     Blaine Ferguson, Attorney General’s Office

                                                     Mike Fraser, Granite School District

                                                     Patrick Garcia, SLC School District

                                             Jim Garside, JLC
                                             Karyn Greenleaf, Salt Lake City Public Utilities

                                             Al Hartmann, Salt Lake Tribune

                                             Jennifer Horne, Attorney General’s Office

                                             Maren Jeppsen, Archives

                                             E. Johnson, Citizen
                                             Tim Kuhn, Salt Lake City Attorney’s Office

                                             June LaMaster, Jordan School District

                                             Laura Lockhart, Attorney General’s Office

                                             Cathy McKitrick, Salt Lake Tribune

                                             Paul Murphy, Attorney General’s Office

                                             Ronald J. Ockey, Attorney General’s Office
                                             Tiffany O’Sheal, Archives

                                             Eric S. Peterson, Petitioner                                             

                                             David Reymann, Representing William Justesen
                                             John Robson, Fabian & Clendenin, Attorney for School Districts

                                             Tony Semerad, Salt Lake Tribune, Petitioner

                                             Daron Smith, Millard County, Respondent

                                             Kirsten Stewart, Salt Lake Tribune, Petitioner

                                             Rusty Vetter, Salt Lake City Corporation, Respondent

                                             Richard Waddington, Millard County, Respondent

                                             Eric Watson, Salt Lake Tribune

                                             McKell Withers, SLC School District

                                             Jerre Wroble, City Weekly                                                                                                                           

Mr. Scott Whittaker called the meeting to order at 8:35 a.m.

Ms. Betsy Ross was contacted by phone to participate in the continuance of the Eric Peterson, City Weekly vs. the Office of the Attorney General.  Mr. Daniels made a motion that the Committee members review the records in camera.  Mr. Hemphill seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, and Mr. Whittaker voted in the affirmative.  Ms. Ross voted against the motion.  Mr. Ott abstained from voting as he was absent for the July meeting.  The motion passed.  The Committee went into closed session.
Closed session: 8:40 a.m. – 9:20 a.m.

Open session

At 9:20 a.m. Mr. Hemphill made a motion that the Committee members open the meeting.  Mr. Hansen seconded the motion. Mr. Daniels, Mr. Hansen, Mr. Hemphill, Ms. Ross and Mr. Whittaker voted in the affirmative.  The motion passed.  Mr. Whittaker welcomed the participants back into the meeting.  Mr. Hemphill made a motion that the records were properly classified as protected and that the appeal of Mr. Peterson be denied.  Mr. Hansen seconded the motion.  Mr. Daniels made a motion that the handwritten notes be considered a record and therefore the Committee had jurisdiction to determine their status.  Ms. Ross seconded the motion.  A vote was taken. Mr. Hansen, Mr. Daniels, Mr. Whittaker and Ms. Ross voted for the motion.  Mr. Hemphill voted against the motion.  The motion passed.  Mr. Hemphill made a motion that the records, including the handwritten notes were properly classified as protected and that the appeal of Eric Peterson be denied.  Mr. Hansen seconded the motion.  A vote was taken.  Mr. Whittaker, Mr. Daniels, and Ms. Ross voted against the motion.  Mr. Hemphill and Mr. Hansen voted for the motion.  The motion failed.  Ms. Ross made a motion that the notes were protected under 63G-2-305(16),(17), and (18).  Mr. Daniels seconded the motion.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, Mr. Whittaker and Ms. Ross voted in favor of the motion.  The motion passed.  Mr. Hemphill made a motion to continue the hearing until September 10, 2009 at which time the Committee would have had access to a numbered series of the documents to review in camera.  Mr. Daniels seconded the motion.  A vote was taken. Mr. Hansen, Mr. Hemphill, Mr. Daniels, and Ms. Ross voted in favor of the motion.  Mr. Whittaker voted against the motion.  The motion passed.  An order would be sent within five business days.  Mr. Whittaker thanked the parties for their attendance. 
Second Hearing – Evan Johnson vs. Salt Lake City Corporation

Mr. Whittaker thanked Betsy Ross for her participation in the continuance.  He said Mr. Ott would now participate with the Committee in order to have a quorum.  Mr. Johnson, the petitioner, was seeking unredacted legal outsourced bills from Salt Lake City Corporation from 2000 through 2009.  He asked the parties to introduce themselves.  Evan Johnson and Jim Garside were petitioners.  Mr. Rusty Vetter was the attorney for Salt Lake City Corporation.  Mr. Whittaker explained the procedures.
Opening statement – petitioner
Mr. Johnson said that legal bills were public records and not privileged communication between attorneys and clients.  They did not contain legal advice or theories.  Mr. Johnson said the Committee had heard other similar cases such as: Mark Haik vs. Alta, Dr. Tolton vs. Alta, and Garside vs. Salt Lake City.  All the denials of records come from a water department.  The legal bills sought were from a public water supplier.  The extreme need for secrecy is unique.  A city hires an attorney to do the public’s work and is paid from public revenue.  When the public pays the bill, it had a right to see the entire bill.  This lack of transparency leads to corruption.  
Opening statement and testimony – respondent

Mr. Rusty Vetter said that Salt Lake City took the attorney client privilege seriously and to conduct its business it took advantage of the provisions in UCA 63G-2-305(16),(17), and (18) to protect attorney client privilege.  Mr. Johnson and Mr. Garside serve GRAMA request on Salt Lake City regularly, in some cases daily.  Over the years hundreds of thousands of documents have been provided to them.  Law firms generally provide a monthly summary detailing the work they have done.  Another cover sheet summarizing the work appears on invoices.  The invoices, 518 documents, were supplied to the petitioner.  A significant amount of money was spent, but it was over the course of nine years.  The redactions from the invoices were daily time entries and the matters dealt with by attorneys.  Property acquisition is also protected.   
Testimony – petitioner
Mr. Johnson asked if the Committee had seen the redacted records.  Mr. Vetter said that he had supplied a representative sample of the redacted invoices.  He said that he had unredacted copies to be reviewed in camera.  Mr. Johnson said that if it was assumed that the bills were attorney work product, it should be weighed against the public right to know the workings of government.  The public is the master of the government and has the right to know every penny that the government spends.  The records are not security related, but are water department records of expenditures.  Mr. Jim Garside was sworn in as a witness.  He had requested records from Metropolitan Water District of Salt Lake and Sandy and was asked to pay an up front fee of $500. to have the bills reviewed by an attorney before receiving redacted legal bills. He said that when the Committee looked at the invoices, if they found something that could be protected as attorney client privilege, then it should be redacted.  But, if it had only the subject and amount of the billing or the name of the law firm, it should not be protected.  
Testimony – respondent
Mr. Vetter said that the laws of other states do not apply to Utah.  Salt Lake City Department of Public Utilities had the responsibility of delivering water to residences throughout the county.  The early managers of the water resources protected the watershed as the source of the water.  An ordinance protects the area from development and therefore protects the watershed.  People like Mr. Garside and Mr. Johnson and want to develop land in the canyons and profit from water interests they purchased at a low price.  The pressure from developers has resulted in the city engaging legal counsel.  There was an exchange agreement between a ditch company and the city to provide irrigation water for crops in exchange for the rights to drinking quality water.  The agreement went back one hundred years.  Judge Reese recently issued a ruling that the city had the right to control water and owned the rights to the water.  The two men live in Utah County and are hoping to profit from their claim to water rights in the canyons outside of Salt Lake City.  The attorney client privilege is a core right in government.  Mr. Vetter said that he had copies of the unredacted invoices for the Committee members to review in camera. 
Closing statement – petitioner

Mr. Johnson read a Kansas Supreme Court decision on billing and client information.  The decision was that such information was public.  Salt Lake City is a water monopoly, he said.  They spend millions of dollars to defend their monopoly.  He said that much of the water from mountain streams run to waste.  Salt Lake City supplies surplus water to ski resorts in the canyons, but will not let a person have water to a cabin.  He said he had been kicked off his land and had their water rights destroyed.  He hoped the Committee would adopt a standard that legal bills to cities are public records.   
Closing statement – respondent
Mr. Vetter said that the laws of other states did not apply to the State of Utah.  The City of Salt Lake believes strongly that it is in the public interest to preserve the attorney client privilege.  He asked that the Committee review the documents and find that they did fit within the protections of attorney client privilege and attorney work product.  At 10:52, Mr. Hemphill made a motion that the Committee go in camera to review the documents.  Mr. Ott seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, Mr. Ott, and Mr. Whittaker voted in favor of the motion.  The motion passed.  The participants were asked to leave the room while the Committee viewed the documents.  At 11:19, Mr. Hemphill made a motion to return to open session.  Mr. Daniels seconded the motion.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, Mr. Ott and Mr. Whittaker voted in favor of the motion.  The Committee returned to open session.
Closed session: 10:52 a.m. – 11:19 a.m.
Deliberation
At 11:19, Mr. Hemphill made a motion to return to open session.  Mr. Daniels seconded the motion.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, Mr. Ott and Mr. Whittaker voted in favor of the motion.  The Committee returned to open session.  Mr. Hemphill made a motion that pursuant to 63G-2-302(3)(e), any account voucher or contract that deals with the receipt or expenditure of funds by a governmental entity is normally public.  The documents should not be protected pursuant to 63G-2-305(16), (17), and (18), and the appeal of Mr. Johnson be granted.  Mr. Daniels seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, Mr. Ott, and Mr. Whittaker voted in favor of the motion.  The motion passed.  Mr. Whittaker said an order would be issued within five business days.

Hearing – Tony Semerad, Salt Lake Tribune vs. Salt Lake, Granite and Jordan School Districts
Mr. Whittaker said that two interested third party letters had been received and read by Committee members.  Tony Semerad and Kristin Stewart of the Salt Lake Tribune introduced themselves as the petitioners.  John Robson introduced himself as the attorney on behalf of Salt Lake, Granite and Jordan School Districts. 

Opening statement – petitioner

Kristin Stewart thanked the Committee for hearing the matter.  In 2008, she said, the Tribune began noticing a pattern of teachers arrested for sexual improprieties with students.  The Tribune began checking to see what background checks had been in place when the teachers were hired.  In April, 2009, the Utah legislative auditor general published an audit that labeled the school districts procedures for vetting teachers flawed and ineffective. In a review by the Tribune, employee rosters from Salt Lake, Granite and Jordan School Districts were cross checked against a Utah Courts database.  Of all criminal charges from 1997 and 2008, the search found 854 instances where the first name and the last name and in most cases middle initials matched and the charges in questions would have been serious enough to trigger action under the school districts own personnel policies.  Violent crimes including sex, drug and alcohol violations were included.  Name matches alone were not a definitive enough match and so birth dates were requested from the school districts.  The birth dates were denied as private.  The safety of public school children outweighs arguments to keep the birth dates private.  Both parties had shared information and the school districts had found 53 employees in the three districts with criminal convictions.  The districts promised to take appropriate disciplinary action.
Opening statement – respondent
Mr. Robson handed out a one page summary of laws affecting birth date disclosure.  Prior to 1994, school districts employees were not the subject of criminal background checks.  In 1994 the legislature authorized the criminal background checks.  Five years later, the legislature passed a bill that would have authorized the State Office of Education to cooperate with the Department of Public Safety to create a data base for school district employees so that if those employees were ever arrested after their original background check, the districts would be notified.  The data base was never created.  The audits did identify employees with criminal records.  These were either employees hired before background checks were authorized or who committed a crime after the criminal background checks were done.  The districts understand that the Tribune is after information that is of interest and are concerned about the safety of school children.  The issue of a birth date as public information affects over 200,000 state, higher education, and school employees of Utah.  The government as employer collects information on employees.  The Tribune reads into GRAMA that if a record is not specifically listed as private, then it is public.  Pursuant to 63G-2-302(2)(a), records are private if properly classified by a governmental entity including records concerning a current or former employee of a governmental entity.  Mr. Robson said the records should be properly classified as private and denied to the petitioner.
Testimony – petitioner 
Tony Semerad said that the School District had narrowly interpreted 63G-2-302(2) to mean that any information collected on governmental entity employees should be kept private.  The law specifically defines public information in 63G-2-201.   The law says that a record is public unless otherwise provided by statute.  Date of birth is widely used to identify a public employee and a way of establishing identity.  A clearly unwarranted invasion of personal privacy is not applicable in the case of identifying possible criminal offenders among school employees.  In weighing privacy against the public good, it is difficult to imagine a case where the scale is tipped more heavily in favor of the public interest.  Ms. Stewart said that it was clear that school districts did not have a sufficient system in place to screen workers.  School districts have hired hundreds of additional personnel to accommodate growing enrollment without a criminal background check system in place.  The Department of Public Safety is in the process of creating the mandated database, but it is not complete and may not be for more than a year.  Periodic screens have been done by individual school districts.  The Tribune argues that the date of birth is public information, and that release of the information in this instance is not an unwarranted invasion of personal privacy.  
Testimony – respondent 
Mr. John Robson introduced several witnesses: Superintendent of Salt Lake School District, McKell Withers; Mike Frazier, Human Resources, Granite School District; June La Master, Human Resources, Jordan School District; and Patrick Garcia, Human Resources, Salt Lake School District.  He said they would all be able to testify that date of birth information is kept and is necessary for certain things.  The information is not distributed within or outside the district offices.  It has always been classified as “private.”  The districts appreciate the Tribune’s cooperation and have the same concerns about the safety of school children.  The Arizona Supreme Court ruled that a similar request for date of birth was an unwarranted invasion of privacy.  Under Utah law, 63G-2-302(2)(a) records concerning a current or former employee, or applicant for employment with a governmental entity are private if properly classified.  Dates of birth are not mentioned in the information that must be made public.  The school districts are addressing the problem of employees with criminal histories and it has been widely reported in the news.  A governmental entity is not required to create a record that doesn’t exist.  The school districts would have to either create a record or add a column to the employee roster.  The school districts believe that government employees have an expectation of privacy for the information they provide to their employers.  The name and birth date of an individual can produce a social security number through an internet search and can contribute to the risk of identity theft.
Closing – petitioner
Mr. Semerad said that the Tribune trusted the school districts to want to rectify the problem of employees with criminal records.  They wanted to verify that the situation would be corrected.  The date of birth is specifically omitted in GRAMA.  In this case the release of the information would be a balancing of the public good in order to protect school children.  Parents had a right to know that their children were protected in school.  The Department of Public Safety had not yet produced the database that the legislature had mandated to check criminal records of public employees.  The threat of identity theft was speculative, because the release of the information was not for publication.
Closing – respondent
Mr. Robson said that the specific concern of protecting school children was shared by the school districts and the Tribune.  The desired use of the private information did not change the fact that agencies had the right to protect employee information.  Pursuant to 63G-2-302(2)(a), agencies have the latitude to decide to classify date of birth as “private.”
Deliberation
Mr. Daniels made a motion that pursuant to 63G-2-302(2)(a), the denial of the school districts be upheld.  He modified the motion after Mr. Whittaker suggested that only the year of birth of employees could be redacted as personal status information.  Mr. Hansen seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hansen, Mr. Hemphill, and Mr. Whittaker voted for the motion.  Mr. Ott voted against the motion.  The motion passed.  Mr. Whittaker said that an order would be sent within five business days.  He thanked the parties for their attendance.
       Hearing – William Justesen vs. Millard County
       Daron Smith, Millard County Commissioner, and Rich Waddingham, Millard County Attorney introduced themselves as the respondents.  William Justesen, the petitioner, and David Reymann, attorney for the petitioner, introduced themselves.  Mr. Whittaker explained the procedures for a hearing.
       Opening statement – petitioner

        Mr. Reymann said that some of the records requests had been resolved between the parties while waiting for the hearing.  Mr. Justesen’s original request had included correspondence between Millard County commissioners and drafts relating to the step and grade program; a record of raises received, a report on the program adoption by the Chronicle Progress, and a contract the county signed with the Apple health program.   He said the program involved interviews with all county employees, a review of all job descriptions, and a revision of the program of compensation to all county employees.  He said that his client, Mr. Justesen, had written a letter to the editor of the Chronicle Progress, a local newspaper.  He had reason to believe that there may have been retaliatory action against the sheriff’s office where he worked by the county commission after the publication of his letter.  The employees of the sheriff’s office were treated more harshly under the new compensation plan.  The petitioner had submitted a GRAMA request that included e-mail correspondence about the plan between September of 2009 and March of 2009.  In response to the request, six e-mails were produced.  The petitioner requested that a full and fair search be completed by the county for the requested records and that retention schedules for communications be adopted and followed by the county.  No drafts were produced and the county’s response was that the drafts were deleted.  Drafts of the pay structure proposals were discussed at county commission meetings and drafts were used to make decisions about changes to the pay structure.  The county spent thousands of dollars for a consultant to structure a program that raised the salaries for commissioners and cut the salaries of other employees.  There was a discussion that some salaries would be frozen for years to achieve the new plan.
       Opening statement – respondent
       Mr. Waddingham said that the budget constraints of the county had been the impetus for adopting a step and grade plan that would be fair to all county employees.  Parameters were set so that departments would be more equal in pay scale.  The dates of the request limited communications and emails to the period between September 2008, and March 2009.  Mr. Waddingham said staff and commissioners had been asked to search their e-mail for communications about the pay restructuring between those dates and had turned over what they had found.  A draft had been located that contained some wrong information and some drafts fell outside the date range.  Mr. Waddingham said that when he had asked for the information the petitioner had requested, he found that much of it had been deleted.  He did not believe that the drafts should have been released.  They were protected records.  A sheriff’s deputy had gotten a copy of a draft and had commented on his interpretation of it to the Chronicle Progress.  He discussed things outside of the consideration of the county commission and much of the information was wrong.  In a small rural community erroneous information can be quickly spread.  The step and grade plan was a work in progress at the time.     
       Testimony – petitioner 

       Mr Justesen described the step and grade program.  He had heard of the plan when the secretary of the sheriff’s office asked each employee to provide a written description of their job function and detail their position duties.  The county had hired Mike Swallow as a consultant to restructure the pay system of the county.  Mr. Justesen had submitted a seven page description of his duties as a dispatcher.  His understanding was that he was asked to justify his position and pay rate within the county.  He was concerned when Mr. Swallow responded with a single sheet of paper describing a dispatcher’s duties that looked as if it had been cut and pasted from a Google search.  Over $20,000 had been paid to the consultant to analyze positions and structure a pay plan.  A draft of the plan Mr. Justesen had seen would have raised commissioners’ pay by $9,000 per year.  The draft had been distributed during a public meeting.  He had written a letter to the editor because he understood that his pay would be reduced substantially or frozen and he felt the county had not received value for the study.  The plan, the sheriff said in a public commission meeting on February 17, 2009, would freeze the pay of 32 of his 53 employees for a period of seven years. Mr. Justesen said he was still seeking any available drafts of the plan and communications that mentioned it.  He thought the sheriff’s office had suffered as a result of his letter and wanted to know if drafts of the plan had changed after the date of the publication of the letter.  He asked that the Committee encourage the county to establish proper retention schedules for their records and to make a more thorough search for the records requested.  Mr. Justesen said that he no longer worked at the sheriff’s office.
        Testimony – respondent
        Mr. Waddingham said that more records had been discovered that were responsive to the request.  He said that the county had not relied on drafts to carry out policy.  It was challenging to establish a fair program for all county employees.  Mr. Swallow had been hired as a sole provider to make a survey of all county employees.  He had conducted interviews and used a four step matrix to evaluate positions.  He had considered the responsibilities of the position, education required, safety, and hazard pay.  The sheriff’s department already had a step and grade plan.  The Millard County plan was adopted as a draft because funds were not available to implement it in 2009.  In February, 2009, the plan was adopted in a public county commission meeting.  It was amended in March, 2009. 
        Closing – petitioner 
        Mr. Reymann said there were issued still unresolved for Mr. Justesen. The county was asked to do a thorough search to find if there were more than 6 e-mails that met the requirements of the request.  There was a draft in January, 2009 that was tentatively adopted by the commissioners.  A copy of that should be available.  The policy was defended by the commissioners in February after Mr. Justesen’s letter was published.  The step and grade plan affected all county employees.  The sheriff had voiced his criticism of the plan for his department on February 17, 2009, in a commission meeting, and if the draft were classified as protected, the public interest pursuant to GRAMA would outweigh the need for protection.  Mr. Reymann said the county’s lack of control over records and not having retention policies for records made the request more difficult than it should have been.  The public was entitled to know how funds were used to study the step and grade pay plan and implement it in Millard County.
       Closing – respondent 
       Mr. Daron Smith, a county commissioner, said that Millard County had tried to adopt a plan that would be in the best interests of the county and still pay employees fairly.  He said that he had found some attachments sent to the sheriff and other elected officials along with his e-mails.  He said that he had expressed concern on the phone to the sheriff about Mr. Justesen’s letter because it contained incorrect information.  Misinformation can create morale problems with employees.  Mr. Smith said he sometimes worked from home and would forward e-mails from his personal computer to his office.  Some of his correspondence was still available for the period of time Mr. Justesen had indicated.  Mr. Waddingham said that he was not aware if the county had a program that could recover deleted e-mail correspondence.   He had communicated with the elected officials telling them to save any relevant communications that were responsive to the request.  Mr. Waddingham said that the plan changed daily until the final draft.  It was challenging to implement the plan because the budget was limited and so it was adopted as a draft and partially implemented in 2009.  County officials then met with all managers and explained the plan and its implementation.   A lot of erroneous information had gotten out to county employees. Mr. Waddingham said that the step and grade plan had been adopted by resolution of the county commission but had not been fully funded. 

       Deliberation
       Mr. Hemphill made a motion that pursuant to 63G-2-305(22), drafts were properly protected and should be denied.  He urged a search for other correspondence that could be released as public information. Mr. Ott seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hemphill, Mr. Hansen, Mr. Ott, and Mr. Whittaker voted for the motion.  The motion passed.  Mr. Daniels made a motion that Millard County adopt a retention policy for their records in compliance with the Government Records Access and Management Act (GRAMA).  Mr. Hemphill seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hemphill, Mr. Hansen, Mr. Ott, and Mr. Whittaker voted for the motion.  The motion passed.  Mr. Whittaker thanked the parties for their attendance and said an order would be sent within five business days.          

Appeals received

Ms. Mumford said that two hearings had been scheduled for September 10, 2009.

Approval of Minutes

Mr. Whittaker made a motion to approve the July 9, 2009 meeting minutes.  Mr. Hemphill seconded the motion.  A vote was taken.  Mr. Daniels, Mr. Hemphill, Mr. Hansen, Mr. Ott, and Mr. Whittaker voted for the motion.  The motion passed.  
Cases in District Court

Mr. Tonks reported on cases in District Court.  See attached list of cases and actions.  

Other business

None
Adjournment

Mr. Whittaker thanked the Committee for their attendance and the meeting was adjourned by acclamation.

Next meeting scheduled for September 10, 2009, at 9:00 a.m.
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