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PARCEL I.D. #30-063-0070   
AGREEMENT TO DELAY AND DEFER POSTING OF PERFORMANCE GUARANTEE
 AND COMPLETION OF IMPROVEMENTS
THIS AGREEMENT is made this _____ day of September, 2013.

PARTIES

“APPLICANT”:  Black Watch Payson LLC, a limited liability company, whose address is 2733 Parleys Way #300, Salt Lake City, Utah 84109-1661.
“CITY”:  PAYSON CITY, (PAYSON), a municipal corporation, whose address is 439 West Utah Avenue, Payson, Utah 84651.

RECITALS

WHEREAS, APPLICANT desires the following permits or approvals: 
A Delay Agreement for required off-site improvements and for required on-site improvements, from CITY, for a project located at LOT 2 of the proposed GATEWAY TOWN CENTER SUBDIVISION, Plat “D”, located at1050 West 800 South, Payson, Utah 84651. 
The legal description of land contiguous to where the improvements described below are to be installed and/or constructed must be provided  more particularly described as follows, to wit:
Parcel 30-063-0070 (Original Parcel)
Commencing South 0° 0’10” East 497.33 Feet and South 89°59’50” West 525.68 Feet From the East Quarter

Corner of Section 18, Township 9 South, Range 2 East, Salt Lake Base and Meridian; Thence South 0°12’40”

West 401.75 Feet; Thence North 89°52’37” West 203.57 Feet; North 0°7’5” West 370.84 Feet; Thence South 88°19’10” East 19.06 Feet; North 0°45’49” East 35.72 Feet; Thence South 88°33’40” East 186.35 Feet to the Point of Beginning. 
(NEED LEGAL DESCRIPTION OF LOT 1)
Contains 1.88 Acres
Thereafter excluding: Lot 2 of the Gateway Town Center Subdivision, Plat D (Portion of Original Parcel)
(NEED LEGAL DESCRIPTION OF LOT 2)
Contains 1.37 Acres

WHEREAS, the terms of the issuance of said permit(s)/approval require APPLICANT to install and complete the following improvements:

Provide all legally required performance guarantees and infrastructure improvements including but not limited 
to the installation and competition of sidewalk and utility services for Lot 2 of the Gateway Town Center 
Subdivision, Plat “D”.
WHEREAS, CITY cannot grant said permit(s) and/or approval(s) until APPLICANT agrees to the conditions set forth hereunder regarding the above-described improvements.
NOW THEREFORE, in consideration of the premises, the parties agree as follows:  
1. PAYSON agrees to permit APPLICANT to record the Final Plat for the Gateway Town Center Subdivision, Plat “D” located on Utah County parcel number: #30-063-0070 prior to posting the required infrastructure performance guarantee bond, pursuant to Section 19.3.5 of the Payson City Ordinances, for lot “2” of the Gateway Town Center Subdivision, Plat “D”, until a site plan application for additional development is submitted for lot “2”. APPLICANT, his successors and/or assigns, agrees to post the required performance guarantee for each lot of the Gateway Town Center Subdivision, Plat “D” in accordance with the Payson City Ordinances at the City’s request or prior to commencement of any construction on any lot of the Gateway Town Center Subdivision, Plat “D”. APPLICANT also understands and agrees that no building permits will be issued for new construction until the required improvements are installed, inspected and proper approvals given by Payson City. The deferral of posting a performance guarantee bond and the deferral of initiating related required improvements for lot “2” is based on the conditions, terms and times set forth in this Agreement. 
2. The parties expressly agree that CITY may at any time, at its option, install and/or complete the improvements for lot “2”. Should CITY exercise its option, APPLICANT shall reimburse to CITY, within 30 days of the date of notice costs resulting from said installation and/or completion.

3. APPLICANT expressly agrees that should APPLICANT fail to install and complete the improvements as required by CITY pursuant to the terms of this Agreement or reimburse CITY for the costs to install and complete the improvements, or otherwise fail to perform its obligation pursuant to the terms of this Agreement, APPLICANT agrees and recognizes City’s right to recover the costs necessary to install the improvements and file a lien against the property and obtain reimbursement therefore through any lawful means.
4. Parties agree that the subdivision is located in an S-1, Special Highway Service Zone,  and is located along an existing public streets.

5. APPLICANT agrees a performance guarantee shall be provided prior to commencement of any construction. 
6. A Deferral Agreement and Release shall be signed by the owner(s) of property and recorded in the office of the Utah County Recorder.
7. The deferral process does not waive or modify any other regulations or requirements of Title 19 or Title 20 or any other portion of the Payson Municipal Code.

8. APPLICANT shall not be relieved from the obligation to install the improvements until such installation has been performed to the satisfaction of CITY.

9. Notwithstanding the provisions set forth above, if an applicant applies to CITY for approval to develop the property adjacent to the property described above, CITY may require said deferred improvements to be installed at the same time approval is given to develop the adjacent property.
10. If APPLICANT sells or leases the property described as Lot “1” above, and the buyer or lessee applies to CITY for approval to develop or improve the property, CITY may require the improvements to be installed at the same time approval is given to develop the property.
11. If a special improvement district is proposed, which district would in whole or in part finance the installation of any or of all the improvements required under this Agreement, APPLICANT expressly agrees not to oppose the forming of the special improvement district or the cost thereof. APPLICANT expressly acknowledges that its obligation for completion of or reimbursement for any improvements which are the subject of this Agreement, but are not or will not be installed as part of the special improvement district, shall not be affected by said special improvement district.
12. Any and all of the obligations of APPLICANT as outlined in this Agreement shall run with the land described above and shall constitute an encumbrance thereon. The rights, duties and obligations herein shall inure to the benefit of and be binding upon the heirs, successors-in-interest, assigns, transferees, and any subsequent purchaser of the parties.
13. If any provision of this Agreement is declared invalid by a court of competent jurisdiction, the remaining provisions shall not be affected thereby, but shall remain in full force and effect.
14. This Agreement contains the complete Agreement concerning the arrangement between the parties with respect to the posting of an infrastructure performance guarantee for the infrastructure described herein, and shall supersede all other agreements between the parties, written or oral.  This agreement does not waive other conditions of approval for the subdivision.
15. Any modification of this Agreement or additional obligations assumed by either party in connection with this Agreement shall be binding only if evidenced in writing and signed by each party.

16. The invalidity of any portion of this Agreement will not and shall not be deemed to affect the validity of any other provision of this Agreement.  In the event that any provision of this Agreement is held to be invalid, the parties agree that the remaining provisions shall remain in full force and effect.

17. This Agreement, performance hereunder and enforcement of the terms contained herein shall be construed in accordance with and pursuant to the laws of the State of Utah.

18. The failure of either party to this Agreement to insist upon the performance of any of the terms and conditions contained herein, or the waiver of any breach of any of the term and conditions contained herein, shall not be construed as thereafter waiving any such terms and conditions, but the same shall continue and remain in full force and effect as if no such forbearance or waiver has occurred.

19. In the event CITY commences legal action to enforce or interpret any term of this Agreement, CITY shall be entitled to recover from APPLICANT reasonable attorney's fees, court costs, and any other costs in connection with said action. 
20. APPLICANT agrees to indemnify, protect, and save and hold harmless PAYSON, its employees and agents, from and against all losses, damages, injuries, claims, demands, and expenses, including attorneys' fees and court costs of whatsoever nature, arising out of the non posting of a performance guarantee prior to recordation of the final plat.
21.  SEQ CHAPTER \h \r 1This Agreement shall be binding upon any and all successors and assigns of either all or any portion of the Property.  This Agreement may not be assigned to someone other than a purchaser of the Property without written authorization by Payson City.

Dated this _____ day of September, 2013.
SIGNATURE(S) FROM A LIMITED LIABILITY COMPANY

(Agreement is to be signed by a Managing Member. You are required to attach a copy of your Articles of Organization.)







Managing Member
STATE OF UTAH
)

: ss

COUNTY OF UTAH)
On this _____ day of September, 2013, personally appeared before me, a Notary Public in and for the State of Utah, _____________________________, the signer of the above instrument, who duly acknowledged to me that he executed the same.

NOTARY PUBLIC 
____________________________________

RICHARD D. MOORE, MAYOR
STATE OF UTAH
)

: ss

COUNTY OF UTAH)
On this _____ day of September, 2013, personally appeared before me, a Notary Public in and for the State of Utah, RICHARD D. MOORE, Mayor of Payson City, the signer of the above instrument, who duly acknowledged to me that he executed the same.

NOTARY PUBLIC 
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