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Did the Washington County Attorney’s 
Office improperly deny a subject 
access to records? 



Withheld records 



Withheld records 



See Utah Code § 17-18a-802(2)(a) (county 
“attorney … does not represent a county 
commission, county agency, county board, 
county council, county officer, or county 
employee”); see also Salt Lake County Comm’n 
v. Salt Lake County Atty., 1999 UT 73, 985 P.2d 
899 (Utah 1999), ¶ 34 (holding “County Attorney 
only has an attorney-client relationship with the 
County, and not with the Commission and its 
individual Commissioners”).
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American Bar Association 
Criminal Justice Section Standards

Standard 4-1.2 
The Function of Defense Counsel

(e) Defense counsel should seek to reform and 
improve the administration of criminal justice. 
When inadequacies or injustices in the 
substantive or procedural law come to defense 
counsel’s attention, counsel should stimulate 
and support efforts for remedial action....



a governmental entity ... shall, upon 
request, disclose a private record to:
... the subject of the record;

--Utah Code § 63G-2-202 (1)(a)(i)



“GRAMA permits a governmental 
entity to divide a record into its public 
and nonpublic parts by redacting 
nonpublic content.”

-- Deseret News v. Salt Lake County, 
2008 UT 26, ❡ 16



No deference to non-public classification

“It would be incompatible with a governmental entity’s
responsibilities under GRAMA to apply to a record
request a review methodology which presumes that a
requested record has been properly classified and then
proceed to canvass GRAMA for statutory language that
confirms its designation.”

-- Deseret News v. Salt Lake County, 2008 UT 26, ❡ 24



Notwithstanding any other provision in this chapter, if a 
governmental entity receives a request for access to a record that 
contains both information that the requester is entitled to inspect 
and information that the requester is not entitled to inspect under 
this chapter, and, if the information the requester is entitled to 
inspect is intelligible, the governmental entity:
(1) shall, except as provided in Subsection 63G-2-201(1)(b)(iii), 
allow access to information in the record that the requester is 
entitled to inspect under this chapter; and
(2) may deny access to information in the record if the 
information is exempt from disclosure to the requester, issuing a 
notice of denial as provided in Section 63G-2-205.

--Utah Code § 63G-2-308



If a governmental entity receives a request for access 
to a record that contains both information that the 
requester is entitled to inspect and information that the 
requester is not entitled to inspect under this chapter, 
and, if the information the requester is entitled to 
inspect is intelligible, the governmental entity:
(1) shall ... allow access to information in the record 
that the requester is entitled to inspect under this 
chapter; 

--Utah Code § 63G-2-308



If a governmental entity receives a request for access 
to a record that contains both information that the 
requester is entitled to inspect and information that the 
requester is not entitled to inspect under this chapter, 
and, if the information the requester is entitled to 
inspect is intelligible, the governmental entity:
(1) shall ... allow access to information in the record 
that the requester is entitled to inspect under this 
chapter; 

--Utah Code § 63G-2-308



Washington County says the Indigent Defense 
Commission’s core principles weren’t violated because 
the County didn’t violate the IDC’s core principles.



Washington County says



Rule 1.9. Duties to Former Clients.
(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the 
same or a substantially related matter in which that person's interests are materially adverse to the interests of the 
former client unless the former client gives informed consent, confirmed in writing.
(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm 
with which the lawyer formerly was associated had previously represented a client

(b)(1) whose interests are materially adverse to that person; and
(b)(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the 
matter; unless the former client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly 
represented a client in a matter shall not thereafter:

(c)(1) use information relating to the representation to the disadvantage of the former client except as these 
Rules would permit or require with respect to a client, or when the information has become generally known; or
(c)(2) reveal information relating to the representation except as these Rules would permit or require with 
respect to a client.



Rule 1.9. Duties to Former Clients.
...

(c) A lawyer who has formerly represented a client in a matter or 
whose present or former firm has formerly represented a client in a 
matter shall not thereafter:

(c)(1) use information relating to the representation to the 
disadvantage of the former client except as these Rules would 
permit or require with respect to a client, or when the information 
has become generally known; or
(c)(2) reveal information relating to the representation except as 
these Rules would permit or require with respect to a client.













What if the complaints are coming from 
the prosecuting authorities?



“to utilize the [work product] privilege, 
[t]he party seeking to assert the ... 
work product privilege ... has the 
burden of establishing that [such] is 
applicable.”
--SUWA v. AGRC, 2008 UT 88, ❡ 29 
(cleaned up)



“[T]o rely on the attorney-client 
privilege, a party must establish:  (1) 
an attorney-client relationship, (2) the 
transfer of confidential information, 
and (3) the purpose of the transfer 
was to obtain legal advice.”
--SUWA v. AGRC, 2008 UT 88, ❡ 33



“However, ‘channeling work through 
a lawyer’ does not by itself create a
basis for attorney client privilege.”

--SUWA v. AGRC, 2008 UT 88, ❡ 35 
(citations omitted)



the State Records Committee may, upon 
consideration and weighing of the various 
interests and public policies pertinent to the 
classification and disclosure or nondisclosure, 
order the disclosure of information properly 
classified as private, controlled, or protected if 
the public interest favoring access is greater 
than or equal to the interest favoring restriction 
of access.
Utah Code § 63G-2-403(11) (emphasis added).



How Democracies Die



Disclosure is in the public interest.



Disclosure is in the public interest.



Disclosure is in the public interest.
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