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10 General Operations C §10-6-133 .007 0.001714 0.001714 0.001685 1,658,410 1,630,026
20 Interest and Sinking Fund/Bond §17-12-1 Sufficient 0.000000 0.000605 0.000605 585,000 585,000
190 Discharge of Judgement §59-2-1328 & 1330 Sufficient 0.000000 0 0
0.001714  0.00231S 0.002290 2,243,410 2,215,026
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..o IMPACT FEES

) June 27, 2013
() Douglas J. Ahlstrom, Draper City Attorney







IMPACT FEES

o Purpose: Growth pays its proportionate share

o For:
o Equipment and facilities
o Expansion to serve growth

o Examples:
o Additional Fire Suppression Vehicle costing in excess
of $500,000

» Expansion of Police and Fire stations

o Additional traffic lanes/ signals

» Large diameter Sewer/Water pipes

o Expansion of Sewer/Water Treatment Plants
» New Parks

» New Open Space

° New Trails



NOLLAN V.
CALIFORNIA COASTAL COMMISSION (1987)

o CCC required a public
easement to the beach be
granted before it would issue
a demolition permit for
bungalow and subsequent
building permit for new
house.

o Court ruled this i1s a taking.

o RULE: There must be an
ESSENTIAL NEXUS
between the condition
imposed and the original
purpose of the building I
restriction. b 4







DOLAN V. CITY OF TIGARD (1994)

T
ESSENTIAL NEXUS &

ROUGH PROPORTIONALITY

e Whether the degree of the exaction bears the
) required relationship to the impact of the proposed
development.




Purposes of Enabling Legislation

x Ensures that cities cannot extort concessions
through the development process. (Takings)

= Ensures that all developers are treated fairly and
consistently. (Equal Protection)



B.A.M. V. SALT LAKE CO. (2008)

o Utah Code Ann. 10-9a-508:

A municipality may impose an exaction on
development proposed in a land use application
including an exaction for a water interest 1f:

(a) an essential link exists between a legitimate
governmental interest and each exaction; and

(b) each exaction is roughly proportionate, both
in nature and extent, to the impact of the

proposed development.



When Should a City Consider Impact Fees?

» Rapid growth and development.

= Significant land available.

= Federal/state funding unable to meet
needs.
= Increasing annual construction costs.

= Resistance to increased property taxes.




CAPITAL IMPROVEMENT

0 An improvement with a useful life of ten years or
more, by new construction or other action, which

increases the service capacity of a public facility.



PROJECT V. SYSTEM IMPROVEMENTS

0 Project Improvements o System Improvements

e Site improvements o Capital improvements
and facilities that are that are “public
planned and designed facilities” and are
to provide service for a designed to provide
particular service to the

development project. community at large.



WHY IMPACT FEES?

> Shift a portion of the cost of providing capital
facilities to serve new development from the
general tax base to the new development
generating the need.

»Maintain existing levels of service.

»Help ensure adequate public facilities.



Impact Fee Study
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Problems with Impact Fees

= Takes a lot of staff time

= Cannot include an expense for overhead

= 6-year spend or encumber requirement

= Cannot cure deficiencies in present facilities

= Cannot raise the established level of service of a
public facility serving existing development



11-36a-602. Expenditure of impact fees.

(1) A local political subdivision may expend impact fees only
for a system improvement:

(a) identified in the impact fee facilities plan; and

(b) for the specific public facility type for which the fee was
collected.

(2) (a) Except as provided in Subsection (2)(b), a local
political subdivision shall expend or encumber the impact
fees for a permissible use within six years of their receipt.
(b) A local political subdivision may hold the fees for longer
than six years if it identifies, in writing:

(i) an extraordinary and compelling reason why the fees

should be held longer than six years; and
(ii) an absolute date by which the fees will be expended.
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P. Matthew Muir nw )
MILLER GUYMON,
165 South Regent mn_,mmﬁ
Salt Lake City, Utah 84111
Telephone: (801) 3635600
Facsimile: (801) 363-5601
-guymon@millerguymon.com

mille

" Bruce R. Baird (0176)
-BRUCE R.BAIRD, P.C. :
2150 South 1300 East, Suite 500 -

Salt Lake City, Utah 84106 -
Telephone: (801) 328-1400

) Emﬁ@@%ﬁp@m
Ragmkm for ﬁ_mmsmwm

_z a_._._mq.mmﬂc EU_OEUE._.W_Q_. COURT O_u SALT LAKE Ooczz
WEST JORDAN _um.mwbx._. MENT, STATE Oﬁ UTAH :

ALPINE  HOMES,  INC. e

CONSTRUCTORS, LC, GARBETT

REALTY, P.C. dba GARBETT HOMES,

HOLMES HOMES, INC., IVORY HOMES,
LD, KELLY ANDERSON
CONSTRUCTION, INC., LIBERTY
HOMES, INC., NEWMARK BUILDERS,
INC., PERRY  HOMES, INC,,
TRADEWEST HOMES, INC.; VILLAGE
COMMUNITIES, L.C., individually and on
behalf of a class of similarly situated
persons and entities,

Plaintiffs,

VS.
DRAPER CITY,
__Defendant.

COMPLAINT & JURY DEMAND

Qérou w NOP\O%@%W .

.._camm \Qﬁ&\ﬁl H-. .h&am\.

Class Action
(Tier3)




NATURE OF ._.Im ACTION & D;wm ALLEGATIONS

" 16. This is an. mn__g mmmx_:m u..m refund of 83&: impact fees paid by |

Plaintiffs o Uﬁvﬂgguﬁgﬁgmuﬁmgagﬁggézgga not

mxvmaama or encumbered for vw::ﬁazwvnaamg within wmx years, as anc_aq by cm.: :

- o&m Ann. § 11-36a-602, and must be 8&&3 to Plaintifs. Further, mms_aw seek:
. certain declaratory a_mmﬂ conceming Draper City’s failures to 8.%@ s&_ _a impact fee:
- fund retention and mgsazm.%mumag.a under the Utah Impact Fees Act, Utah Code - .

>== §11-36a-101 ot seq.

47. The :m_ﬁwa Plaintiffs bring this action as a Class Action pursuant o mcﬁm ,
23 of the Utah Rules of Civil Procedure on behalf of all um_.mo:m who paid impact fees to -

Uﬁvm_. Q@ in connection with a.ma,msmm_ development or construction during one or
" more of the 2003-2004; 2004-2005 and 2005-2006 fiscal years. .

.ﬁm. Plaintiffs are unable to state the exact number of the Class gm:&m_,m

..5505 E_.qu discovery of U_.mnmq O—E.m records. cn_o: _:Sazmnoz m:a belief, the
:::.&mq of Class ‘Members exceeds Noo and S_:nm., of all _smz_wm_w is _SannBc_m
19. There are n:mmaonm oﬁmﬁ and fact common to a..m named Plaintiffs msa

the O_m.,wm gm:&ma mzn_ such n:mmmozm predominate in this mnaon For example, the

ncmmao:m of law and fact _.m_mazm to _uaﬁm_. 0=<.w failures to ooav_w with the retention
: and mnam:ﬁ:m _.anBEm:ﬁ of the impact Fees Actin Eﬁno: to 5m Subject Impact. .. .

Fees, and its maﬁm muﬁm:a or mnn::.&mﬂ portions of the w:cumnﬁ _Bﬁmﬂ Fees for

permissible uses within six wmmmm from their receipt, are common to the named Plaintiffs



Draper City Impact Fees

Ordinance No. 241 (06/17/1997) - Establishing and Adopting Impact Fees on Development Activities
Ordinance No. 296 (11/03/1998) - Establishing Requirements for Public Improvements

No. 597 (11/09/2004)

Impact Fee Ordinance / Resolution : FFee Study Year of Study
No. 241 (06/17/1997) Tischler & Associates Inc. 1997
No. 442 (09/04/2001) BBC Research & Consulting 2001
Not Adopted Tischler & Associates Inc. 2003
Roads/Transportation No. 597 (11/09:2004) Rosenthal & Associates Inc. 2004
No. 616 (12/14/2004) Rosenthal & Associates Inc. 2004
Resolution No. 05-04 (01/04/2005) Rosenthal & Associates Inc. 2004
No. 729 (12/05/2006) Rosenthal & Associates Inc. 2004
No. 92 (07/10/1990)

Resolution No. 90-10 (07/10/1990)
Parks. Open Space, Recreation & {No. 241 (06/17/1997) Tischler & Associates Inc. 1997
Trails (No. 442 (09/04/2001) BBC Research & Consulting 2001
No. 597 (11/09/2004) Rosenthal & Associates Inc. 2004
Resolution No. 05-04 (01/04/2005) Rosenthal & Associates Inc. 2004
[No. 241 (06/17/1997) Tischler & Associates Inc. 1997
St Eidiites (No. 341:342 (09/07:1999) Tischler & Associates Inc. 1997
[Not Adopted Tischler & Associates Inc. 2003
Not Adopted Rosenthal & Associates Inc. 2005
No. 241 (06/17/1997) Tischler & Associates Inc. 1997
fater Facilities [Not Adopted Tischler & Associates Inc. 2003
Not Adapted Rosenthal & Associates Inc. 2005
No. 241 (06/17/1997) Tischler & Associates Inc. 1997
No. 388 (08/15/2000) Maximum Performance, 1..C. 2000
Fire & Emergency Medical Facilities|Resolution No. 00-58 (08/15/2000) Maximum Performance, L.C. 2000
Rosenthal & Associates Inc. 2004

Resolution No. 05-04 (01/04/2005

Rosenthal & Associates Inc.




. applicable to m__ of the Class _s.mn._am_.m. ?maww Bmxm:m. appropriate declaratory m:.n_
other _.mn_m* with _.mmﬁwﬁ to-the O_mwm as a whole. . , .
E

_ 26. Each of the Em_:wmw paid :.:umﬁ fees to Draper QQ in connection. with.

residentiat nmsm_ouama or Samﬂcnnon during one or Egd of Em Nacwnwag wo@? .

wcom m:a 2005-2006 fiscal years' __,_aza_._m but not limited- to, Park *vanw _ummm
Transportation Impact _umwm ﬁo_. ce _Equ Fees, Water _:ﬁmﬁ Fees and Storm .S_mﬁmq

_Enmﬁ Fees ?mqmmmm_. §m ..mcgmﬂ impact Fees”).

27. Um_vm_. City _.mnc_ﬂma Plaintiffs- ‘o pay Emmm Subject Impact Fees as a pre-

no_a_mc:ﬂ md.mausm them g_E_:@ permits or other’ land use approvals.

.28. Draper Clty, at all material E:wm was required to oonﬁq with the Emr .

" Impact Fees Act mza other authorities, in holding, -accounting for and expending the

impact fees it oo__mn"ma @oa Plaintiffs.

mw. At all Hmnm:mﬁ times, the Utah Eﬁmnn mmmm Act required that Draper DQ

establish m:n Hmﬁﬂm,z a_separate interest umm::m _ma@m_. mnno:_,_ﬁ for mmn: type o*

public facility mﬁ” <s,= be financed by impact fees.

30, At all material times, the Utah _%ﬂ Fees Act required Draper City to

awvomn the impact fees received from v_mm:mmm into the mvvwov_.,m,_ﬁm mmnmw_. accounts.

retain the :._wm_.mmﬁ eamned on mmn__g fund or account E&sn mmo: fund.

1 Draper-City's fiscal yearis from July 1 to June 30 of the following year.

5

mm - Atall Emﬁmnmgﬂmmhrm Utah. Impact .Fees Act _required. qu_umu. Q@ H A ——



32.- At all material times the .Utah Impact Fees Act, and other applicable

. _authorities, required Draper City to prepare a report at the end ow each fiscal year

showing the source and ‘amount .of all monies collected, eamed, and received by the

" fund o_.moooca and each expenditure m_d..: the Ezn or mono::ﬂ

33. 2 all Bm_,.mnmm mq:mm Draper O& was ﬂmn::.wn_ 8 :n__Nm or mxﬁw:a _HUNQ .

fees o_.._< Tor system ‘Svaéam:w identified in 5@ ngvon&:m om_uxm_ faciliies plan

" and for the specific ﬁ:go gm@ dﬁm for which the fee was collected.

34. At all Emn@:m_ times, Uaﬂm_. City was not m__oima to utilize or mxumaa

impact fees to recoup more ‘than 5@ oowm., it actually Sncamaud., ‘excess nmwmna ina

- -system m3v3<m3mnﬁ
wm.,, At all Sﬂmz& times, Draper City was not allowed to utilize or mxvman an

" _Eumnn fee ﬁo nﬂ« for c«.m-.:mmn_ mxvmsmmm mnza:wgm oomﬁ or Qrm_. mxﬁm:mmm m:a i

‘costs that should be paid from the mm_._mm.w_ fund or other unrestricted sources of City

funds.

_EEQ fees to cure ammn,m:n_ww ina n:wwn Fﬁ_& serving muamaﬂ_m amsm_nﬁamsﬁ or to

raise the level of mmgom .of a public facility mm.g:m existing development.

37. At all anmnm“ times and v:ﬂmcmzﬁc Utsh Code Ann. § 11-36a-602(2), as -

... .presently. mnn_ vﬂmso:mﬂ %.bnmﬁwqg was.required to-expend.or. encumberthe . ..

impact fees oo__mowwa *«05 Plaintiffs for a permissible use within six years of thelr ﬂmom_vﬁ

- or meet certain .mﬁmﬁﬁoq _u.,mocmuao:m to retaining such fees.

wm. At m= anmnm, d:.ﬁm U_.mﬁmq City was not allowed to :E_Nm -or mxnmna.,



Impact Fees Paid
Note. Below is crganized by fiscal year and not calendar year, Impact fee detail is only available from 01012003 to date. therefore

2003 only represents receipts from (172003-06/2003 Police impact fees have been included below however are in the process of

being refunded
SUMMARY BY YEAR
Fire Roads Parks Police Water Storm Water TOTAL
2002 - - - - - - -
2003 20.384 39,784 148,522 7.800 22.608 1,106 260.204
2004 98,910 292,785 755,008 45.646 182.306 335,299 1,709.954
2005 87,768 287,658 758.006 43,150 42,390 285113 1,504,085
2006 46,697 221,129 581,312 32391 19.782 172.658 1,074,469
233,760 861,335 2243348 128987 267,086 794,175 4,548,711
Alpine Homes
Fire Roads Parks Police Water Storm Water  TOTAL
2002 = -
2003 3,920 11.280 - 1,500 - 16.700
2004 7,448 21432 3454 2,850 10327 43,511
2005 8,542 25,135 3.990 3.368 11142 52.176
2006 2,168 9,120 - 1.326 - 12,814
22,077 66,967 7.444 924 - 21,468 127,201
Garbett Homes
Fire Roads Parks Police Water Storm Waler TOTAL
2002
2003
2004 28.742 90873 202.368 18.796 70.679 150,894 362,352
2005 12,430 38.115 89,760 8.250 65392 213.947
20006 =
41,172 128,988 292,128 27,046 70,679 216,286 776,299
Holmes Homes
Fire Roads Parks Police Water Storm Water TOTAL
2002 -
2003 1,960 5.640 17,270 750 7.065 32.685
2004 4,704 13.536 41448 1,800 13,543 11932 88,963
2005 4,994 17.703 51573 2,508 18.369 16.901 112,049
2006 4,336 20,252 55,863 3052 19,782 17,010 120,295
15,994 57,131 166,153 8111 60,739 45843 333,992
Ivory Homes
Fire Roads Parks Police Water Storm Water TOTAL
2002 -
2003 3,920 11.280 34,540 1.500 4239 53.479
2004 14,112 40,608 124344 5400 7,065 57.202 248.731
2005 32,810 111.076 326.947 15,541 98,870 583,244
2006 25394 118,616 327.199 17.878 90.801 579888
76,236 281,580 813,030 40,319 11,304 246.873 1,469,343



PROBLEMS
0 New staff

o Engineering records lost
o Computer crashed — Financial records lost

o No accounting for specific system project

o Used fees for growth related projects rather than
those legally eligible

o No clear plan well in advance of the end of the 68
year

o Unrealistic growth projections
o Fees not adjusted regularly

o Economy faltered
o Developers know code better than cities



Suggestions

o Use a single administrative entity

o Create impact fee management committee with
reps from affected departments
» Need better tracking of project completion

o Record appropriations promptly
o Account for fees paid (amount, address and date)
» Account for exemptions (address, reason, funding)
o Refund fees if not encumbered within 6 years

o Prepare annual report
o Get professional help
o Prepare like you are going to court






Zimbra Page 1 of 2

Zimbra hgadd@farmington.utah.gov

Fwd: FABL User Agreement with City

From : Dave MillheirhldmilIheim@farmington.utah.g0v> Tue, Jul 02, 2013 10:10 AM
Subject : Fwd: FABL User Agreement with City
To : Holly Gadd <hgadd@farmington.utah.gov>

Sent from my iPad

Begin forwarded message:

From: Neil Miller <nmiller@farmington.utah.gov>
Date: July 2, 2013, 7:04:30 AM MDT

To: Dave Millheim <dmillheim@farmington.utah.gov>
Subject: Fwd: FABL User Agreement with City

Not sure if you seen this.

Neil M. Miller
Farmington City
Parks & Recreation Director

From: "John Wendt" <j.wendt@pony.org>
To: "Scott Harbertson" <scottharbo@msn.com>, "John Bilton"
<jbilton@centershift.com>, "Neil Miller" <nmiller@farmington.utah.gov>, "Colby
Thackeray" <Cthackeray@farmington.utah.gov>

Cc: "Casey Fisher" <Cfisher@surroundair.com>, "Mike Embrey"
<msembrey@msn.com>, "Mike Embrey" <mike@embreyinc.com>, "Rebecca
Wendt" <beckywendt97@gmail.com>, "Robert Glance"
<rob@integracore.com>, "Sherm Hadley" <nchadley@juno.com>, "Stefanie
Embrey" <Stefembrey@me.com>, "Wayne Bennett" <wbenn2@yahoo.com>
Sent: Monday, July 1, 2013 3:11:17 PM

Subject: FABL User Agreement with City

Dear Mayor,

The user agreement drafted and given to Colby was presented to me on
Wednesday, June 26, 2013 - I believe this is a document that was supposed to

https://zimbra.xmission.com/zimbra/h/vrintmessace?id=42570&tz=America/Denver 7/7MH011



Garbage Fund
Fund Balance 6/30/07

FY 08
Revenues
Expenses

Fund Balance 6/30/08

FY 09
Revenues
Expenses

Fund Balance 6/30/09

FY 10
Revenues
Expenses

Fund Balance 6/30/10

FY 11
Revenues
Expenses

Fund Balance 6/30/11

FY 12
Revenues
Expenses

Fund Balance 6/30/12
FY 13

Revenues
Expenses

Fund Balance 6/30/13

FY 14
Revenues
Expenses

Fund Balance 6/30/14

824,155
803,086

21,069

891,401
806,487

84,914

1,181,346
1,233,347

-52,001

1,123,965
1,066,505

57,460

1,154,568
1,148,871

5,697

1,174,500
1,187,117

-12,617

1,172,500
1,218,070

-45,570

191,103

212,172

297,086

245,085

302,545

308,242

295,625

250,055



Garbage Rates

Prior 2004
1st Can
2nd Can

06/30/04
1st Can
2nd Can

01/01/06
1st Can
2nd Can

01/01/07
1st Can
2nd Can

06/30/08
1st Can
2nd Can

11/30/09
Recycle

14.75
6.00

15.00
8.00

14.00
8.00

12.00
9.25

12,50
9.75

3.85



