


   INDIGENT DEFENSE TRUST FUNDS BOARD
Meeting Minutes
Division of Finance, 4112 State Office Building, Salt Lake City, Utah  84114
June 25, 2019
11:30 a.m.

Public Meeting Minutes
Attendance - Board Members
Neal Hamilton, Chair, Criminal Defense Attorney, Board Chair 
	          Randy B. Elliott, Davis County Commissioner 
	          Mike Bleak, Iron County Commissioner (joined by phone)
	Kevin Daniels, Sanpete County Attorney (joined by phone and joined the meeting in person later)
	          Craig Buttars, Cache County Executive (joined by phone) at beginning
[bookmark: _GoBack]                      Richard Gale, Criminal Defense Attorney 
                      John Reidhead, Director, Division of Finance 
                      Mary T. Noonan, Administrative Office of the Court (joined by phone) 
Attendance - Staff and Others:         
                      Paul Tonks, Attorney General’s Office, Legal Counsel for DA
                      Barbara Sutherland, Administrative Assistant, Division of Finance
	          	          	
Note: A copy of meeting materials, and an audio recording of the meeting can be found on the Public Notice Website. The minutes may refer to the recording found on the Public Notice Website with the number where an issue is being discussed.

1.	Welcome: Neal Hamilton welcomed everyone to the meeting, and asked the attendees to introduce themselves. The meeting commenced at 11:47 a.m.

2.        Review and approval of the minutes from the meetings held on April 2, 2019. 

John Reidhead moved to approve the minutes from the April 2, 2019, board meeting, Richard Gale
seconded the motion. A vote was taken and the motion passed unanimously.

3.	Assignments from the April 3, 2018 meeting: 

1. Talk to Kevin Daniels to remind him to speak with the Sanpete County Auditor about a payment to the Indigent Inmate Fund. (See agenda item 4.)
2. Cost comparison on past cases between the compensation amounts for attorneys, mitigation/investigators/specialist, and investigators.
3. Send Rule 8 Qualified Attorney list to Ray Wahl at the courts. (Sent April 3, 2019)
4. Send information on what has been paid and where the case is, to new attorneys on the William Lawton case. (Contract in Process) See agenda item 7.
5. Talk with Scott Garrett about being added to the list of Rule 8 Qualified Attorneys on the condition he attend the UACDL training in November. (Completed)



4.	       Kevin Daniels will discuss Sanpete County’s payment to the Indigent Inmate Fund. 

There has been legislation discussed to move the Indigent Inmate Fund to the Indigent Defense Commission. All capital cases in the Gunnison Prison presently are paid for out of the Indigent Inmate Fund. They are not paid out of the Indigent Defense Aggravated Murder Fund that Sanpete County and the other participating counties pay into. Neal Hamilton feels that capital cases should not be paid out of the Inmate Fund. There is also legislation where the AG’s Office would take over Gunnison prison prosecutions. This may be part of the legislation as well.

Kevin Daniels the Sanpete County Attorney and Indigent Defense Board member, agrees with the proposed move. He is aware that Sanpete County needs to put money back into the Indigent Inmate Fund, because the fund is below the $1 million. He has spoken to the county about making a payment into the fund, and they are aware of the possible legislation.

5.        Cost Comparison on past cases. Address the proposed increase in funding (hourly rates and caps) for attorneys, mitigation, and investigators. 

John Reidhead reviewed the cost comparison on past and present cases, and a few of the appeal cases from the current fee rates to Neal Hamilton’s proposed new fee rates. (See handout for proposed rates.) The differences ranged between $40,000 to 90,000 higher per case using the new proposed fees. When preparing the comparison, attorney fees, mitigation, and investigation were all included in the comparison. The new rates were figured by looking at the hours charged at the current rate, and what the billings would have been using the new rate, then showing the difference.

The Board discussed the cases where the caps were exceeded, specifically the Roberto Roman case. All caps were exceeded, including attorneys, mitigation, and investigation. The fund has had a number of cases that have exceeded the soft caps. There are some appeals that have gone well over the allowed soft caps as well.

Neal Hamilton explained his reason for the new fee proposals he previously sent to the Board. He explained that some qualified attorneys will no longer take our cases because the compensation is insufficient. The Federal rate for private attorneys who handle capital cases through the CJA Panel (Criminal Justice Act), is currently $188 per hour for lead attorney. The Federal rate was $140 per hour when the Indigent Defense Trust Funds Board raised their fee structure to $170 per hour, for lead attorney on capital cases. Since that time the Federal rate has continued to increase, but the fees have not changed for attorneys working on the Utah Indigent Defense Trust Funds cases.

Mr. Hamilton consulted with some experts on capital representation in the State of Utah, and what they felt the compensation for representation on capital cases should be. Mr. Hamilton presented the new fee structure and the asked the board to consider the new fee structure for future cases. (See handouts for list of proposed changes to the aggravated homicide fee structure.)

Mr. Hamilton explained that mitigation and investigation funding limits are also not sufficient. When reviewing the comparisons on cases, in almost every case mitigation experts, and investigators, went over the funding limits. Mr. Hamilton said it is hard to get qualified mitigation specialist to consider working on one of the funds cases even if they are aware that if the cap is exceeded more funding can be approved.

Richard Gale said the current contract gives mitigation experts $7,500 to start with which is hardly enough to start the case. To get more funding the judge needs to approve the funding and by the time the funding is approve the work the mitigation expert has completed has gone cold. Many mitigation specialist are skeptical about not getting paid for work they have done, or if they continue to work one the case before more funding is approved.

Mr. Hamilton referred to the Roman case, and the two Sloop cases. He knows the work that went into those cases, and feels we may be asking too much from the attorneys that work our cases. He feels it would be better to be able to make the attorneys a reasonable offer at the outset of the cases, than to have them come back for more funding.

Judge Noonan agrees with that assessment if the attorneys are put in a position to have to continually come back for funding to cover the work. We need to realize we are not providing the right level of compensation.

Richard Gale reviewed the mitigation amount for the cases that were used in the comparison. In the majority of the cases, mitigation compensation went well over the initial amount of funding. 

John Reidhead said the $100,000 cap has been in place for some time, and the attorney’s hourly rate and the ability to go above the cap was put in place about 6 years ago.

Richard Gale said there are two issues being discussed, the hourly rate that attorneys are paid, and amount mitigation specialists, mitigation investigators, and investigators are being paid. The second issue is the funding caps. The proposal increases the caps and the hourly fees. The mitigation cap is currently $7,500, the proposal raised that cap to $80,000, which is a substantial increase. 

There was a discussion about the mitigation cap being raised to $80,000. There have been cases that have reached the $80,000 amount, but the average cases have not nearly cost that must for mitigation.

Neal Hamilton said the fee proposals are the bare minimum to provide high quality representation for a death penalty case. If there is a death penalty case that goes to trial, the attorney will still most likely exceed the caps. Mr. Hamilton’s proposal anticipates taking the case to a trial verdict, and sentencing phase. That is why the caps are higher.

Mr. Hamilton sent letters to attorneys and mitigation specialist throughout the state and the responses were that the proposed rates were the bare minimum to be considered. Utah has the death penalty and the cases need to be properly funded.

Mr. Buttars suggested the cap for mitigation be $50,000, then if more is needed ask the judge for more funding. Kevin Daniels agrees with Mr. Buttars.

Richard Gale said that amount would be sufficient for cases resolved before going to trial. 

John Reidhead said there is a concern if too high of a cap is established, there is not a deterrent to keep someone from going to the cap.

There was a discussion about mitigation experts, mitigation investigators, and the investigators, having soft caps based on benchmarks in the case like the attorneys have. 

Richard Gale thinks the stage cap is a good way to move forward. This may also stop unrestrained spending.

John Reidhead said that perhaps it would be best to figure out hourly rates and then decide on soft caps.
Richard Gale feels the caps are a bigger issue than the hourly rates. Not necessarily for attorneys, but mitigation and investigation.

John Reidhead realizes the caps are an issue. It has been brought up in board meetings before. The board has not wanted to raise the hourly rate or the caps for mitigation and investigation. Mitigation is currently paid $75 per hour, and investigations hourly rate is $60 per hour. Mr. Reidhead would like to increase the amount paid to mitigation experts and investigators, but would like to find out what Utah
County or the market is currently paying for mitigation and investigation. 

Mr. Hamilton wants the Board to be comfortable with the decisions on the fee structure, and also that all concerns were addressed.

Richard Gale made a motion to raise the hourly rates as proposed, with stage caps for mitigation specialists, mitigation investigator, and investigators. 

Neal Hamilton explained that currently the lead chair attorney is paid $170 per hour, and second chair is paid $140 per hour, with a cap of $100,000 on death cases. The cap schedule is $40,000 upon waiver of the preliminary hearing. $20,000 after completion or waiver up the preliminary hearing up to commencement of the trial. $40,000 after commencement of the trial up to the conclusion of the trial by verdict and completion of the penalty phase. 

If death is withdrawn the hourly rate stays the same for the first chair, the cap is $60,000, and there is no allowance for a second chair. The cap schedule is $20,000 upon completion or waiver of the preliminary hearing. $20,000, after completion or waiver of the preliminary hearing up to commencement of the trial. $20,000 after commencement of the trial up to the conclusion of the trial by verdict and completion of the penalty phase. 

The proposal is to increase the hourly rate to $200 per hour for lead counsel, $160 per hour for second chair, and $140 another for other attorneys, with a maximum of $250,000. The proposed cap schedule is $150,000 upon completion or waiver of the preliminary hearing; and $100,000 after completion or waiver of the preliminary hearing up to the conclusion of the trial and completion of the penalty phase. 

Mr. Hamilton wants to pay a better rate than the Federal rate to attract better attorneys. If the pay is not better they will take Federal cases because these death penalty cases are much harder. 

The proposal for a non-death penalty case for attorneys is $188 per hour for lead counsel, $140 per hour for second chair, and $120 per hour for other attorneys with a maximum of $100,000. The proposal is a $50,000 cap upon completion of the preliminary hearing, and a $50,000 cap up to the trial by verdict and completion of the penalty phase.

Mr. Hamilton said there have been complaints about removing the second chair after death has been removed. The cases are complicated and the lead attorney needs the help.

John Reidhead asked about the 3rd attorney or other attorneys that was mentioned in the proposal. The Board has not dealt with 3rd or other attorneys before. It has always just been lead attorney and second chair. He questioned if this is necessary, and how it would work with the contract.

Mr. Hamilton said they are used at times when cases need extra help, and sometimes a 3rd attorney is being trained by the lead attorney to get experience in capital cases. He does not know if many lead attorneys would take advantage of a third chair. The contact would need to be amended, and is not essential.

Kevin Daniels does not think there is a need for a third attorney. He does agree with the fee increases and the caps.

Mary Noonan asked the Board what their concerns were with the allotment. There were concerns with the 3rd chair. Mr. Hamilton will remove the 3rd chair off the proposal. There were also concerns with the mitigation and investigation fees.

John Reidhead is concerned about increasing the caps as high as proposed. Death penalty cases change fast, the death penalty is on one day and then off. It can get messy, and is sometimes hard to administer when dealing with the contracts. He feels it may also change the way some people bill us. John would prefer a substitute motion with lower cap amounts.

Richard Gale agreed that the amount allotted could be lower. It is a big jump to go from $100,000, to $250,000. He suggests changing the maximum amount on death penalty cases from $250,000 to $175,000. He is more concerned with the caps for the mitigation specialist, mitigation investigators and investigators. Richard Gale would like to leave the amount paid to mitigation specialists, mitigation investigators and investigators the way it is proposed, but pay mitigation specialists, and mitigation investigators at the same pay rate of $100 per hour. Investigators fees at $80 per hour. If death has been removed before preliminary hearing, then mitigation specialist and mitigation investigator, not to exceed $30,000. Investigators not to exceed $10,000. 

There was a discussion about keeping the second chair after the death penalty has been removed. The current contract does not fund a second chair after the death penalty is removed.

Richard Gale said if an aggravated murder case is going to trial even if the death penalty is removed, there is still a need for both attorneys. 

Neal Hamilton reviewed Mr. Gale’s amended proposal. It went as follows:
   
Attorney fees when death penalty is sought or is an option: 
$200/hour for lead counsel, $160/hour for second chair with a maximum of $175,000.
Maximum of up to $100,000 upon completion or waiver of the preliminary hearing.
Maximum of up to $75,000 after completion or waiver of the preliminary hearing up to the conclusion of the trial by verdict and completion of the penalty phase.

Attorney fees when death penalty is not sought or is withdrawn prior to trial:
$188/hour for lead counsel, $140/hour for second chair with a maximum of $85,000.  
Maximum of up to $40,000 upon completion or waiver of the preliminary hearing.
Maximum of up to $45,000 after completion or waiver of the preliminary hearing up to the conclusion of the trial by verdict and completion of the penalty phase.

Mitigation Specialist and Mitigation Investigator fees when the death penalty is sought: 
$100/hour plus reasonable expenses not to exceed $80,000.
Maximum of up to $30,000 upon completion or waiver of the preliminary hearing.
Maximum of up to $20,000 after completion or waiver of the preliminary hearing up to trial.
Maximum of up to $30,000 from the beginning of trial through completion of the penalty phase.

Investigator fees when the death penalty is sought: 
$80/hour plus reasonable expenses not to exceed $60,000.  
Maximum of up to $20,000 upon completion or waiver of the preliminary hearing.
Maximum of up to $20,000 after completion or waiver of the preliminary hearing up to trial.
Maximum of up to $20,000 from the beginning of trial through completion of the penalty phase.

Mitigation Specialist and Mitigation Investigator fees when the death penalty is not sought or is removed prior to trial: 
$100/hour plus reasonable expenses not to exceed $30,000.

Investigator Fees if the death penalty is not sought: 
$80/hour plus reasonable expenses not to exceed $10,000.  Investigator fees may be paid to the mitigation investigator.

Appellate counsel appealing a death verdict:
$200/hour for lead counsel, $160/ for second chair with a maximum of $150,000. 
 
Appellate counsel appealing a non-death verdict:
$188/hour for lead counsel, $140/hour for second chair with a maximum of $80,000. 

Mitigation Specialist and Mitigation Investigator fees appealing a death verdict: 
$100/hour plus reasonable expenses not to exceed $10,000.

Investigator fees appealing a death verdict: 
$80/hour plus reasonable expenses not to exceed $7,500.  Investigator fees may be paid to the mitigation investigator. 

Mitigation Specialist fees appealing a non-death verdict: 
$100/hour plus reasonable expenses not to exceed $500.

Mitigation investigator fees appealing a non-death verdict: 
$80/hour plus reasonable expenses, not to exceed $500. Mitigation investigator fees may be paid to the mitigation specialist or to the investigator.

Investigator fees appealing a non-death verdict: 
$80/hour plus reasonable expenses not to exceed $500. 

Richard Gale confirmed his amended motion was as reviewed by Neal Hamilton. Kevin Daniels seconded the motion. The motion passed unanimously. Mike Bleak had joined the meeting by phone and voted for the motion.

6.      Discuss updating the contract to include language about funding when no longer an aggravated murder case, and language to address second chair when the death penalty is removed. (The changes to the contract have been on prior agendas, but have not been resolved.)

John Reidhead suggested with the new fee structure to look at the standard contract and make necessary changes in the contract.

Neal suggested adding to the contract the language about death being taken off pre-preliminary hearing, but was on originally. That the second chair will be paid through the soft cap that was just approved.

Neal Hamilton will look at the contract and change the language to address the second chair. 

John Reidhead will also look at adjusting the fees in the contract. The second chair was addressed and the funding was listed in the motion for the new fees.

This will be address again in the next board meeting.

   7.	Contract for new counsel on the William Lawton case.

Mr. Lawton has been in the State Hospital for a number of years. His original attorney is no longer practicing law, Doug Terry has now been appointed on this case. The second chair Doug Neeley is continuing on the case. There is a hearing today and there may be a change of plea.

Now that Mr. Lawton is competent to stand trial do we start a new case with all the new caps, or would Mr. Terry be bound by the old caps that were in place.

There was a discussion about the new rates and the current contracts that are place.

It was decided to send a letter to all the people working on current cases and the whole list of Rule 8 Attorneys with the proposed fee rate increases. And, explain that the current contacts stay in place with the new fees replacing the older fee rates as of July 1, 2019.

   8.	Discuss appointment of attorney on the Alexander Whipple case (Whether it was done in accordance with policy and whether any action needs to be taken by the board).

The case was filed as an aggravated murder case in Cache County. The board has not been contacted by Cache County. 

Judge Noonan said that her office has not yet received a formal request for counsel. Shane Bahr will keep Judge Noonan informed about this case and any others that are sent to the Court. 

Neal Hamilton said the Judge in the case needs to inform the Administrative Office of the Courts (AOC) about the case. The AOC would then send them the 3-5 names of qualified attorneys for the judge to decide who they would like to appoint to the case. The judge in the Whipple case went ahead and appointed counsel for Mr. Whipple without following the correct procedure. Once this is settled the judge will need to be contacted about the correct procedure to appoint counsel for cases to be paid out of the Indigent Defense Trust Fund.

John Reidhead explained after an appointment is made, an application for funding is sent to the county to be filled out and returned.

Judge Mary Noonan reiterated that the Judge in Cache County appointed qualified counsel for Mr. Whipple, even though he did not follow the correct procedure that is in statute. 

9.      Discuss Kent Morgan’s contract for the Angel Christopher Abreu case.

The meeting passed this agenda item and continued on with the other items on the agenda. At the end of the meeting the Board came back to this agenda item.

Craig Buttars moved to go into closed session to discuss the contract for Mr. Abreu. John Reidhead seconded the motion. The motion passed unanimously. The meeting went into closed session at 1:30 p.m.

John Reidhead made a motion to come out of closed session into an open session. Judge Noonan seconded the motion. A vote was taken and the motion passed unanimously. The meeting came out of closed session at 1:40 p.m.

Judge Mary Noonan made a motion to table this matter pending further analysis and research, then revisit the issue when the research is completed to make an appropriate decision and the opportunity for a response is made available. John Reidhead seconded the motion. A vote was taken and passed unanimously. 

At the last meeting held on April 25, 2019, the motion was not made in an open meeting. The motion was to suspend Mr. Morgan’s participation pending further information from someone who specializes in the area of concern. 

John Reidhead moved to approve Judge Noonan’s motion. Craig Buttars seconded the motion. The motion passed unanimously. 

Referring back to agenda item 8. Craig Buttars added that a letter from the Cache County Attorney’s Office was signed on June 17, 2019, and sent to John Reidhead to request the funds for the Whipple case. 

Mr. Reidhead will look for the letter. Neal Hamilton said the Judge on the case needs to contact the AOC for names of attorneys for the case. Then the judge decides on the name. The judge by passed that step. 

Mr. Buttars will discuss this with the Cache County Attorney.
	
10.     Discuss Indigent Inmate Appeals (either interlocutory appeal or direct appeal). Current attorney obligation if an appeal is filed. Is there an indigent inmate panel, or how does a defendant in the Gunnison prison file for an appeal?

The Board received a question on a case in the Gunnison Prison about an appeal. The fund has not paid for an appeal out of the Inmate Fund. 

There was a discussion about funding appeals and the statute on appeals. It was decided to table this issue until we have a time to review the statute. It will be an agenda item for the next meeting.

We will tell Mr. Ferbrache the Board is not authorizing payments for appeals out of the Indigent Inmate Fund at this time.

11.	Fund Balances as of June 20, 2018.

The Board reviewed the fund balances that were sent out in handout. 

12.       Discussion of Possible Legislation Related to the Board. 

There is possible legislation being planned for next year to move the Indigent Inmate Fund and the Indigent Defense Aggravated Murder Fund out of the Division of Finance. More information will most likely be available by the next board meeting.

Neal Hamilton explained that the proposed legislation would move the Indigent Defense Funds Board to the Utah Commission on Criminal and Juvenile Justice (CCJJ). There may be some changes made to the Board. The funds would still be administered under Finance. That would take administrative responsibility out of Finance and put it under CCJJ. They are asking for the state to contribute funding, so the counties would not fully bare the cost of the cases.

13.	Review of Current Cases:

Glenn Howard Griffin appeal-Box Elder County, Jennifer Gowans Attorney
Alexander Whipple-Cache County, Shannon Demler Attorney
Angel Christopher Abreu-Davis County, (Waiting on Contract)
David Drommond appeal-Davis County, Arnold Wiggins Attorney
Clint Corydon Nokes-Davis County, Jeremy Delicino
Sun Cha Warhola-Davis County, Edward K. Brass, Attorney (competent issues)
Mark S. Mair-Iron County, Douglas Terry, Attorney, Death penalty removed January 1, 2019.
William C. Lawton-Sevier County, James A. Valdez Attorney (competency issues)
McKenley Yadon, Uintah County, Rudy Bautista (Waiting on Contract)

Indigent Inmate Fund Cases Sanpete County, (Gunnison Prison):
Julio Cesar Garza (Capital Case), Rich Gallegos, Attorney
Jeremy Wade Andus, Doug Neeley, Attorney
Vilison Tuino Angilau, Greg Ferbrache, Attorney
Taylor Robert Bischoff, Greg Ferbrache, Attorney
Timothy Carter, Douglas Neeley, Attorney
Miguel Bonda Chavarria, Greg Ferbrache, Attorney
Deon L. Clopton, David Angerhofer, Attorney
Rondall Eddie, Gregory Ferbrache, Attorney 
Angelo Jesus Escobedo, Richard Gale, Attorney
Chad Rudy Gallegos, David C. Heier, Attorney 
Darren Greuber, Gregory Ferbrache, Attorney
Talon Hamann, Richard Gale, Attorney
Marco Hernandez, Dana Facemyer, Attorney
Jayson Quade Johnson, Richard Gale, Attorney 
David John McEntire, David Angerhofer
Edgar Navarro, Douglas Neeley, Attorney, 
Michael Paul Nelder, Douglas Neeley, Attorney
Brian Patrick Olsen, David J. Angerhofer, Attorney
Colton Olsen, Dana M. Facemyer, Attorney
Paul Frank Reyos, David Heier, Attorney
Garland Victor Siler, Jonathan Nish, Attorney
Shelton Trey Sly, Jonathan Nish, Attorney

Kevin Daniels said there will be a number of new Indigent Inmate cases in the near future. There was a discussion about what and who the Inmate Fund pays for.

The Indigent Inmate Fund only pays for defense counsel for inmates who commit a crime in the Gunnison Prison. It does not pay for people who may bring drugs etc. in to the prison. 

John Reidhead noticed an error in the adding on the Inmate Fund handout. The correct balance with the pending commitments is $908,000.

14.	Other Business: No other business.

15.	Next Meeting: 

There will be a phone meeting scheduled when the County Assessments are ready to review.
Richard Gale moved that they schedule the next Indigent Defense Board Meeting on October 8, 2019, at 11:30 a.m. Kevin Daniels seconded the motion. A vote was taken all voted yes, but Judge Noonan. She is unable to attend that day. Motion passed.

There Board went back to discuss agenda item 9.

16. 	Adjourned: Neal Hamilton moved to adjourn. The meeting adjourned at 1:40 p.m.

Assignments for the next meeting:

1. Update Contract to include new fees rates. 
a) Add language about death penalty being taken off pre-preliminary hearing.
b) Second chair will be paid through soft cap. Neal will add the language about the second chair funding.

 2.  Send letter with the new fees to the list of Rule 8 Qualified Attorneys, and all people working                                                                                                                       on current cases. (Completed, sent August 9, 2019)

3.  Review Statute on appeals funded by the Indigent Inmate Fund. 

Agenda Items:

1.  Discuss Updated Contract:
 	a) Review changes on the updated contract:
 b) Language added about second chair
c) How to determine and administer when the death penalty is removed. 
d) The Board needs to know upfront if the death penalty has been removed before the contract is administered. 

2.  Extraordinary Expenses has been take out of the code. Do we remove it from the contract?
Indigent Inmate Appeals.

3.  Legislation to move Indigent Defense Trust Funds to CCJJ.
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