
 
   

 RESOLUTION NO. 19-15 
  

A RESOLUTION OF THE MILLCREEK COMMUNITY REINVESTMENT AGENCY 
APPROVING A PARTICIPATION AGREEMENT WITH  

CLEARWATER DEVELOPMENT 
 
 WHEREAS, the Millcreek Community Reinvestment Agency (“Agency”) met in a regular 
open and public meeting on October 14, 2019, to consider, among other things, approving a 
participation agreement with Clearwater Development; and 
 

WHEREAS, the Agency was created to transact the business and exercise all of the powers 
provided for in the former Utah Redevelopment Agencies Act and the current Utah Community 
Reinvestment Agency Act and any subsequent, replacement or amended law or act (the “Act”); and  
 

WHEREAS, pursuant to the Act, and more particularly Utah Code Section 17C-1-202, the 
Agency is authorized to enter into participation agreements with developers or property owners; and  
 

WHEREAS, Clearwater Development and the Agency have negotiated a contract for 
repayment of certain property tax increment the terms of which are set forth in the participation 
agreement (“Agreement”) attached hereto as exhibit “A.” 
 
 NOW THEREFORE BE IT RESOLVED by the Millcreek Community Reinvestment 
Agency as follows: 
 

1. That the Agreement be approved, with such minor changes and recommendations as deemed 
necessary by the Agency. 
  

2. That the Chairperson and Recorder are hereby authorized and directed to execute and deliver 
the Agreement on behalf of the Agency. 
 

3. That this resolution takes effect upon adoption. 
 

MILLCREEK COMMUNITY REINVESTMENT 
AGENCY   

 
      _________________________________________ 
ATTEST:     Jeff Silvestrini, Chair 
 
_______________________________ 
Elyse Greiner, Recorder     Roll Call Vote: 
 
                Silvestrini     Yes    No 
       Marchant     Yes    No 
       Jackson      Yes    No 
       Catten      Yes    No 
       Uipi      Yes    No 



 
   

EXHIBIT A 
to Resolution No. 19-15 

 
Participation Agreement 
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PARTICIPATION AGREEMENT by and between the  

MILLCREEK COMMUNITY REINVESTMENT AGENCY and 
CLEARWATER DEVELOPMENT, LLC 

for the  
WEST MILLCREEK URBAN RENEWAL PROJECT AREA 

 
This Participation Agreement (the “Agreement”) is made and entered into as of this ____ day of 
__________, 2019 (the “Effective Date”), by and among the MILLCREEK COMMUNITY 
REINVESTMENT AGENCY (the “Agency”), a political subdivision of the State of Utah 
operating under the Utah Community Reinvestment Agency Act (the “Act”; § 17C-1-101 et seq., 
or its predecessor statutes), and CLEARWATER DEVELOPMENT, LLC, a Utah limited liability 
company (“Participant”)[A1].  Participant and the Agency may from time to time hereinafter be 
referred to individually as a “Party” and collectively as the “Parties.”  
 
1. SUBJECT OF AGREEMENT 

1.1. Purpose of the Agreement 

The purpose of this Participation Agreement (the “Agreement”) is to carry out in part the Project 
Area Plan (the “Plan”) for the West Millcreek Urban Renewal Project Area (the “Project Area”) 
by providing for reimbursement for certain public infrastructure and amenities within Millcreek 
City (the “City”) to be constructed by Participant pursuant to that certain development agreement 
between the City and Participant dated as of ______________ (the “Development Agreement”).  
The Development Agreement contemplates the construction of a mixed-use development on 
approximately 7.14 acres more particularly described on the ALTA survey attached to Exhibit A 
(the “Site”).  The Agreement is executed to specify the terms and conditions pursuant to which the 
Agency and Participant will cooperate in bringing about such investment by the Participant, which 
will benefit the Project Area and the City as a whole.  
 

1.2. Agreement in the Best Interests of the City and Residents 

This Agreement is in the vital and best interests of the City and the health, safety and welfare of 
its residents, and in accord with public purposes.  This Agreement is carried out pursuant to the 
Act. 
 

1.3. The Project Area 

The Project Area is located within the boundaries of the City.  The exact boundaries of the Project 
Area are specifically and legally described in the Plan. 
 

1.4. The Project Area Plan and Budget 

This Agreement is subject to the provisions of the Plan, as adopted and ordained in 2009 by the 
Redevelopment Agency of Salt Lake County.  The Project Area was transferred to the City in 2018 
as authorized by Section 17C-1-205 of the Act.  This Agreement is also subject to the provisions 
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of the project area budget (the “Budget”), as created by the Sale Lake County Redevelopment 
Agency in 2009 and transferred to the Agency on November 20, 2018. 
 

1.5. Description of the Improvements 

Pursuant to the Development Agreement, Participant has agreed to develop a public park of not 
less than 1.09 acres and a pedestrian bridge crossing Cottonwood Creek as shown on the Site Plan 
attached hereto as Exhibit B (the “Site Plan”).  The public park and pedestrian bridge as described 
in and contemplated by the Development are referred to as the “Public Amenities.”  For purposes 
of this Agreement, the Public Amenities shall be deemed complete when fully constructed, and in 
the case of the public park, when accepted by and transferred to the City.  Notwithstanding the 
foregoing, in the event Participant cannot obtain third-party approval for the pedestrian bridge as 
outlined in the Development Agreement, “Public Amenities” for purposes of this Agreement shall 
mean only the public park.  In such event, Agency’s reimbursement of the Total Cost (as defined 
below) shall not include any costs attributable to the pedestrian bridge. 
 

1.6. Description of the Investment 

The Participant intends to invest approximately $33,622,000 within the Site.  The total cost of the 
Public Amenities, including the value of the land transferred to the City, is expected to be 
approximately $2,298,683.  Prior to any reimbursement payments, as described by Section 2.7, 
Participant shall provide to the Agency evidence of the actual costs of constructing the Public 
Amenities (the “Total Cost”).  Such evidence shall include invoices showing actual costs and 
other supporting documentation as reasonably required by the Agency.  An estimate of the Total 
Cost, and the previously-agreed upon value of the land, is set forth in Exhibit C. 
 

1.7. Parties to the Agreement 

1.7.1. The Agency 

The address of the Agency for purposes of this Agreement is: 
 
Millcreek Community Reinvestment Agency 
Attn: Executive Director 
3330 South 1300 East  
Millcreek, UT 84106  

 
1.7.2. The Participant 

Participant’s address for purposes of this Agreement is: 
 
[Entity Name]  
Attn:  Micah W. Peters 
336 West Broadway, Suite 110 
Salt Lake City, UT 84101  

 
1.8. Prohibition against Certain Changes 
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1.8.1. Acknowledgement by Participant 

 Participant acknowledges the importance of the development of the Project Area to the 
general welfare of the community, the public assistance set forth in this Agreement that has been 
made available by law and by the Agency for the purpose of making the contemplated investments 
within the Project Area possible, that a significant change in the identity of Participant, as 
prohibited by this Section 1.8, may be considered, for practical purposes, a transfer or disposition 
of the Site, the qualifications and identity of Participant are of particular concern to the Agency, 
and that it is because of such qualifications and identity that the Agency is entering into this 
Agreement with Participant. 
  

1.8.2. Representation as to Investment Intent 

Participant represents and agrees that its investment in and use of the Site, and Participant’s other 
undertakings reflected in this Agreement are and shall only be for the purpose of Participant’s 
development of the Site and not for speculation in land holding or otherwise.   
 

1.8.3. Assignment or Transfer of Agreement 

Participant represents and agrees for itself and its successors and assigns that, during the term of 
this Agreement and except as set forth in the following sentence, Participant will not assign or 
transfer or attempt to assign or transfer all or any part of this Agreement, or any rights herein or 
obligations hereunder, during the term of this Agreement except as explicitly allowed herein or as 
agreed to in a writing signed by the Parties.   
 
The attempted or actual assignment or delegation of this Agreement in violation of the above 
provisions is a material Default that shall be subject to the provisions of Article 5 of this 
Agreement.     
 

1.8.4. Transfer to Tax-Exempt Organization  

Notwithstanding anything in this Agreement to the contrary, any attempt by Participant or its 
successor(s) in interest to transfer any of the property within the Site to a tax-exempt organization 
other than the City or otherwise to exempt any of the property within the Project Area from ad 
valorem property taxation without the prior written consent of the Agency will entitle the Agency, 
at its sole discretion, to immediately and without prior notice terminate this Agreement and cease 
further payments under this Agreement to Participant or its successors or assigns. 
 

1.8.5. Continuing Obligations 

No assignment or transfer of this Agreement, in whole or in part, shall relieve Participant from any 
and all obligations under this Agreement without the express written consent of the Agency.  
Except as otherwise provided herein, all of the terms, covenants, and conditions of this Agreement 
are and will remain binding upon Participant and its successors and assigns until the expiration or 
termination of this Agreement. 
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2. OBLIGATIONS OF THE PARTIES 

2.1. Payment of Reimbursement 

2.1.1. Payment Obligation  

So long as Participant fulfills all of its obligations under this Agreement, the Agency shall 
reimburse Participant for the Total Cost, plus interest, subject to the conditions set forth in this 
Agreement (the “Reimbursement”).  The contemplated payment of the Reimbursement shall be 
made by the Agency within ninety (90) days after the date on which all of the conditions precedent 
as set forth in Section 2.3 have been met. 
 

2.2. Tax Increment and Other Project Area Funds 

Other than the Reimbursement, Participant is not, and shall not be, entitled to any other funds 
collected by the Agency for the Project Area, including sales tax or property tax.   

 
2.3. Conditions Precedent to the Payment of the Reimbursement to 

Participant 

In addition to other provisions in this Agreement, the Agency has no obligation to remit to 
Participant the Reimbursement unless and until all the following conditions precedent, as detailed 
in the following subsections, are satisfied:   
 

2.3.1. Development of the Site  

The Agency is not obligated to pay to Participant the Reimbursement unless Participant has 
constructed upon the Site the Public Amenities.  Notwithstanding any provision in this Agreement 
to the contrary, the Agency shall begin paying the Reimbursement upon the earlier of the 
completion of (i) the public park (as defined in the Development Agreement) or (ii) the pedestrian 
bridge (as defined in the Development Agreement) for that portion of the Reimbursement 
attributable to either the public park or the pedestrian bridge, as the case may be.  
 

2.3.2. Payment of Taxes 

Participant shall not receive any payments from the Agency for any period until the Agency has 
received documentation, reasonably acceptable to the Agency, from Participant that all real and 
personal property taxes attributable to the portions of the Site owned by Participant have been paid 
for the particular year of the Reimbursement Term.  Such documentation shall be provided to the 
Agency by March 31 of the year following the year for which the Reimbursement is sought.   
 

2.3.1. Request for Payment by Participant 

The Agency is not obligated to pay the Reimbursement to Participant unless Participant has made 
a Request for Payment in writing pursuant to Section 2.6 for the year for which payment of the 
Reimbursement is being sought.  Such request shall be made no later than March 31 of the year 
following the year for which payment of the Reimbursement is sought. 
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2.4. Effect of Failure to Meet Conditions Precedent to Payment of 
Reimbursement 

In the event that the conditions precedent as described in Section 2.3 are not met for any given 
calendar year during the term of this Agreement, and Participant is thus not entitled to receive the 
Reimbursement attributable to that calendar year, but is otherwise not in default under this 
Agreement, such failure shall not constitute a Default under this Agreement.  Such failure shall 
result in the forfeiture by Participant of the Reimbursement for that particular calendar year.    
 

2.5. Calculation of Reimbursement 

Salt Lake County or other governmental or quasi-governmental entities will receive 20% of the 
Total Tax Increment (as defined below) attributable to the Site, and the Agency shall receive the 
remaining 80% of the Total Tax Increment (the “Annual Reimbursement Amount”).  Developer 
shall receive 76% of the Agency’s 80% share of the Total Tax Increment.  The Agency shall not 
be required to pay to Participant in any given year more than the Annual Reimbursement Amount 
for the preceding year.  Participant shall not have claim to Tax Increment generated from any part 
of the Project Area other than the Site.  For purposes of this Agreement, “Tax Increment” means 
the following, which shall be calculated annually: property taxes for any property within the Site 
paid in a given year minus property taxes paid for the Site in 2019. 

 
The Reimbursement shall be paid until the expiration of the tax increment program for the West 
Millcreek Urban Renewal Project, which is estimated to be fourteen (14) years from the date for 
which Participant first receives the Reimbursement (the “Reimbursement Term”).  The total 
amount of the Reimbursement, including interest, paid to Participant under this Agreement shall 
not exceed $3,316,296.00 (the “Reimbursement Cap”). 
 
Participant further acknowledges that the Reimbursement paid by the Agency to Participant under 
this Agreement is limited by the Reimbursement Term and the Reimbursement Cap.  Participant 
further acknowledges that the Agency does not guarantee that Participant will receive a minimum 
dollar amount during the Reimbursement Term.  
 
For each component comprising the Public Amenities, Participant shall receive the lesser of (i) the 
actual cost of the item set forth in Exhibit C and (ii) the cost estimate for such item set forth in 
Exhibit C plus the total interest for the Reimbursement Term; provided, however, that if Participant 
is able to complete certain amenities for less than the cost estimates set forth in Exhibit C, and 
other amenities exceed the cost estimates set forth in Exhibit C, Participant shall receive a portion 
of the Reimbursement for such amenities that exceed the cost estimates, up to the total amount of 
the Reimbursement.  For the sake of clarity, so long as Participant constructs all Public Amenities 
attributable to the public park, Participant shall be entitled to $1,723,683 plus interest, and if 
Participant constructs the pedestrian bridge, Participant shall be entitled to an additional $575,000 
plus interest.  
 

2.6. Request for Reimbursement 

Participant shall submit in writing a request for payment to the Agency by March 31st of the year 
following the calendar year for which payment of the Reimbursement is sought (the “Request for 
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Payment”).  The Participant shall include in the request proof of payment of all ad valorem 
personal property taxes subject to and as described in Section 2.3.2.  Unless the Agency sends 
written notice to Participant of deficiency in the Request for Payment within thirty (30) days of 
receipt of a Request for Payment, such Request for Payment shall be deemed complete.  Participant 
shall have a reasonable time not to exceed thirty (30) days in which to rectify any deficiencies 
specified in a notice, and the Request for Payment shall be deemed timely delivered in the event 
any such deficiencies are rectified within that period.   
 

2.7. Payment of Taxes 

During the term of this Agreement, to the extent applicable, Participant agrees to pay, prior to 
delinquency, all undisputed real property and other ad valorem taxes and assessments assessed 
against any portion of the Site that is owned by Participant.   
 

2.8. Reduction or Elimination of Reimbursement 

The Parties agree that Participant assumes and accepts the risk of possible alteration of Federal or 
State statute, regulation, or adjudication rendering unlawful or impractical the collection, receipt, 
disbursement, or application of the Reimbursement to the Agency as contemplated in and by this 
Agreement.  If the provisions of Utah law which govern the payment of the Reimbursement are 
changed or amended so as to reduce or eliminate the Reimbursement, the Agency’s obligation to 
pay Participant annually the Reimbursement, as applicable, will be proportionately reduced or 
eliminated, but only to the extent necessary to comply with the changes in such law.  Further, 
Participant agrees and acknowledges that it has made such investigations as necessary and assumes 
all risk as to whether the Project Area, the Plan, and the Budget were properly approved, adopted 
and made effective.  Notwithstanding any change in law, Participant specifically reserves and does 
not waive any right it may have to challenge, at Participant’s cost and expense, the constitutionality 
of any law change(s) that would reduce or eliminate the payment of Reimbursement to the Agency 
and/or Participant and nothing herein shall be construed as an estoppel, waiver or consent to reduce 
or eliminate payment of the Reimbursement to the Agency and/or Participant.  Participant 
acknowledges, understands, and agrees that the Agency is under no obligation to challenge the 
validity, enforceability, or constitutionality of a change in law that reduces or eliminates the 
payment of the Reimbursement to the Agency and/or Participant, or to otherwise indemnify or 
reimburse Participant for its actions to independently do so.   

 
2.9. Declaration of Invalidity 

In the event any legal action is filed in a court of competent jurisdiction that seeks to invalidate the 
Project Area or this Agreement or that otherwise seeks to or would have the possible result of 
reducing or eliminating the payment of the Reimbursement, the Agency shall provide written 
notice of such legal action to Participant.  In the event such an action is filed, the Agency shall 
have no obligation to challenge that action or defend itself against such action.  Participant 
specifically reserves and does not waive any right it may have to intervene, at Participant’s cost 
and expense, in any such legal action and challenge the basis for any causes of action or any remedy 
sought that would reduce or eliminate the payment of the Reimbursement to the Agency and/or 
Participant, and nothing herein shall be construed as an estoppel, waiver or consent to reduce or 
eliminate payment of the Reimbursement to the Participant. In the event that the court declares 
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that the Participant cannot receive the Reimbursement, invalidates the Project Area or this 
Agreement, or takes any other action which eliminates or reduces the amount of Reimbursement, 
and the grounds for the legal determination cannot reasonably be addressed by the Agency, the 
Agency’s obligation to annually pay to Participant the Reimbursement in accordance with this 
Agreement will be reduced or eliminated to the extent necessary to comply with the order of the 
court.  
 

2.10. Dispute over Receipt of Payment of the Reimbursement 

If not due to the act, error or omission of the Agency, in the event a dispute arises as to the person 
or entity entitled to receive the Reimbursement under this Agreement due to a claimed assignment 
or claimed successor-in-interest to the Reimbursement or otherwise, the Agency may withhold 
payment of the Reimbursement and may refrain from taking any other action required of it by this 
Agreement until the dispute is resolved either by agreement or by a court of competent jurisdiction 
and sufficient evidence of such resolution is provided to the Agency.  The Agency shall be entitled 
to deduct from its payment of the Reimbursement any costs or expenses, including reasonable 
attorney fees, incurred by the Agency due to the dispute. 
 

2.11. Nature of Participant’s Obligations and Limitation 

To qualify to receive the Reimbursement as set forth herein, Participant shall fulfill all of its 
obligations as set forth in this Agreement.   
 

2.12. Development Deadline 

Development of the Site, as described in Section 2.3.1, shall be completed no later than seven (7) 
years after the Effective Date.  Failure to complete development by this date is a Default and 
subject to Article 5 of this Agreement  
  

2.13. Funding Responsibility 

The Parties understand and agree that funding for the investment within the Site comes entirely 
from Participant’s internal capital or from financing obtained by Participant.  The Agency shall 
not be liable or responsible for providing, obtaining, or guaranteeing such financing. 
 
3. ADDITIONAL TERMS 

3.1. Investment Responsibility 

Participant will at all times be responsible for its investment within the Site.  Recognizing the level 
of investment by Participant, the Agency has determined that it is in the best interests of the 
residents of the City to provide the Reimbursement to Participant as an incentive to develop the 
Site.   
 

3.2. Responsibility for Development Plans and Permits 
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The Agency shall not have any responsibility to obtain permits, licenses, or other approvals for 
Participant’s development of the Site; provided, however, that Participant’s development of the 
Site and construction of the Public Amenities is subject to the City’s approval of the Site Plan for 
the Site, which is satisfactory to the City and Participant.   
 

3.3. Other Terms 

3.3.1. City Land Use Authority 

Participant acknowledges that nothing in this Agreement shall be deemed to supersede, waive, or 
replace the City’s authority over land use, zoning, and permitting within the City. 
 

3.3.2. Indemnification 

Participant agrees to and shall indemnify, defend, and hold the Agency and its directors, officers, 
agents, employees, and representatives harmless from and against all liability, loss, damage, costs, 
or expenses (including reasonable attorney fees and court costs) arising from or as a result of the 
death of any person, or any accident, injury, loss, or damage whatsoever caused to any third party 
person or to the property of any third party person, directly or indirectly caused by any acts done 
or any errors or omissions of Participant or its directors, officers, agents, employees, consultants, 
and contractors on the Site.   
 

3.3.3. Limits on Liability 

In no event shall one Party be liable to the other(s) for consequential, special, incidental, indirect, 
exemplary, or punitive damages of any kind (including, but not limited to, loss of profits, loss of 
reputation, or loss of current or prospective business advantage, even where such losses are 
characterized as direct damages) arising out of or in any way related to the relationship or dealings 
between Participant and the Agency, regardless of whether the claim under which damages are 
sought is based upon contract, tort, negligence (of any kind), willful misconduct, strict liability or 
otherwise, and regardless of whether the Parties have been advised of the possibility of such 
damages at the time of contracting or otherwise.   
 

3.3.4. Local, State, and Federal Laws 

Participant shall develop the Site in conformity with all applicable laws; provided, however, that 
unless otherwise addressed elsewhere in this Agreement, nothing herein shall limit the right of 
Participant to properly challenge any such law or the applicability of such law. 
 

3.3.5. Responsibility of the Agency  

The Agency shall not have any obligation under this Agreement other than those specifically 
provided for herein.  Except as expressly provided for in this Agreement, nothing herein shall be 
construed as requiring the Agency to pre-approve or prejudge any matter, or as otherwise binding 
the Agency’s discretion or judgment on any issue prior to an appropriate hearing (if required), 
review, or compliance with any other requirement. 
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3.3.6.  Non-waiver of Governmental Immunity 

Nothing in this Agreement shall be construed as a waiver of any immunity, protection, or rights 
granted to the Agency or the City under the Governmental Immunity Act of Utah, Utah Code 63G-
7-101, et seq. 
   
4. EFFECT AND DURATION OF COVENANTS; TERM OF AGREEMENT 

The covenants, including but not limited to conformance with federal, local, and state laws, 
established in this Agreement shall, without regard to technical classification and designation, be 
binding on the Parties and any successors-in-interest for the benefit of each of the respective 
Parties, their successors and assigns during the term of this Agreement, which shall terminate upon 
the expiration of the Reimbursement Term, unless terminated earlier by written agreement signed 
by the Parties hereto. 
 
5. DEFAULTS, REMEDIES, AND TERMINATION 

5.1. Default 

If either the Agency or Participant fails to perform or delays performance of any material 
obligation of this Agreement and fails to cure as provided for in this Article 5, such conduct 
constitutes a default of this Agreement (“Default”).  The Party in default must immediately 
commence to cure, correct, or remedy such failure or delay and shall complete such cure, 
correction, or remedy within the periods provided in Section 5.3 hereof.   
 

5.2. Notice 

If a Default under this Agreement occurs, the non-defaulting Party shall give written notice (a 
“Default Notice”) of the Default to the defaulting Party, specifying the nature of the Default.  
Failure or delay in giving such notice shall not constitute a waiver of any Default, nor shall it 
change the time of Default, nor shall it operate as a waiver of any rights or remedies of the non-
defaulting Party; but the non-defaulting Party shall have no right to exercise any remedy hereunder 
without delivering the Default Notice as provided herein.  Delays by either Party in asserting any 
of its rights and remedies shall not deprive the other Party of its right to institute and maintain any 
actions or proceedings which it may deem necessary to protect, assert, or enforce any such rights 
or remedies. 
 

5.3. Cure Period 

The non-defaulting Party shall have no right to exercise a right or remedy hereunder unless the 
subject Default continues uncured for a period of thirty (30) days after delivery of the Default 
Notice with respect thereto, or, where the default is of a nature which cannot be cured within such 
thirty (30) day period, the defaulting Party fails to commence such cure within thirty (30) days and 
to diligently proceed to complete the same.  A Default which can be cured by the payment of 
money is understood and agreed to be among the types of defaults which can be cured within thirty 
(30) days.  If the Default is not cured, or commenced to be cured if such default is of a nature 
which cannot be cured within thirty (30) days, by such Party within thirty (30) days of delivery of 
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the Default Notice, such failure to cure shall be an Event of Default, and the non-defaulting Party 
may pursue such other rights and remedies as it may have.  Further, in the event of a Default by 
Participant, past all applicable cure periods, Agency’s sole remedy shall be to terminate this 
Agreement. 
 

5.3.1. Rights and Remedies 

Upon the occurrence of a Default (following the expiration of the applicable cure period provided 
herein or by law, whichever is longer), the non-defaulting Party shall have all remedies provided 
for in this Agreement and shall have the right to obtain specific performance, unless otherwise 
limited by the express remedies set forth in this Agreement. Such remedies are cumulative, and 
the exercise of one or more of such rights or remedies shall not preclude the exercise, at the same 
or different times, of any other rights or remedies for the same Default or any other Default by the 
defaulting Party. 
 
Notwithstanding to foregoing, the Agency shall not have to right to compel, through a remedy of 
specific performance or otherwise, the Participant to make any investment within the Project Area, 
including, without limitation, the construction of the Public Amenities.   
 

5.3.2. Legal Actions 

5.3.2.1. Venue 

All legal actions between the Parties, arising under this Agreement, shall be conducted exclusively 
in the Third District Court for the State of Utah located in Salt Lake County, Utah, unless they 
involve a case with federal jurisdiction, in which case they shall be conducted exclusively in the 
Federal District Court for the District of Utah. 
 

5.3.2.2. Service of Process 

Service of process on the Agency shall be made by personal service upon the Chairman or 
Executive Director of the Agency or in such other manner as may be provided by law.  Service of 
process on Participant shall be by personal service upon its Registered Agents, or in such other 
manner as may be provided by law, whether made within or without the State of Utah. 
 

5.3.2.3. Applicable Law 

The laws of the State of Utah shall govern the interpretation and enforcement of this Agreement. 
 
6. GENERAL PROVISIONS 

6.1. Authority 

Each Party hereby represents and warrants to the other that the following statements are true, 
complete, and not misleading as regards to the representing and warranting party: (a) such Party 
has full authority to enter into this Agreement and to perform all of its obligations hereunder; (b) 
those executing this Agreement on behalf of each Party do so with the full authority of the Party 
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each represents; (c) this Agreement constitutes a legal, valid, and binding obligation of each Party, 
enforceable in accordance with its terms. 
 

6.2. Notices, Demands, and Communications between the Parties 

Formal notices, demands, and communications between the Agency and Participant shall be 
sufficiently given if emailed and: (1) personally delivered; or (2) if dispatched by registered or 
certified mail, postage prepaid, return-receipt requested, to the principal offices of the Agency and 
Participant, as designated in Sections 1.7.1 and 1.7.2 hereof.  Such written notices, demands, and 
communications may be sent in the same manner to such other addresses as either Party may from 
time to time designate by formal notice hereunder.  Delivery of notice shall be complete upon 
mailing or making physical delivery of the writing containing the notice. 
 

6.3. Severability 

In the event that any condition, covenant or other provision herein contained is held to be invalid 
or void by a court of competent jurisdiction, the same shall be deemed severable from the 
remainder of this Agreement and shall in no way affect any other covenant or condition herein 
contained unless such severance shall have a material effect on the terms of this Agreement.  If 
such condition, covenant, or other provision shall be deemed invalid due to its scope, all other 
provisions shall be deemed valid to the extent of the scope or breadth permitted by law. 
 

6.4. Nonliability of Officials and Employees 

No director, officer, agent, employee, representative, contractor, attorney, or consultant of the 
Parties hereto shall be personally liable to any other Party hereto, or any successor-in-interest 
thereof, in the event of any Default or breach by a Party hereto or for any amount which may 
become due to a Party hereto or to its successor, or on any obligations under the terms of this 
Agreement. 
 

6.5. Enforced Delay; Extension of Time and Performance 

In addition to the specific provisions of this Agreement, performance by either Party hereunder 
shall not be deemed to be in default where delays or defaults are due to war, insurrection, strikes, 
lock-outs, riots, floods, earthquakes, fires, casualties, acts of God, acts of a public enemy, terrorist 
activity, epidemics, quarantine restrictions, freight embargoes, lack of transportation, unusually 
severe weather, or any other causes beyond the reasonable control or without the fault of the Party 
claiming an extension of time to perform.  An extension of time for any such cause shall be for the 
period of the enforced delay and shall commence to run from the time of the commencement of 
the cause, if notice by the Party claiming such extension is sent, whether on the part of the 
Agency’s Executive Director or its governing board or on the part of Participant, to the other Party 
within thirty (30) days of actual knowledge of the commencement of the cause.  Time of 
performance under this Agreement may also be extended in writing by the Agency and Participant 
by mutual agreement. 
 

6.6. Approvals 
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Whenever the consent or approval is required of any Party hereunder, except as otherwise herein 
specifically provided, such consent or approval shall not be unreasonably withheld, delayed, or 
conditioned. 
 

6.7. Time of the Essence 

Time shall be of the essence in the performance of this Agreement. 
 

6.8. Attorney Fees 

In the event of any litigation arising from or related to this Agreement, the prevailing Party shall 
be entitled to recover from the non-prevailing party all reasonable costs and attorney fees related 
to such litigation. 
 

6.9. Interpretation 

The Parties hereto agree that they intend by this Agreement to create only the contractual 
relationship established herein, and that no provision hereof, or act of either Party hereunder, shall 
be construed as creating the relationship of principal and agent, or a partnership, or a joint venture, 
or an enterprise between the Parties hereto. 
 

6.10. No Third-Party Beneficiaries 

It is understood and agreed that this Agreement shall not create for either Party any independent 
duties, liabilities, agreements, or rights to or with any third party, nor does this Agreement 
contemplate or intend that any benefits hereunder accrue to any third party. 
 

6.11. Mediation 

In the event a dispute arises between the Parties with respect to the terms of this Agreement or the 
performance of any contractual obligation by one or both of the Parties, the Parties agree to submit 
the matter to formal and confidential non-binding mediation before any judicial action may be 
initiated, unless an immediate court order is needed or a statute of limitations period will run before 
mediation can be reasonably completed. A mediator will be selected by mutual agreement of the 
Parties. The Parties must mediate in good faith to resolve the dispute in a timely manner. Each 
Party will be responsible for its own costs and one-half of the cost of the mediator.  The place of 
mediation shall be Millcreek, Utah.   
 

6.12. Headings 

Article and Section titles, headings or captions are inserted only as a matter of convenience and 
for reference and in no way define, limit, extend, or describe the scope of this Agreement or the 
intent of any provision hereof.   
 

6.13. Contra Proferentum 
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This is an arm’s-length Agreement: The Parties have read this Agreement and have executed it 
voluntarily after having been apprised of all relevant information and the risks involved and having 
had the opportunity to obtain legal counsel of their choice. Consequently, no provision of this 
Agreement shall be strictly construed against either Party. 
 

6.14. Further Assurances 

The Parties shall cooperate, take such additional actions, sign such additional documentation, and 
provide such additional information as reasonably necessary to accomplish the objectives set forth 
in this Agreement. 
 

6.15. Incorporation of Recitals and Exhibits 

All recitals and exhibits attached hereto are incorporated into this Agreement as if fully set forth 
herein. 
 

6.16.  Governmental Records and Management Act 

The Agency acknowledges that Participant considers all of the information provided to the Agency 
in connection with this Agreement is protected under the Utah Governmental Records Access and 
Management Act, § 63-2-101 et seq. (“GRAMA”) under a claim of “business confidentiality” so 
long as Participant complies with the applicable requirements in making a claim of business 
confidentiality under § 63G-2-309(1)(a)(i)(A) & (B).   
  
7. DUPLICATION, INTEGRATION, WAIVERS, AND AMENDMENTS 

7.1. Duplicate Originals 

This Agreement may be executed in duplicate originals, each of which shall be deemed an original.  
Electronic pdf signatures shall be considered original signatures.   
 

7.2. Integration 

This Agreement (including its exhibits) constitutes the entire understanding and agreement of the 
Parties regarding the subject matter thereof. When executed by the Parties, this Agreement 
integrates all of the terms and conditions mentioned herein or incidental hereto, and supersedes all 
negotiations or previous agreements between the Parties with respect to the subject matter thereof. 
 

7.3. Waivers and Amendments 

All waivers of the provisions of this Agreement must be in writing.  This Agreement and any 
provisions hereof may be amended only by mutual written agreement between Participant and the 
Agency. 
 
 

[Remainder of page intentionally left blank; signature pages follow] 
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MILLCREEK COMMUNITY 
REINVESTMENT AGENCY 

   
 
 

      By:______________________________ 
         Jeff Silvestrini, Chair 

Attest: 
 
By:___________________________________ 
      Elyse Greiner, Recorder 
 
 
 

CLEARWATER DEVELOPMENT, LLC 
        
 
 
       By: ______________________________ 
       Name:  
       Title:    
 
 
 
 
 
 
 
 
 
 
 
        
 
 
 
 
 

 
 



 

 
Exhibit A 

Alta Survey of the Site 
 

[Attached] 
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NOTES
1. The purpose of  this Survey is to provide an ALTA/NSPS Land Title Survey & certification for the parcel graphically depicted and described

hereon.
2. A Title Commitment prepared by Cottonwood Title, Salt Lake City, Utah, File No. 107940-DMP, Effective Date: April 18, 2019, was

utilized in the preparation of this Survey. Focus Engineering & Surveying, LLC is entitled to rely on the accuracy of these documents, and is
not liable for errors and omissions based on their reliance thereof. Unless noted otherwise, all record parcels and title exceptions noted on
this Survey are referenced from said documents.

3. The Basis of Bearing for this Survey is S0º15'54”W along the monument line between two Salt Lake County monuments located in Main
Street at Central Avenue and Fireclay Avenue. All deeds and plats of record have been rotated to match the aforementioned basis of bearing,
or to other Sectional/monument lines relative to said basis of bearing per measured lines as shown hereon.

4. Vertical data (contour lines and/or spot elevations, etc.) is based on the NAVD88 elevation of 4262.25 feet published by the Salt Lake
County Surveyor on the monument at the intersection of Main Street and Central Avenue.

5. #5 rebar & cap (FOCUS ENG) to be set at all boundary corners unless noted otherwise.
6. This drawing, its design, and invention thereof, is the property of Focus Engineering & Surveying, LLC, and is submitted to, and is for the

exclusive use of the client referenced on the Survey. Only copies authorized in writing and individually signed and sealed by the Surveyor,
or certified copies obtained from the Office of the County Surveyor may be used as the official work of the Surveyor.

7. Except as specifically stated or shown on this drawing, no attempt has been made as a part of this Survey to obtain or show data concerning
existence, size, depth, condition, capacity, or location of any utility or municipal/public service facility. For information regarding these
utilities or facilities, contact the appropriate agency.

8. Except as specifically stated of shown on this drawing, this Survey does not purport to reflect any of the following which may be applicable
to the properties shown hereon: easements, encumbrances, building setback lines, restrictive covenants, subdivision restriction, zoning, or
other land use restrictions. Underground utilities have been shown hereon based on observed evidence. Additional utilities, including, but
not limited to: power, phone, cable TV, water, sewer, storm drainage, etc. may exist within the boundaries of this Survey and Blue Stakes
should be contacted prior to digging. Engineers, Contractors, and others that rely on this information should be cautioned that the locations
of the existing utilities may not be relied upon as being exact or complete. Additional exploration, verification and relocation of existing
utilities will be the sole responsibility of any contractor prior to, or during construction of any additional improvements.

9. Survey responses to Table “A” (Optional Survey Responsibilities and Specifications):
a. Item 1: Survey monuments found or set shown hereon.
b. Item 2: Address of Subject Properties: 4186 S. Main Street, Millcreek, Utah 84107.
c. Item 3: Subject properties shown hereon lie within Floodway Zone AE, Flood Zone X and Zone X (areas determined to be outside the

0.2% annual chance floodplain) according to FEMA (Federal Emergency Management Agency) F.I.R.M. (Flood Insurance Rate Map)
Map #49035C0292G, Map Revised: September 25, 2009.

d. Item 4: Gross land area shown hereon.
e. Item 5: Vertical relief shown hereon. (See Note #4)
f. Item 8: Substantial features observed shown hereon.
g. Item 11: Locations of  visible utilities, as well as those represented on maps provided by Millcreek City and other utility companies are

shown hereon. (See Note #8)
h. Item 13: Names of adjoining owners shown hereon.
i. Item 16: No evidence of recent earth moving work, building construction, or building additions observed shown hereon.
j. Item 18: No wetland flags/markers were observed.

LEGAL DESCRIPTIONS
(COMMITMENT FILE NO. 107940-DMP)

A parcel of Land situated in the Northeast quarter of Section 1, Township 2 South, Range 1 West, Salt Lake Base
and Meridian, Salt Lake County, Utah, more particularly described as follows:

Commencing at the East quarter corner of  said Section 1; thence North 87°01'34'' East 16.16 feet to the monument line of  Main Street; thence North
00°15'54'' East 1741.07 feet along the said monument line; thence North 76°16'11'' West 33.93 feet to the true point of  beginning, said point being
the intersection of  the 1968 Murray City Annexation Boundary in Big Cottonwood Creek and a line 33 feet West of  the Main Street monument line
and running from the above described point of beginning along the annexation boundary as follows:

North 76°16'11'' West 23.32 feet; thence North 40°00'30'' West 154.80 feet; thence North 68°26'54'' West 290.80 feet; thence North 76°57'23'' West
457.00 feet; thence South 29°13'33'' West 51.05 feet to the point of  intersection with a line parallel to and 33.00 feet Easterly of  the railroad
centerline; thence North 08°59'00'' West along the East railroad right-of-way line 359.40 feet; thence South 89°14'45'' East 748.55 feet, more or less,
to a point on the West boundary line of  Gordon's South Lawn Addition Subdivision; thence South 03°50'00'' West along said West boundary line
368.14 feet to the Southwest corner of  Lot 21, Block 4, Gordon's South Lawn Addition; thence North 85°15' East along the South line of  said Lot 21
197.01 feet; thence South 00°15'54'' West 283.64 feet to the point of beginning.

(AS SURVEYED)
A portion of  the NE1/4 of  Section 1, Township 2 South, Range 1 West, Salt Lake Base and Meridian, Salt Lake County, Utah, more particularly
described as follows:

Beginning at a point located N0º15'54”E 655.15 feet along the monument line of  Main Street and West 33.00 feet from the street monument
found in the intersection of  Main Street and Fireclay Avenue, said point also being located N0º06'21”W along the Section line 1749.95 feet and
West 5.31 feet from the East 1/4 Corner of  Section 1, T2S, R1W, SL B&M; thence N76º16'11”W 23.32 feet to a point on the Northerly boundary of
BIRKHILL PHASE 2 recorded as Entry No. 11227070, Book 2011P, Page 104 in the Office of  the Salt Lake County Recorder; thence along said
plat the following
four (4) courses; 1) N40º00'30”W 154.80 feet; 2) N68º26'54”W 290.80 feet; 3) N76º57'23”W 457.00 feet; 4) S29º13'33”W 50.46 feet to the Easterly
line of  the UTA Right of  Way as depicted on that record of  survey filed as Survey No. S1997090651 in the Office of  the Salt Lake County
Surveyor; thence N9º02'04”W along said Right of  Way 359.24 feet to the Southwest corner of  that Real Property described in Deed Entry
No. 7808706, Book 8419 Page 2042-2043 recorded in the Office of  the Salt Lake Recorder; thence S89º14'06”E along said deed 714.58 feet to a
corner of  that Real Property described in Deed Entry No. 4341938, Book 5834, Page 2967 recorded in the Office of  the Salt Lake County
Recorder; thence S89º14'45”E along said deed 35.17 feet to the Westerly line of  GORDONS SOUTH LAWN ADDITION recorded as Entry
No. 252873, Book “F” of  Plats, Page 9 in the Office of  the Salt Lake County Recorder; thence S4º01'54”W along said plat 367.72 feet; thence
N85º26'54”E along said plat 197.01 feet to the Westerly Right of  Way of  Main Street; thence S0º15'54”W along said street 283.63 feet to the point
of beginning.

Contains: 7.06 Acres

SCHEDULE B-PART II EXCEPTIONS
(COMMITMENT FILE NO. 107940-DMP)

Exceptions #1-12
Contains no plottable descriptions.

Exception #13
Pole Line Easement in favor of  Utah Power and Light Company, to construct, reconstruct, operate, maintain and repair electric transmission
and other equipment over, under and across a portion of  the subject Land. Said Easement recorded May 14, 1957, as Entry No. 1538697, in
Book 1413, at Page 3.
Easement is cancelled and superseded by Entry No. 1636792 (Exception #14)

Exception #14
Pole Line Easement in favor of  Utah Power and Light Company, to construct, reconstruct, operate, maintain and repair electric transmission
and other equipment over, under and across a portion of  the subject Land. Said Easement recorded February 13, 1959, as Entry No. 1636792,
in Book 1587, at Page 87.

Easement is cancelled and superseded by Entry No. 1985289 (Exception #15)
Exception #15

Pole Line Easement in favor of  Utah Power and Light Company, to construct, reconstruct, operate, maintain and repair electric transmission
and other equipment over, under and across a portion of  the subject Land. Said Easement recorded March 12, 1964, as Entry No. 1985289, in
Book 2165, at Page 189.
Location of easement shown hereon.  A portion of easement does not follow existing power lines.

Exception #16
Right of  Way for Big Cottonwood Creek, and any facilities appurtenant thereto, including but not limited to, water pipelines and ditches, as
the same may be found to intersect the herein described Land, together with any rights or asserted rights in and to said Creek or pertaining to
the use and maintenance of  said Creek. The Company further excepts any adverse claim based on (i) the assertion that some of  the boundaries
of  the herein described Land have been affected by a change in the course of  said Creek; (ii) the uncertainty of  the boundaries of  said Creek;
and (iii) the assertion that the Land is subject to water rights, claims or title to water and to any law or governmental regulation pertaining to
wetlands.
Location of Big Cottonwood Creek shown hereon.

Exception #17
Reservation of  minerals and easements as contained in that certain Special Warranty Deed recorded May 21, 1979 as Entry No. 3282400 in
Book 4865 at Page 1344.
Easterly limits of mineral rights and easements shown hereon.

Exception #18
Easements, if  any, for public utilities, pipelines or facilities installed in any portion of  vacated West Temple Street as described in that certain
Disclaimer recorded October 28, 1986 as Entry No. 4338705 in Book 5832 at Page 1719.
Location of vacated West Temple shown hereon.

Exception #19
Perpetual Easement in favor of  Salt Lake County, a body corporate and politic of  the State of  Utah for a perpetual easement for construction,
operation, maintenance, inspection, cleaning, repair and alteration of  Big Cottonwood Creek, together with all flood control structures and
incidental purposes, by instrument dated January 6, 2012 and recorded February 13, 2012, as Entry No. 11331819, in Book 9990, at Page
8364.
Location of perpetual easement shown hereon.

Exception #20-24
Contains no plottable descriptions.
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Exhibit B 
Site Plan 

 
[Attached] 

  









 

Exhibit C 
Total Cost Reimbursement Estimate 

 
 
  

Interest carry period (in years) 14 
  

Interest rate 6.50% 
  

    
 

Cost estimate Total Interest 
 

Walking Path and Benches $         100,000  $44,276.64  
 

Value of Contributed Land (1) $         809,683 $358,334.00 
 

Bridge over Big Cottonwood Creek $         575,000  $254,590.66  
 

Playground/Park Equipment $         175,000  $77,484.11  
 

Landscaping $         235,000  $104,050.10  
 

Other Park Amenities $         200,000  $88,553.27  
 

Utility costs $            30,000  $13,282.99  
 

Site and soil work $            95,000  $42,062.80  
 

Site improvements $            79,000  $34,978.54  
 

Murray City, SL County, other 
governing entity fees associated with 
Bridge installation 

TBD TBD 
 

Totals $2,298,683  $1,017,613 
 

Total Site Improvement costs $3,316,296  
  

(1) Based upon acquisition cost of land purchase price of $5,200,000 for 7 acres 

 



 
 

Minutes of the  
Millcreek Community Reinvestment Agency 

June 10, 2019 
7:00 p.m. 

Regular Meeting 
 
 

 
The Community Reinvestment Agency of Millcreek, Utah, met in a regular meeting on June 10, 
2019 at City Hall, located at 3330 S. 1300 E., Millcreek, UT 84106. 
 
PRESENT:          
   
Board Members    City Staff  
Jeff Silvestrini, Chair    John Brems, City Attorney 
Silvia Catten     John Geilmann, City Manager 
Dwight Marchant (excused)   Elyse Greiner, Agency Recorder 
Cheri Jackson     Rita Lund, Communications & Programs Director 
Bev Uipi     Kurt Hansen, City Services Director 
      Laurie Johnson, HR-Finance Director 
      Francis Lilly, Community Development Director 
        
Attendees: Ralph Morelli 
 
REGULAR MEETING – 7:00 p.m. 
TIME COMMENCED:  9:07 p.m. 
 
Chair Silvestrini called the meeting to order.  
 
1. Discussion and Consideration of Resolution 19-13, Adopting the Community 
Reinvestment Agency Annual Budget for the Fiscal Year Beginning July 1, 2018 and 
Ending June 30, 2019 
Chair Silvestrini said the Agency did not have any money, so they did not previously adopt a 
budget for the current fiscal year. 
 
Chair Silvestrini asked for public comment. There were no comments.  
 
Board Member Uipi moved to approve Resolution 19-13. Board Member Jackson  
seconded. Chair Silvestrini called for the vote. All Board Members voted yes. The motion 
passed unanimously. 
 
2. Discussion and Consideration of Resolution 19-14, Adopting the Community 
Reinvestment Agency Annual Budget for the Fiscal Year Beginning July 1, 2019 and 
Ending June 30, 2020 
 
Board Member Uipi moved to approve Resolution 19-14. Board Member Catten seconded.  
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Chair Silvestrini asked for public comment. 
 
Ralph Morelli, 1527 E. Woodland Avenue, asked where information on the Community 
Reinvestment Agency was available for the public. Chair Silvestrini said information could be 
found on the City’s website and added that the City Council functions as the Community 
Reinvestment Agency Board. 
 
Chair Silvestrini called for the vote. All Board Members voted yes. The motion passed 
unanimously. 
 
3. Approval of May 13, 2019 Meeting Minutes 
 
Board Member Catten moved to approve the May 13th meeting minutes. Board Member 
Uipi seconded. Chair Silvestrini called for the vote. All Board Members voted yes. The 
motion passed unanimously. 

 
 
ADJOURNED:  Board Member Uipi moved to adjourn the meeting at 9:10 p.m. Board 
Member Jackson seconded. Chair Silvestrini called for the vote. All Board Members voted 
yes. The motion passed unanimously. 
 
 

APPROVED: ______________________________ Date 
Jeff Silvestrini, Chair 

 
            ______________________________ 
    Attest:   Elyse Greiner, Agency Recorder 
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