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July 19, 2012 
 
 
Amir Caus 
County Planner 
Summit County Community Development 
P.O. Box 128 
60 North Main 
Coalville, UT 84017 

 
 
Dear Mr. Caus, 
 
Utah Open Lands received information regarding the request for a conditional use permit for the Silver 
Moose Ranch Bed and Breakfast from Summit County.  We will be reviewing this information at our 
regularly scheduled board meeting on July 19, 2012.  It is our understanding that this bed and breakfast 
has been operating without a conditional use permit since the fall of 2011.  
 
Utah Open Lands’ legal counsel is currently reviewing the right of way access easements.  It is important 
to note that since this business activity has been taking place without a conditional use permit, it is in 
violation of the conservation easement as it is has also been in violation of the current code. 
 
Utah Open Lands is the grantee of a conservation easement on property which includes land 
immediately adjacent to the subject property inclusive of Snow’s Lane.  Utah Open Lands was granted 
this conservation easement in 2009 and it was at this time that the city of Park City purchased the 
acreage for which Utah Open Lands holds the conservation easement.  
 
Under the terms of the conservation easement, Snow’s Lane may not be improved beyond its current 
condition.  The easement also acknowledges rights of access along Snow’s Lane for access to residential  
properties.  The purpose for this language in the conservation easement was to ensure the continued 
protection of the conservation values of the property.  These conservation values include the public 
benefit of the properties attendant wildlife habitat, secluded open space nature, designated non 
motorized public trail, scenic vista and watershed quality value.  The conservation easement purpose is 
to protect and enhance these values. 
 
It is stated in your report that the emergency access to bring skiers off of the mountain is used routinely 
by Park City Mountain Resort.  In our monitoring of the conservation easement we have only seen 
infrequent use by ski patrol for this purpose and only in winter.  As you are aware a locked gate prevents 
general motorized vehicular use. 
 
Any review of this request for conditional use permit should address first and foremost the violation to 
existing code.  One of the purposes for following County Codes and Regulations and due process  is to 
provide a thorough review of all the potential impacts to all the potential stakeholders.   Utah Open 
Lands has concerns that if the Bed and Breakfast is also used for conferences, weddings, corporate 
retreats and larger gatherings that appropriate attention has not been paid to whether Snow’s Lane can 
accommodate the evacuation of 50 cars and current residents in the event of an emergency.    The idea 
of regular use of this right of way for 50 cars seems out of compliance with the spirit of the easement.  
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Utah Open Lands is also concerned about other potential violations to the conservation easement due 
to guests being un aware of the sensitive nature of the property and the conservation easement. 
 
Utah Open Lands has not had sufficient time to review this request and asks for additional information.  
We will be reviewing this issue at our regularly scheduled board meeting, today.  I will forward to you 
the board’s formal review of this issue after that meeting.  Please be aware that the board may seek to 
continue this issue or deny review as we have not received a request from the Grantor of the 
conservation easement. 
 
Respectfully, 

 
 
 
Wendy E Fisher 
Executive Director 
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From: Derrick Radke  
Sent: Thursday, January 17, 2013 1:30 PM 
To: Amir Caus 
Cc: Jami Brackin; Kent Wilkerson 
Subject: RE: Silver Moose Ranch Bed and Breakfast CUP 
 
Hi All, 
 
After to talking with Jami Brackin, Deputy County Attorney, I understand that the access  issues related 
to this project relate to Snow Lane and not to the driveway that connects Snow Lane to the 
structure.  Please let me know if this assumption is not correct.  Please note that Snow Lane is partially 
in Summit County, and partially in Park City Municipal and that my comments only relate to the portion 
in Summit County.  I have no knowledge of Park City’s Standards. 
 
To the best of my knowledge, based on a review of AASHTO, it does not require that a road be paved or 
otherwise surfaced with any identified materials.  However it does discuss the different properties of 
“High-type” pavement (paved or otherwise hard surfaced) and “Low-type” (unpaved, gravel and dirt 
surfaces) pavements and the various design parameters that should be considered when using either 
one.   
 
The SB Development Code does require roads to meet certain standards for new development.  Chapter 
10-4-10, Section G states: 
 

2. All roads shall have a base capable of supporting a gross vehicle weight of at least forty 
thousand (40,000) pounds. The County Engineer may require additional support base depending 
on the specific function and traffic volumes anticipated on the roadway. 
 
3. All roads shall include compacted road base, covered with either concrete or asphalt material, 
with the exception of emergency access roads, which may be compacted gravel or road base. 
Roads must meet all applicable County design standards.  

 
Table 1, Rural Road design Standards, requires private Roads (minor) to have an 18 to 20 foot width 
(AASHTO is similar at 18 feet, but adds 2 foot shoulders).  I believe the PCFD requires a minimum width 
of 20 feet clear width with no on-street parking.  Based only on GIS Mapping images, the existing road is 
fairly narrow and does not appear to meet the width required for new development.  Please not that I 
have not been to the site to measure the existing road width, but we can measure it if you believe the 
issue is relevant (ie. If the project is considered new and may be required to upgrade the road to current 
standards).  Let me know if you need the existing road width. 
 
Kent Wilkerson, Summit County’s Traffic Engineer, has estimated traffic impacts at 2.4 pm peak 
additional trips and approximately 20 +/- average daily trips being generated by the Bed and 
Breakfast.  These numbers are slightly higher than a single family dwelling. As such, the traffic impact 
will only be slightly higher than if the structure remains a home.  Intuitively, a Bed & Breakfast would 
have fewer trips than a “nightly Rental” since some food service is on-site. 
 
Our office has no opinion on the access right-of-way as we have not seen it and it would be a legal 
interpretation in any case. 
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If CDD or Legal Staff determine that the project would need to meet current Code requirements for new 
development, then the improvements should be a condition of approval, and the existing access should 
then meet the minimum Code requirements.  If such is the case, a plan should be submitted for review 
 
Please let me know if there are any questions. 
 
Derrick Radke, PE 
Summit County Engineer 
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Commissioner Klingenstein made a motion to approve the Heath Timberwolf 

Subdivision plat amendment with the following findings as shown in the staff 

report: 

Findings: 

1. No member of the public will be materially injured as a result of 

removal of a previously platted ski easement. 

2. There is good cause for the amendment, as the applicant will be better 

able to protect existing trees on the lot. 

3. Access to the mountain is provided for via the ski easement located on 

Lot 15. 

And with the following conditions: 

Conditions 

1. A construction mitigation plan will demonstrate measures beyond 

normal for the protection of trees. 

2. The Limits of Disturbance line will be rigorously maintained. 

The motion was seconded by Commissioner Franklin and passed 

unanimously, 6 to 0. 

 

4. Public hearing and possible action regarding a Conditional Use Permit request for 

Silver Moose Bed and Breakfast, 320 Snows Lane, Park City; Brian and Tamara 

Mooring, applicants – Amir Caus, County Planner 
 

County Planner Amir Caus presented the staff report and provided a vicinity map 

showing the location of the bed and breakfast and explained that the zoning is Mountain 

Remote (MR).  He reported that notice was sent to property owners within 1,000 feet and 

published in the Park Record.  One comment was received prior to publication of the staff 

report and is included in the staff report.   Additional comment has since been received 

and provided to the Planning Commissioners.  Planner Caus explained that in 2011, the 

County Clerk’s Office issued a business license for nightly lodging for this property.  

Later in 2011 the applicant wanted to revise the business license and change it to a bed 

and breakfast use.  When Planning Staff reviewed that request, they determined that a bed 

and breakfast is a conditional use in the MR Zone, and Staff did not sign off on the 

business license because there was no CUP.  In February 2012 the applicant requested a 

CUP, and Staff found there was an access issue, so it was returned as an incomplete 

application.  At that point litigation started, and in August 2012, the judge enjoined the 

County, preventing them from enforcing any zoning rules on the bed and breakfast. 

 

Deputy County Attorney Jami Brackin clarified that the applicants filed a lawsuit seeking 

to force the County to look at the CUP application.  All applications must meet the 

conditions of Chapter 4 of the Development Code, and it was felt at the time that they did 

not have the appropriate access as required by the Code.  Therefore, Staff returned the 

application, and the applicant sued the County.  The court granted a temporary restraining 

order against the County enjoining and restricting them from doing any Code 

enforcement.  The applicant has been operating a business without a license for more 

than a year, and the County cannot enforce that.  They are operating a business without 
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the proper land use permit, a CUP, and the County cannot enforce against that until a 

decision is made on the CUP application.  Once the decision is made on the application, 

she can return to the Court and tell them a decision has been made and try to get the 

temporary restraining order lifted. 

 

Planner Caus explained that this is a single-family residence built in 1974 with six 

bedrooms being rented out, and no increase is proposed in the structure.  He provided a 

representative floor plan of the house. 

 

Commissioner Klingenstein asked the applicant’s representative to indicate on the floor 

plan where the caretaker lives.  Commissioner Franklin noted that only five bedrooms 

are shown on the floor plan. 

 

Planner Caus explained that the Code defines a bed and breakfast as an owner-occupied 

residence in which up to eight rooms are rented for overnight lodging to travelers and 

where one or more meals are provided to guests only, with the price of those meals being 

included in the rates.  The State Code states that a conditional use shall be approved as 

long as any impacts can be reasonably mitigated.  Except for the access issue, there were 

no negative comments from the service providers. 

 

Commissioner Velarde asked if a nightly rental use requires a CUP.  Planner Caus 

replied that it does not.  Commissioner Velarde asked why the applicant did not 

continue to operate as a nightly rental.  Planner Caus replied that food service is the 

primary difference, which is a big business draw for the owners. 

 

Commissioner Klingenstein asked if there is a problem with a water right.  Planner 

Caus explained that a letter was sent by the Park City Attorney explaining the water 

rights, and the current water rights are for a single-family residence.  Staff followed up 

with the Division of Water Rights, and they believed there would be sufficient water for 

this use, but they are requesting an application for a change of designation with the 

Division of Water Rights from single-family to a bed and breakfast.  Ms. Brackin 

explained that, after the packet was published, Staff received a copy of a 2001 judgment 

from Judge Hilder in which the water issue was litigated.  It was determined that they had 

enough water for a single-family residence only.  The State Division of Drinking Water 

says they have enough, but they need to do a change order.  They may lose some of the 

water with the change order, and there is apparently some water in the pond, but it would 

have to be treated before it could be used.  At this point, the applicant has not done any of 

that.  According to Chapter 4 of the Code, the applicant is required to have a sufficient 

water right.  Commissioner Klingenstein asked what the water right would be converted 

to.  Ms. Brackin replied that it would be converted to a commercial water right.  

Commissioner Velarde confirmed with Planner Caus that if the use were to remain 

nightly rental, the water right could remain as a right for a single-family residence.  Ms. 

Brackin clarified that nightly rental anticipates that the whole house is rented out a night 

at a time, not a hotel use.  If they separate out the bedrooms and rent them to different 

people, that is not a nightly rental but a hotel. 
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Planner Caus stated that Staff is recommending approval of the CUP but with an 

additional condition that the water right conversion must be made.  Commissioner 

Klingenstein asked whether the water quality regulations that must be met are State, 

Federal, or County.  Planner Caus replied that they are State regulations.  He explained 

that the applicant would also be required to meet an affordable housing requirement of 

.33 unit, and with the two operators living on site and working there full time, that 

requirement is met.  Staff recommended that the Planning Commission vote to approve 

the Conditional Use Permit with the conditions shown in the staff report and the 

additional condition that the property designation be changed from single-family to bed 

and breakfast with the State Division of Water Rights and that all water quality 

requirements shall be met. 

 

Chair Taylor asked Planner Caus to address the easement issue.  Planner Caus explained 

that an easement was granted to the property owner in 1988.  It was a private drive that 

was later dedicated to Park City, which owns a portion of the access.  Ms. Brackin 

explained that the access drive from Snow’s Lane to the house was granted to the single-

family home by the Armstrongs.  Since then, the Armstrongs have sold their parcels to 

Park City, and Utah Open Lands has a conservation easement on that access.  The 

question is whether the access granted by the Armstrongs was for a single-family home 

or if it is sufficient for a commercial business.  The Armstrongs and Park City have taken 

the position that the easement was granted for a single-family home, not for a commercial 

use.  Chair Taylor asked if the nightly rental use on the residence affected the easement.  

Ms. Brackin reiterated that nightly rental assumes that the whole house is rented out as a 

single-family residence, which would not change that. 

 

Commissioner Velarde asked if the applicant provided a description of what they were 

planning to do with the house when they applied for a business permit for nightly rental.  

Planner Caus replied that, typically, when an applicant goes to the Clerk’s office they just 

indicate that it will be a nightly rental, and that is all that is required.  Commissioner 

Velarde asked if the applicants had a way of knowing when they applied for a nightly 

rental that they would be renting the whole house and not individual rooms or if they had 

a way of knowing they were breaking the rules.  Ms. Brackin explained that the only 

paperwork documentation shows that they filled out paperwork stating nightly rental, and 

they were issued a license for nightly rental.  She has no idea what conversations took 

place.  Commissioner Velarde asked if the property tax was maintained as a single-

family primary residence.  Ms. Brackin replied that she believes it was.  Commissioner 

Velarde commented that it is strange that the County would issue the applicant a 

business license knowing they would not be living there as a primary residence.  Ms. 

Brackin explained that it depends on how many nights the house is rented out.  The 

business license is required so they pay the appropriate transient room tax, sales tax, etc., 

required by the State of Utah.  The home could still qualify as a primary residence if it is 

only rented out for a short period of time during the year.  The owner could have used 

this as their primary residence the majority of the year.  Commissioner Velarde asked 

about the advantage to the owner of changing the designation to bed and breakfast.  
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Commissioner Klingenstein replied that they could get multiple rental of rooms as 

opposed to a single unit. 

 

Commissioner DeFord asked if Ms. Brackin would go to court and get the temporary 

restraining order lifted if the CUP is approved, and then the applicant would have to 

cease operation until they meet all the conditions.  Ms. Brackin explained that they would 

have to meet the requirements of Chapter 4, which requires access and water, and if those 

conditions are not met, the County can enforce.  Commissioner DeFord commented that 

there seem to be a lot of negative questions on this application.  The facts seem to 

indicate that they should not approve the CUP, but Staff is recommending that they 

approve it.  Ms. Brackin explained that the recommendation came from Planning Staff, 

and she does not care what decision is made as long as there is a decision so she can go 

back to court and let them know a decision has been made.  Commissioner DeFord 

asked if the applicant can still operate until the County goes to court and gets the 

restraining order lifted.  Ms. Brackin replied that one might assume that they would not 

take any more reservations, but until the restraining order is lifted, the County is 

prohibited from enforcing against them.  They are on notice that they are taking bookings 

at their own risk.  Commissioner DeFord noted that some of the neighbors were 

concerned about the applicants holding big events at the bed and breakfast and asked if 

the CUP would limit the scope of the operation and the size of events.  Ms. Brackin 

replied that this does not grant them any kind of event permit.  They would have to come 

to the County for a separate event permit.  Director Sargent explained that the trigger for 

a special event permit is 150 or 200 people.  Commissioner DeFord stated that he could 

understand the concern if there were a lot events resulting in a lot of increased traffic on 

Snow’s Lane.  There was also concern about increased noise from a bed and breakfast.  

Planner Caus explained that would be enforced under the noise ordinance. 

 

Joseph Barrett, an attorney with Joe Tesch, stated that he represents Silver Moose Bed 

and Breakfast, which has impeccable reviews through on-line websites and has been 

highly regarded as a bed and breakfast for quite some time.  He claimed that in all of their 

dealings with Summit County, the owners have always represented this is a bed and 

breakfast.  In January 2011 Silver Moose was operating as a nightly rental business and 

received an application to renew the nightly rental business license for 2012.  When they 

submitted their check with their business license, they were surprised to be informed that 

they would need a CUP, and they made a CUP application to the County in early 2012.  

On two occasions the County refused to process the CUP, and their check was returned.  

After that happened twice, the applicant hired counsel.  He stated that they went to court 

to enforce the processing of the CUP, because there were no other alternatives.  The 

result was to preserve the status quo.  The court ruled that they want the bed and 

breakfast to stay in business until the issues with the application and refusal of the 

County to process it has been resolved.  The court did not delve into the water issue, and 

he heard about that for the first time tonight, but they were aware that there is an issue 

regarding access.  He stated that his office sent information electronically last evening to 

spell out the access issue.  He referred to page 26 of the staff report and stated that is the 

applicable access through Snow’s Lane, that it is clear and unequivocal, and there is no 
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dispute that a special warranty deed was conveyed as part of a long process of an 

interlineation dating back to 1974 when the house was built.  He believed that satisfies 

any burden on the County to determine appropriate access.  If someone wants to 

challenge that easement, they should file a legal action, and that has not been done.  A 

public comment period is not the appropriate forum for someone to challenge an 

easement that runs with the land.  He acknowledged that there are challenges, but none of 

them have been litigated or instituted litigation.  His client has sought declaratory action 

from the court to affirm the easement language if they are required to, but they would 

rather not, because they believe the language speaks for itself.  He stated that the 

easement issue is nothing more than a red herring.  If there are problems with access to 

the land, that should be addressed in litigation, and if there are no problems with access to 

the land, there should be no conditions.  He and his clients are pleased with Staff’s report, 

and he read from the findings/Code criteria discussion shown as Item F in the staff report.  

He stated that his clients have satisfied everything they can, and if there is a legal issue, it 

needs to be brought up by the party who feels aggrieved, but he represents the party that 

has access.  If the Planning Commission is not convinced that a CUP is warranted at this 

point, he would ask that they afford the applicant an opportunity before they are shut 

down and put out of business to go back to court and see what further redress they need 

to seek.  He stated that they have done everything they can, and it may take a year to get a 

declaratory injunction or the easement litigated.  They are in the midst of litigation over 

the easement, which he did not believe should be an issue.  He stated that the applicant 

has satisfied everything, but there seems to be a reluctance from Staff to engage in a 

political mismatch that should not impact what has gone on.  He claimed that Silver 

Moose is compliant and that they have been open, honest, and transparent, and want to 

stay in business, but they need a CUP, and he asked the Planning Commission to grant it. 

 

Commissioner DeFord asked if the applicant would get their business license back if the 

CUP is approved.  Ms. Brackin replied that they would, assuming they meet the 

conditions of the CUP.  Commissioner DeFord confirmed with Ms. Brackin that if the  

CUP is approved, she would still go to court and get the restraining order lifted, and the 

applicant would have to stop operating as a business until they get the access worked out 

so they could meet the conditions.  He asked Mr. Barrett if it would take a year to get the 

access resolved.  Mr. Barrett replied that, if they are required to litigate it, it could take 

more than a year.  Commissioner DeFord asked what the process would be to get that 

worked out.  Mr. Barrett replied that it would be to issue the CUP.  The easement has 

been established, and there is no question that there is access.  He stated that the County 

has enough in what the applicant has written to them to show that they have an easement 

that gives ingress and egress to their parcels.  Planner Caus explained that Staff has two 

conflicting documents, and that is where they have a problem.  Ms. Brackin explained 

that Mr. Barrett is making this far simpler than it is.  He has provided documents that he 

believes grant them an easement.  Conflicting documents have been received from the 

other side that indicate otherwise.  The County is not in the position of making a decision 

one way or the other; that is not their role.  That is a judge’s job.  Therefore, a condition 

would have to be imposed, because Staff has conflicting documents and conflicting 

positions, and the CUP would be issued on the condition that there is appropriate access, 
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and the parties involved would have to work that out.  Commissioner DeFord asked if 

the applicant would be out of business until the access is worked out.  Ms. Brackin 

explained that, in theory, the applicant would not be able to operate a commercial bed 

and breakfast without the appropriate licenses and permits.  Mr. Barrett stated that the 

County could permit the applicant to maintain their business pending the results of the 

issue that has been attached as a condition, and that is what they intend to ask the court 

for.  They intend to ask the temporary injunction to continue through the determination of 

the access.  He stated that the judge is in a position to maintain the status quo, and he 

asked the Planning Commission to take that same position.  He stated that Silver Moose 

has been in business for more than two years, and nothing will change if the County 

allows them to go forward.  He did not think there are competing views; he believed they 

have opinion versus recorded deeds, and they should rely on the recorded legal 

instrument, not opinion letters they have received from interested parties. 

 

Commissioner Velarde asked what the applicant thinks the real problem is, recalling 

that he referred to the access issue as a red herring.  Mr. Barrett replied that the real issue 

is probably political, stating that there have been efforts by some public agencies to 

purchase the land in question.  If the land does not have access, it devalues the land.  If 

the land has unrestricted access for the use that has been occurring for a period of time, it 

greatly increases the value.  He stated that they are not asserting that in the CUP 

application, but the applicant has informed him that they have been approached about 

selling the parcel and numbers to make that transaction happen, and they believe there is 

an effort to minimize the value of the property by limiting the access.  Commissioner 

Velarde asked what public agency Mr. Barrett was referring to.  Mr. Barrett replied that 

he is not certain whether it was Park City Municipal Corporation or Utah Open Lands, 

but they have written letters stating that access to the commercial business exceeds the 

scope of the easement and that Snow’s Lane may not be improved beyond its current 

condition.  He stated that they will not improve Snow’s Lane beyond its current 

condition, and there is no basis for Park City to state that the access improperly expands 

the scope, because the applicant has unlimited scope.  He stated that litigation is pending 

only because they could not get any recourse. 

 

Commissioner Lawson stated that the finding regarding public health, safety, and 

welfare is an issue for him.  He sensed that this type of operation is not compatible with a 

single-family home area, particularly in a rural area like this with minimal lighting, being 

out of the way and hard to find.  Referring to Finding 5 regarding compatibility with the 

neighborhood character, he would say that if there were other bed and breakfasts in the 

area or nightly rentals and this was an “in” place to be when visiting Park City, it might 

be compatible.  He stated that he has difficulty accepting a bed and breakfast in this 

location with the concerns they have seen in writing so far.  He indicated that he would 

be interested in hearing the public input.  He reiterated that he is struggling with Findings 

3 and 5, particularly with compatibility with this neighborhood.  He stated that he is 

comfortable with leaving the easement issue up to the court to deal with. 
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Commissioner Klingenstein agreed that they need to stay out of the legal issue and stick 

with planning issues.  He stated that a big concern for him is special events, and he 

confirmed with Staff that anything up to 150 people would not require a permit, and that 

little lane would have to take the impact of maybe 50 to 100 cars with no ability to 

manage that.  He asked if they could have special events up to a certain size any day they 

want.  Ms. Brackin explained that anyone who might want to have a party at their house 

could have a party for up to150 people without a permit from the County.  However, if 

they are a business, they need to look at the commercial aspect, and that is where the 

easement issue comes in.  They need to look at whether it has a commercial component 

or whether it is just for a single family.  Commissioner Klingenstein commented that if 

it were just five bedrooms and five cars, the impact would be pretty low.  A private 

citizen will not have parties at their house several days a week; they might have one or 

two parties in the course of nice weather.  This use could expand the use and have 

multiple special events without regulation. 

 

Chair Taylor asked if commercial access is a court decision or a planning decision.  Ms. 

Brackin explained that whether or not they have sufficient access for a commercial use is 

up to the courts.  All the Planning Commission is deciding is whether to issue a CUP for 

the bed and breakfast, knowing that issue is on the table.  That is why they have made 

Finding 2 and the conditions of approval, and the same thing applies to the water issue.  

Commissioner Klingenstein stated that the question he would ask is what impact the 

traffic and noise issues of this commercial use would have on the neighborhood, and he is 

concerned about health, safety, and welfare. 

 

Chair Taylor opened the public hearing. 

 

Heinrich Deters, representing Park City Municipal Corporation, stated that access is a key 

point to this development, and Park City has a big issue with access and the interpretation 

of the easement.  In a letter from Park City of July 20, 2012, they stated that the question 

of legal access contemplates the use of a private road owned by the Armstrongs to travel 

to and from a private, single-family residence, not to a commercial business.  Park City 

Municipal Corporation, as the successor of the interest of the Armstrongs, maintains the 

same expectation.  The Utah Supreme Court held in 1978 that in situations like the one 

before the Planning Commission, the owner of the dominant estate, which in this case is 

the Kelleys, may enjoy to the fullest extent the rights conferred by an easement granted to 

them.  However, they may not alter the easement’s character so as to further burden 

increased restrictions on the subservient estate, which is Park City Municipal Corporation 

at this point.  He explained that the people involved in the original easement discussion 

understood the spirit and intent and can speak to that.  The City cites that there is no logic 

in the argument that the impacts of ingress and egress from a commercial bed and 

breakfast do not change the character of an easement granted 25 years ago for a private, 

single-family residence.  Had the Armstrongs intended the scope of the easement to allow 

anything more than a road to get from a private residence, or if that was the Kelleys’ 

desire at the time, the easement would have expressed that.  He stated that it is the City’s 

understanding that a traffic study has not been conducted by the applicant, and they 
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would like to understand why that has not been done.  With regard to the water issue, it is 

important to note that the County’s concurrency ordinance requires proof that the water 

usage is applicable when filing for a CUP.  He pointed out that the July 20 letter states 

that there are numerous misapprehended issues associated with the court-based decision.  

The plaintiffs failed to join all necessary and indispensable parties to the lawsuit, given 

the fact that Park City Municipal now owns Snow’s Lane; therefore, the court’s decision 

may be vacated on a motion of Park City Municipal Corporation or Utah Open Lands, the 

holder of the easement.  He stated that, if the Planning Commission were to do anything 

other than deny the CUP, Park City Municipal Corporation would be forced to intervene 

in the existing lawsuit or file its own lawsuit and petition for a temporary restraining 

order. 

 

Wendy Fisher, the Executive Director of Utah Open Lands, explained that Utah Open 

Lands holds a conservation easement on this property which was granted to them in 

2009.  She has been the Executive Director for 21 years, and the Kelley property has 

never come before the Board of Directors for any sort of purchase, and there has never 

been any communication from their organization to the applicants.  There is no hidden 

agenda from Utah Open Lands’ perspective and they have never discussed purchasing 

this property.  She explained that the conservation easement covers Snow’s Lane, and 

when a conservation easement is granted, it is done with the current conditions of the 

property as well as the ingress and egress.  At the time the conservation easement was 

granted, it was documented as being for a residential use, which is spelled out in the 

conservation easement.  They do not know when this started operating as a bed and 

breakfast, but because it did not have a CUP, it would have been in violation of the 

conservation easement.  In looking at increased traffic issues and the possible need for a 

change to Snow’s Lane, it would necessitate Utah Open Lands determining whether the 

conservation easement would allow an improvement.  The conservation easement states 

that Snow’s Lane cannot be improved beyond its current condition.  She stated that 

conservation easements are governed by the Internal Revenue Code and are seen as 

perpetual and run with the land and subsequent grantees.  Additionally, Utah Open Lands 

cannot amend a conservation easement to privately benefit an individual.  The grantor, 

Park City, has not asked Utah Open Lands to amend the conservation easement, so they 

cannot address that, but any conditions regarding what would happen on Snow’s Lane 

would have to be considered by Utah Open Lands. 

 

Chair Taylor asked what “improved” means in a legal sense.  He asked if it means 

physically improved, such as curb and gutter and asphalt, or if it means change of use.  

Ms. Fisher replied that she will not speak on the legal issues, but as the easement 

currently states, it cannot be improved beyond its current condition.  Mr. Deters stated 

that he spoke to the City Engineer about that, and the road would have to be widened to 

20 feet and have a hard surface, depending on certain drainage issues. 

 

Commissioner Velarde asked if a family with four teenagers, each with their own car, 

would be allowed to live in this home undisturbed by the City or Utah Open Lands, but 

because someone operated a bed and breakfast for a year without anyone knowing about 
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it, they are now assuming there will be damage to the road.  Mr. Deters clarified that the 

spirit of the easement is stated as being for a single family.  He believed there are those 

who can speak to the difference between a commercial bed and breakfast and a single-

family unit.  It rests on the access and protection of the easement and the commitment the 

City has made to the conservation easement, the Armstrongs, and the community to 

preserve this area.  Commissioner Velarde asked if the City would have complaints if 

this were a family who decided to take in four foster children.  Mr. Deters replied they 

would not, because it would be a single family.  Clearly this use has gone from nightly 

rental to a bed and breakfast for commercial benefit.  He noted that there are only two 

bed and breakfasts in Park City, which is a higher commercial use, and considering that 

the business owner can operate special events and weddings, that is a huge benefit to a 

commercial entity.  With that comes impacts. 

 

Liza Simpson stated that she would like to provide a resource about the bed and breakfast 

industry.  As the general manager of a 12-room bed and breakfast in the Historic District 

of Park City for 10 years, as a member of the professional Association of Innkeepers 

International, and as a professional innkeeper, she wanted to speak to some of the 

questions that were raised and answer questions the Planning Commissioners might have.  

With regard to the difference between a nightly rental and a bed and breakfast, the bed 

and breakfast use is much more intensive.  A nightly rental rents out the entire house, but 

renting out five individual rooms could mean up to 10 cars, and with the innkeeper 

having to go out to get supplies, it is a much more intensive traffic use.  She stated that 

when she managed a bed and breakfast, they worked hard to manage traffic and even 

suggested that guests not bring cars to try to minimize impacts in the neighborhood.  She 

stated that the impacts are so much more intense that, if they consider approving the 

CUP, they should include a condition regarding automobile usage.  The applicant’s 

website says nothing about using alternative transportation or where parking is located.  

She stated that events are an issue.  A bed and breakfast this small would have a difficult 

time surviving without being able to do events, and weddings are the bread and butter of 

this industry.  She suggested that the Planning Commission strictly limit the applicant’s 

ability to do events until all the issues have been resolved.  She noted that the applicant’s 

website indicates that guests can invite other people to have breakfast with them, but it is 

her understanding that the County Code only allows a bed and breakfast to serve food to 

their guests.  She stated that the website states they have five bedrooms for rent, but 

County Code requires that the innkeepers live on site, and she did not understand where 

the innkeepers would live if they are renting all five bedrooms.  Planner Caus clarified 

that the house is actually a six-bedroom house.  Ms. Simpson stated that the Professional 

Association of Innkeepers has worked for the last 25 years to bring the bed and breakfast 

industry into a standard of professionalism they can all be proud of.  Anyone who wants 

to open a bed and breakfast needs to do their homework and apply for the correct license 

and be sure they comply with County, City, and health codes.  She did not believe the 

Planning Commission should reward someone who does not do that. 

 

Commissioner Velarde confirmed with Ms. Simpson that there are only two bed and 

breakfasts in Park City. 
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Diane Foster, Interim City Manager for Park City, stated that a bed and breakfast is not 

compatible with these properties.  The people who live in this area have either owned 

their property for a very long time or they knew what they were buying into when they 

purchased their homes.  This area is rural, with a dirt road, and it is not compatible with 

this use.  People did not buy into having a wedding next door and listening to the band.  

Even if they condition this permit, over the long term they probably will not be able to 

maintain that character.  She noted that a CUP is an allowed use if they can mitigate the 

impacts.  It is absolutely important to mitigate the impacts in this case, because this is a 

dirt road, and the impacts of a business cannot be mitigated in this condition.  The reality 

is, Summit County will not have the enforcement power to go into this neighborhood and 

enforce the use, and approving a CUP would just be a blank check for the applicant to go 

forward.  She acknowledged that the applicants are already in business, but the Planning 

Commission should not reward someone who has operated their business illegally for the 

past two years. 

 

Hank Rothwell, a resident on Snow’s Lane, explained that the real issue is that this is an 

inappropriate planning use.  The access is a dirt road, and this is in the MR Zone.  The 

applicant’s counsel talks about a business or commercial use, and this is very clearly a 

business and commercial use in a very rural residential neighborhood.  The County Code 

defines a B & B as an owner-occupied residence.  If the owner operates a B & B, they 

will have a different concern than if they hire managers to come in from elsewhere to run 

their commercial business in a neighborhood zone.  He stated that the owner does not live 

here.  The application shows Mr. Kelley as the owner, and Mr. Kelley has always been 

represented to Park City, the neighbors, and the courts as the owner.  He stated that the 

business has been in existence this year, and this year they have seen increased traffic, 

and traffic is a safety and health issue if the neighbors have pets or children on a dirt 

road.  They live on a dirt road because that is the lifestyle they have wanted and that the 

neighborhood has always represented.  He could not see how a commercial operation is 

compatible with this neighborhood.  Public facilities appropriately located for this use do 

not include transit or any access other than too many cars going up and down the road.  

He requested that they deny the application.  It is not a nightly rental; it is a business in an 

inappropriate zone. 

 

Dylan Rothwell stated that he lived on Snow’s Lane for four years, and now he lives 

adjacent to Snow’s Lane.  He stated that the majority of his time on Snows’ Lane was 

spent on his front lawn with his two-year-old and four-year-old daughters.  With regard 

to the difference if the applicant’s house had four teenagers, if those teenagers were 

driving up and down Snow’s Lane at 40 mph, he would walk up the road and talk to the 

parents face to face.  When he tries to talk to a guy in a rented red Corvette about 

speeding down the lane, there is no communication.  He stated that they live in a 

wonderful rural area, and the applicants are exploiting that to leach off of what the 

neighbors have created in terms of community.  The families here have lived here for 

decades, and his family has occupied their home for decades.  The bed and breakfast is 

thriving off the proximity to Park City, and this is not the way a neighborhood should be.  
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They tolerated an abnormal amount of traffic, similar to five teenagers constantly using 

the road.  Then the usage escalated to nightly rental with constant special big events that 

cannot be regulated.  That is not a neighborhood.  The land here is open, with everyone 

being a full-time, permanent resident in a quiet area.  The owners of the bed and breakfast 

do not permanently live here and have a use that is not compatible with the neighborhood 

and is dangerous for his family, and they are not adding any value to the neighborhood.  

The use is not compatible, and he asked the Planning Commission to deny the permit.  He 

stated that two out of the five findings cannot be met, and this is not the same as a house 

with a big family.  It is a commercial entity sneaking under the regulations.  If this 

property were in Park City, this would not be allowed, and just because they are in 

Summit County does not mean they do not have to respect the neighborhood. 

 

Brent Gold, an attorney representing Mel Armstrong, stated that he takes a little offense 

at the characterization of the easement situation as a red herring, and it is quite the 

contrary when looking at the history of this historic property which has been in the 

Armstrong family since 1940.  He reviewed the history of the property prior to 1940 and 

explained that the names associated with this property are the royalty of Summit County 

and Park City.  He noted that the conservation easement parcel literally encompasses the 

Kelley parcel, and the interests of Utah Open Lands should be manifest.  He indicated the 

remaining Armstrong holdings.  He stated that the history of the easement does not start 

in 1988 when the Kelleys acquired the property.  The easement was created in 1959 by 

Herbert A. Snow, Mel Armstrong’s grandfather, and it was created because he 

bequeathed a piece of property to his widow.  Because it was bequeathed, it was 

necessary to create an easement to give his surviving wife a piece of property and access 

to that property and to give Ann Armstrong an easement to her property.  The extent, 

scope, and purpose of an easement is determined by the original grantor and grantee of 

the easement.  The biggest problem with long-term easements is that, by the time they go 

to court, no one is alive who was there when the easement was created.  However, in this 

case, they have three Armstrongs who were there and were beneficiaries of the easement 

and the parties who were burdened with the easement because their estates served the 

easement.  It is the personal knowledge of the Armstrongs that, because this was a family 

compound, the purpose of the easements was to serve the private interests of a very close-

knit family.  They can verify that the intent was for this to be a private enclave and to 

preserve it as a single-family residence.  Chapter 4 of the Development Code states that 

the applicants must meet the requirements of the road section to qualify for a CUP.  With 

respect to water, the Code also talks about specific information the applicant must present 

before the CUP can be approved, and that has not been presented.  Mr. Gold stated that it 

would take a considerable amount of time to go through a change application for the 

water right.  He noted that there is a judgment in the packet that was issued by the district 

court, although Mr. Barrett claims this is the first time he was aware there was an issue 

with water.  In page 21 of the applicant’s application, they quote from the judgment.  

That judgment strictly limits the Kelley water right to the water that historically the 

Princes used for their domestic culinary purposes.  The decree specifically states that they 

shall not in any way increase the water they use on the premises.  This is private water 

that comes out of a stream, and the Kelleys know how much water they can use.  They 
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had to go to court to limit the water they were using in the late 1980’s and early 1990’s.  

He maintained that the water issue is critical, because the Kelleys will be using more 

water, and that does not even relate to the water that will be used for special events.  Mr. 

Gold explained that the applicant must comply with the road section of the Code in order 

to receive a CUP, and they have not even approached their requirement to convince the 

Commission that the road is adequate.  They cannot use this road for commercial 

purposes unless they comply with the Code section.  He stated that the Planning 

Commission should reject the application.  This use is completely incompatible with the 

neighborhood.  The conservation easement which Park City has acquired is a crown jewel 

of open space in an attempt to preserve a historic area, and this use would entirely 

diminish that effort. 

 

Chair Taylor closed the public hearing. 

 

Commissioner Klingenstein stated that he has difficulty with Finding 2 in terms of 

meeting the provisions of Chapter 4.  He acknowledged that Chapter 4 is set up for large-

scale developments, but the Code does state that a CUP must comply with Chapter 4.  He 

explained that they are supposed to have definitive information on water and water 

supply.  He confirmed with Planner Caus that this house is on a septic system and stated 

that they have no information on that.  He has no idea about the parking requirement and 

how parking is proposed on the site.  They have testimony that this is a dirt road, but this 

is a commercial use, and he asked if that means the road should be paved to meet County 

standards.  He asked Ms. Brackin to explain road standards.  Ms. Brackin explained that 

the Code requires that the road meet ASHTO standards, which are national standards.  

She does not have the information regarding ASHTO standards for commercial uses, but 

she understands that they require a paved surface.  However, the road is within the Park 

City limits, and the Planning Commission has heard testimony from Park City that their 

standards would require a paved surface for the commercial use.  Commissioner 

Klingenstein recalled that he had heard testimony that the easement maintains the road in 

its current state.  Ms. Brackin confirmed that the information from Utah Open Lands and 

Park City is that the easement is maintained in its current state and cannot be improved.  

If Chapter 4 requires improvement to the road and the easement prevents that, there is a 

conflict.  Commissioner Klingenstein referred to Finding 4 that the use is appropriately 

located with respect to public facilities and asked if that refers to the County’s public 

facilities, because the County’s public facilities are not accessible from this use.  Ms. 

Brackin replied that her understanding of public facilities is water, sewer, power, 

telephone, cable, etc.  Commissioner Klingenstein stated that he did not believe this use 

is compatible with the existing neighborhood, and he would not want this use in his 

neighborhood because of the impacts.  He has many concerns that are not addressed in 

this application.   

 

Community Development Director Don Sargent explained that the Code identifies CUPs 

with respect to bed and breakfasts, which are allowed in Rural Residential, Hillside 

Stewardship, and MR Zones.  They are prohibited in all commercial zones.  That implies 

that bed and breakfast conditional uses belong in the more remote areas of the 
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Snyderville Basin, and Staff took that into consideration.  Looking at the adjacent uses 

and a bed and breakfast being an appropriate use in these zones, Staff felt they should 

proceed with a possible recommendation, with conditions to mitigate the impacts that 

were identified.  As the application continued, the issues with the neighbors and the 

access question came up, and they felt they could not make a definitive recommendation 

without a public hearing and considering that access is an issue.  From the outset, based 

only on the Code, it appeared that this use would be appropriate in this zone, but that is 

notwithstanding public input and additional information that might warrant further 

consideration. 

 

Commissioner Klingenstein asked if this application could be conditioned so it could 

only be a bed and breakfast, with no events or anything else.  Chair Taylor stated that he 

believed they could impose whatever conditions they want to.  Ms. Brackin explained 

that State Code allows them to impose reasonable conditions to mitigate the impacts, and 

if the impacts of an event would be such that the only way to mitigate them would be to 

prevent them, they could do so.  Director Sargent explained that impacts must be 

associated with Code requirements and standards and cannot go beyond or outside of the 

Development Code. 

 

Commissioner Lawson stated that he does not come to the same conclusions with regard 

to the findings that the staff report does.  He believed there is great potential regarding 

the safety of the neighborhood due to the additional traffic, and he did not believe the 

appropriate public facilities are in place to service a commercial operation, meaning an 

unpaved road in and out of this location.  He stated that he cannot find that this use in this 

particular location is compatible with the neighborhood. 

 

Commissioner Franklin stated that, in taking a broader look at the neighborhood, there 

is a development just down the road from this, Silver Star, with nightly rentals and a lot 

of traffic which mostly goes down Thaynes Canyon Road.  He stated that he would be 

prone to approve the CUP with a condition that they fall back on the Code and take a 

strong stand on the definition of a bed and breakfast to require the owner to be an 

occupying resident in the structure. 

 

Commissioner Velarde asked who lives in the home.  Mr. Barrett replied that Brian and 

Tamara Mooring are partial owners and managers and live on site.  Commissioner 

Velarde asked what it means to be partial owners and asked if they are included on the 

deed.  Mr. Barrett replied that he did not know.  He has been told they have an ownership 

interest with Mr. Kelley, but he does not know how that is structured.  Commissioner 

Velarde asked if the owners have ever had more cars on the property than the bedrooms 

allow; i.e., an event that went beyond the nightly rental of the bedrooms.  Mr. Barrett 

replied that he did not know the answer to that.  Commissioner Velarde asked if 

property taxes are currently being paid as a primary residence.  Ms. Brackin stated that, 

according to the Summit County Recorder records that are available on line, the owner is 

William Kelley.  There is no indication of any other ownership interest than Mr. Kelley.  

The property is taxed as a single-family residence and receives the discount for a single-
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family residence.  Additionally, 12 acres of the property is currently assessed as greenbelt 

agricultural land.  The owners applied for a greenbelt rate in 2004, and that has not been 

lifted or rolled back.  Commissioner Klingenstein confirmed with Ms. Brackin that 

means they have an agricultural use that produces a certain amount of income to meet the 

greenbelt status.  Commissioner Velarde noted that they cannot call this a bed and 

breakfast if the owner does not live there.  Ms. Brackin confirmed that under the 

definition in the Code, a bed and breakfast is owner occupied.  Commissioner 

Klingenstein asked if they are talking about the owner of real estate or the owner of an 

LLC running a business within the real estate and stated that is a gray area for him.   

 

Commissioner DeFord stated that he has difficulty with finding that this use is 

compatible with the neighborhood.  He noted that Silver Star has entirely different 

ingress and egress issues that are favorable to their environment.  This access dives deep 

into a private neighborhood, and he does not see that as being compatible with Silver 

Star.  Having a commercial business surrounded by private residences is a problem for 

him, because the staff report says the use is compatible.  He asked if the applicant was 

required to provide a traffic study.  Planner Caus replied that what is proposed was 

sufficient for the Engineer’s Office, and they raised no concerns.  The Health Department 

also did not raise any concerns about water and sewer.  Commissioner DeFord stated 

that he was not certain how to measure public health, safety, and welfare, and that is a 

gray area for him. 

 

Mr. Barrett stated that he has provided a document prepared by the Moorings 

summarizing  the business history on Snow’s Lane.  He stated that he counts six separate 

businesses being run on Snow’s Lane from 1974 to the present.  There has been 

everything from a ranch to a farm to Majestic Mountain Studios to an LLC owned by the 

Armstrong brothers.  He wanted to present that for the Planning Commission to consider 

whether this is really a non-business setting.  He stated that this is the type of use that is 

permissible under Utah law, and the CUP is appropriate under these circumstances, 

satisfying the conditions of the Planning Commission.  He stated that Staff has gone to 

great lengths to meet with the Health Department, County Engineer, Fire Department, 

Building Department, and Planning Department to prepare this report.  The report 

recognizes in the conclusions of Staff that is highly competent and very articulate and 

much more knowledgeable about these subjects that the application satisfies the 

conditions.  The Planning Commission is entitled to question their judgment, but he 

encouraged them to not be persuaded by the clamor they heard.  On behalf of the 

applicants, he stated that they are willing and able to engage in reasonable time, place, 

and manner restrictions that would satisfy the Planning Commission.  They are willing to 

accept conditions on water, the access, and time, place, and manner restrictions.  If the 

Planning Commission is inclined to not approve with conditions, he asked that they be 

given an opportunity to take the matter to court. 

 

Commissioner Klingenstein asked if the reference to time, manner, and place means 

that the applicant is willing to say they do not need to have receptions, weddings, etc., 

and that all they want to do is run a bed and breakfast.  Mr. Barrett stated that without his 
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clients present, he could not say that tonight.  What he had in mind was a limitation on 

the scope of any such events.  He explained that his clients are out of the country, and 

they had requested a continuance so they could be here to answer questions, but the 

County Attorney was opposed to that in light of the litigation, so he is here to represent 

their interests.  While he suggested time, place, and manner restrictions could be 

discussed, he could not confirm that is what they are willing to do at this point. 

 

Chair Taylor asked about an appeal process for CUPs.  Ms. Brackin confirmed that the 

Planning Commission is the final decision maker on CUPs, and any interested party can 

appeal the decision within 10 days by filing an appeal with the Community Development 

Department, with the appeal to be heard by the County Council. 

 

Commissioner Velarde asked why the County Attorney would not allow a continuance 

so the applicant could be here to answer questions.  Ms. Brackin replied that it is because 

the County is currently enjoined from enforcing their laws.  There is an operator who has 

been running a business without a license for almost year, and they do not want to go any 

further into the year.  Director Sargent noted that the ability to continue to operate has 

been extended one other time as well, and from the Staff perspective, the sooner they get 

this resolved the better.  Commissioner Velarde stated that there are so many questions 

about this that, in order to be fair, she believed the applicants need to be present to 

represent themselves.  She stated that Mr. Barrett cannot possibly know all the answers.  

She would like to ask the applicants what they are growing that they believe they deserve 

an agricultural exemption and how they think they qualify to be a bed and breakfast when 

they do not live there. 

 

Commissioner Velarde made a motion to continue this item to the December 

13 meeting.  The motion died for lack of a second. 

 

Commissioner Klingenstein commented that he is not happy about this either way, 

because he felt the courts threw them into an area he is not comfortable dealing with.  He 

stated that he does not have the information he is looking for and feels like he is being 

pushed to make a decision. 

 

Commissioner Klingenstein made a motion to deny the Conditional Use 

Permit  for the Silver Moose Ranch Bed and Breakfast based on the 

following findings: 

Findings: 

1. The application does not comply with Chapter 4 of the Development 

Code because information regarding roads, parking, and water is 

deficient.  The County’s standards in Section 10-4-5 of the Code 

require clear evidence that water is available, that the water quantity 

is available, that proper use of the water is available, and that the 

water quality can be met for the use.  Section 10-4-10 requires that all 

access roads must meet ASHTO standards, meaning paved roads, and 

this access road is a dirt road.  With regard to parking, the County 
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cannot control special events, and there is no transportation plan or 

traffic study to understand how the applicant would manage parking 

for those events. 

2. The use is detrimental to public health, safety, and welfare due to 

problems with the water right and water quality; there is no 

information that clearly demonstrates that there is a water right that 

is convertible and water quality provisions can be met; and because 

the use has a detrimental impact on the neighbors and the character 

of the neighborhood. 

3. The use is not compatible with the existing neighborhood character 

and will adversely affect surrounding land uses as it has been clearly 

demonstrated through testimony at the public hearing that there are 

traffic and transportation issues and that the road cannot be 

improved and cannot be safely used to access this use. 

4. These particular issues cannot be mitigated by conditions as the road 

cannot be upgraded under the easement which requires that it remain 

in its current state. 

The motion was seconded by Commissioner Lawson and passed by a vote of 

5 to 1, with Commissioners DeFord, Franklin, Klingenstein, Lawson, and 

Taylor voting in favor of the motion and Commissioner Velarde voting 

against the motion. 

 

Commissioner Velarde stated that, if they are dealing with just the five findings before 

them, she believes Staff has told them that this is compatible and meets the County Code.  

The fact that no one else in the neighborhood is operating one is not enough to stand on.  

She believed Director Sargent had articulated clearly that this is an appropriate place for a 

bed and breakfast, and that is the only point she thinks holds water.  If the road is not 

their business, it is not their business.  That is why she voted against the motion. 

 

5. Public hearing and possible action regarding a Development Agreement associated 

with the Utah Olympic Park Specially Planned Area, 3419 Olympic Parkway, Park 

City; Colin Hilton on behalf of Utah Athletic Foundation, applicant – Amir Caus, 

County Planner 

 

Chair Taylor stated that several of the Commissioners are concerned that they received 

the development agreement this morning and did not get a fair chance to review it.  It is 

their opinion that the community has come up on the short end of development 

agreements recently, and although they want to receive a presentation this evening, he 

wanted the applicant to know that they will probably continue this item with no action 

until they have had a fair chance to review it. 

 

Planner Caus presented the staff report and explained that the SPA approval for the 

Olympic Park was for 295,000 square feet of development, with 67,000 square feet of 

athlete workforce housing, 40,000 square feet of sports medicine facility, expansion of 

the existing day lodge, construction of additional lots and athlete space, and three 
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