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Meeting Minutes
Division of Finance, 4112 State Office Building, Salt Lake City, Utah  84114
December 4, 2018
11:30 a.m.

Public Meeting Minutes
Attendance - Board Members
Neal Hamilton, Chair, Criminal Defense Attorney, Board Chair 
Scott Garrett, Vice Chair, Iron County Attorney, Vice Chair.
	          Randy B. Elliott, Davis County Commissioner 
	          Mike Bleak, Iron County Commissioner (joined by phone)
	          Kevin Daniels, Sanpete County Attorney (joined by phone)
	          Craig Buttars, Cache County Executive (absent)
                      Richard Gale, Criminal Defense Attorney 
                      John Reidhead, Director, Division of Finance 
                      Richard Schwermer, Administrative Office of the Court 
Attendance - Staff and Others:         
                      Paul Tonks, Attorney General’s Office, Legal Counsel for DAS
	          Nicole Alder, Paralegal Attorney General’s Office
                      Barbara Sutherland, Administrative Assistant, Division of Finance
	          	          	
Note: A copy of meeting materials, and an audio recording of the meeting can be found on the Public Notice Website. The minutes may refer to the recording found on the Public Notice Website with the number where an issue is being discussed.

1.	Welcome: Neal Hamilton welcomed everyone to the meeting.

2.        Review and approval of the minutes from the meetings held on August 28, 2018, and the October 30, 2018 Telephonic Meeting.

Randy Elliott moved to approve the October 30, 2018 telephonic meeting minutes. Scott Garrett seconded the motion, a vote was taken and passed unanimously.

Randy Elliott moved to approve the August 28, 2018 meeting minutes. Scott Garrett seconded the motion, a vote was taken and passed unanimously.

3.	Special thanks to Rick Schwermer, Administrative Office of the Courts, who is retiring, and Scott Garrett, Iron County Attorney, who did not run for reelection, for their many years of service on the Indigent Defense Trust Funds Board.

Rick Schwermer has been on the board since the beginning and Scott Garrett has been a member of the Board for 4 years. We thank them for their time and support for the Board, and wish them the best in their future endeavors. 

4.	Assignments from the April 3, 2018 meeting: 

1. Paul Tonks to send letter to the Attorney General’s Office, for an advisory opinion on the selection process for Indigent Defense cases. (See agenda item 5.)
2. Barbara to prepare and send letter to the Department of Corrections requesting reimbursement for withheld medical records on the Crutcher case. (Completed, sent November 30, 2018)
3. Contact Ed Brass for final billings on the Crutcher case. (Completed) Ed Brass didn’t send any other bill except for the billings on the correction issue. We did pay some billings for Kim Cordova.

5.	Discussion about the Attorney General’s response on the Selection Process for Indigent Defense cases:

Paul Tonks explained that the answer from the Attorney General’s Office is in process and will be ready for the next meeting. Mr. Tonks has submitted his research to the AG’s Office. The AG’s Office does not offer opinions but this will be just a step below that. It will be looked at by the Attorney General Sean Reyes and he would most likely be the person who approves it.   

6.        Enforcement of contract Terms and Conditions with Contracted Attorneys. 

Mr. Hamilton asked the State Bar Capital CLE people about monitoring attorneys on cases. They pointed him to the docket to see what has been done, and if the attorney’s performance meets the ABA Guidelines. He asked what could be done when if you look at a docket from a case and see that the attorney is not meeting the guidelines they are obligated to meet. He said there is a case that the Board is funding where the docket suggests that some things are not getting done.

John Reidhead, said in the past Paul Tonks has weighed in on a case in Washington County where there was a concern with the attorney. When the case was over the board voted to remove the attorney from the Rule 8 list of attorneys. 

Paul Tonks explained the board is usually neutral on attorney actions. We enforce the contract terms. The contract does say the attorney must follow the ABA Guidelines.

Richard Gale stated that the attorney may know things about the case that are not in the docket.

Neal Hamilton would like to send a letter to the attorney about his concerns on the case.

Rick Schwermer said it would be hard to monitor every attorney, but if something is already known about an attorney on a case, there is an obligation to do something if things are not being done. The Board’s job is to insure compliance of the contract. 

Rick Schwermer suggested the Board Chair, Neal Hamilton send a letter about the terms of the contract, with a confidential response back to him. 

Mr. Hamilton agreed to write the letter to the attorney in question, adding if the response is confidential, to please notify him so the board would discuss the letter in a closed session. 

Rick Schwermer moved to have Neal Hamilton write a letter as discussed. Richard Gale seconded the motion, a vote was taken and passed unanimously.

7.      Discuss Gunnison Inmate Representation and Statutory Performance   Requirements. 

Someone from the Indigent Defense Commission (IDC) was going to come and talk about the cases in the Gunnison Prison, but they were not able to attend. 

Kevin Daniels the Sanpete County Attorney said there was a concern about the length of 
time it was taking to get counsel appointed for the cases in the prison, but lately it has been faster.

Neal Hamilton asked if the Board could directly contract with the attorneys that are administering the IDC contract in Sanpete County. 

Richard Gale explained the public defenders who work in Sanpete County, contract with the IDC through the Utah County Public Defender’s Office. The Utah County Public Defender’s Office administers those cases with funding from the IDC.

John Reidhead said if the attorneys from Utah County Public Defender’s Office were to take the cases in the Gunnison Prison, they may be able to bill the IDC and then they the Indigent Inmate Fund would reimburse them. 

To do this there would need to be a legislative fix. This is not in the current bill for this Legislative Session.

Move to agenda item #9, Thomas Tuinman case.

Scott Garrett moved to go into executive session to discuss the Thomas Tuinman case with defense attorney Mary Corporon joining via telephone. Richard Gale seconded the motion. Motion passed unanimously. The meeting closed at 12:03 p.m. 
  
John Reidhead moved for the meeting to come out of executive session. Randy Elliott seconded the motion. The motion passed unanimously. The meeting went back in open session at 12:28

Neal Hamilton explained there were two motions in the closed session that need to be addressed.

The first motion is a request to pay Scott Williams for work on the Thomas Tuinman case, as detailed in the executive session by Ms. Corporon.

Rick Schwermer made the motion to pay the requested amount to Scott Williams, and Richard Gale seconded them motion. The motion passed unanimously.

The second request is from Ed Brass to pay is him in excess of the $60,000 cap, on the Shoenenberger case. Mr. Brass will need to submit another request for any funding beyond this amount.

Richard Gale moved to approve the payment to Ed Brass, John Reidhead seconded the motion. The motion passed unanimously.

   8.	Fund Balances as of November 28, 2018.

John Reidhead reviewed the Indigent Capital Defense Trust Fund balances. As of November 28, 2018, there was a total balance of $1,583,602.61, which includes some of the 2019 assessments. There are still a lot of assessments that will be coming in. There is also $46,337.56, in pending payments. Right now the fund is doing well, it could change depending on the number of cases next year. 

The Indigent Inmate Fund in Sanpete County has a balance of $937,181.20, as of November 28, 2018. With $21,115.00 in pending payments, the balance is below $1 million. Sanpete County will need to make a payment to the fund based on their property taxes. Kevin Daniels will speak with Ilene Roth, or the Sanpete County Auditor about the payment. 

9.      Review of Current Cases:

Glen Howard Griffin appeal-Box Elder County, Jennifer Gowans Attorney: Nothing new. Waiting on the Supreme Court decision. 

David Drommond appeal-Davis County, Scott Wiggins Attorney: Ongoing, Mr. Wiggins was approved more funding at the last meeting.

Joshua Shoenenburger-Davis County, Ed Brass Attorney: Was discussed in closed meeting. The Board approved funding above the $60,000 cap. This will pay his final billings on the case.

Clint Corydon Nokes-Davis County, Jeremey Delicino Attorney: Receiving bills from counsel. 

Sun Cha Warhola-Davis County, Edward K. Brass Attorney: Incompetent. There is now a 2 years and 9 months maximum to restore a person’s competency on first degree felonies and homicide. 

James Hudson Main, Duchesne County, B. Kent Morgan Attorney: Continuing. 

Samantha Tuinman, Duchesne County, Rudy Bautista Attorney: Receiving billings. The billings that have been submitted were for expenditures when there was still the possibility of death. 

There was a discussion about the cap of $60,000 when the death penalty is removed and there is no longer a need for a second chair, and whether the attorneys want to spilt the funding between them. If this was changed, the existing cases would have to sign an amendment to the existing contract, or make the amendments to the contract for future cases. It was decided to address this issue at the next meeting. It will be put on the agenda.

Most of the Tuinman cases in Duchesne County have be changed to a homicide. 

There was a discussion whether the fund was required or has the authority to pay for homicide cases. When aggravated murder is removed and the defendant is not being prosecuted for that crime, money from the fund should not be used for the lesser charge. 

Paul Tonks referred to Utah Code 77-32-601(6).

It was decided to have Paul Tonks draft a letter to go the counties about the change in funding when the charge is reduced to murder or homicide. Neal Hamilton will call the defense attorneys for the Tuinman cases about the change, and also review the contract to see if there need to be some language added.

Stephanie Tuinman, Duchesne County, Kent Morgan Attorney: 

Thomas Tuinman, Duchesne County, Mary Corporan Attorney:
  
Mark S. Mair-Iron County, Douglas Terry Attorney: Trial set for January 28, 2019. Death penalty is still on the table.

William C. Lawton-Sevier County, James A. Valdez Attorney: Competency issues, housed at the State Hospital. Civilly Committed.  

Thad Robertson Appeal, Iron County, B. Kent Morgan Attorney: The Court of Appeals affirmed the Trial Court, they filed for Cert to the Supreme Court, but it was denied. The case is over.

Seth Gordon Peterson, Carbon County, Rudy Bautista Attorney: Trial completed.

Review of Indigent Inmate Fund Cases Sanpete County, (Gunnison Prison): 

Julio Cesar Garza (Capital Case), Rich Gallegos, Attorney:  Was scheduled to settle the case, but the negotiations fell apart, now there is a date to schedule the preliminary hearing in January. It may or may not settle.

Izack D. King, Doug Neely, Attorney: New
  
Rondell Eddie, Gregory Ferbrache, Attorney: Receiving billings.

Michael Call, Gregory Ferbrache: New

Gustav Adolf Denecamp, Gregory Ferbrache:  Receiving billings.
lberto Ramirez, Gregory Ferbrache, Attorney: New
	
9. 	Other Business: 

John Reidhead explained that Joanna Landau from the Indigent Defense Commission said that there is going to be a bill on Indigent Defense by Senator Weiler. There are a couple of small issues for the Indigent Defense Trust Fund and the Indigent Inmate Fund that are addressed in the bill. One is for Administrative expenses, the board would no longer be subject to a $15,000 limit for administrative support. There is also some old language changes that need to be made.

The extraordinary expenses provision in our contract would be removed. The attorneys would no longer need a court order for an extraordinary expense. The contract could be changed to have defense counsel address the board for the extraordinary expense. 

Rick Schwermer said IDC oversight committee will look over their requests for extraordinary expenses, but that does not change the problem the Board will have with extraordinary expenses. The reason the judge has always ruled in on the extraordinary expense is because they can have a conversation about the defense strategy. The records will need to be confidential. Mr. Schwermer said it is something to think about as the bill moves forward. Most of the bill focuses on the IDC. You can look at the bill SB0032 on the legislative website.

There was a discussion about the Indigent Defense Fund and the Indigent Inmate Fund moving to the Indigent Defense Commission. The Indigent Defense Fund is funded by participating counties and the Board is represented by County Commissioners and County Attorneys. It was the determined that it would be good to keep the Board even if the Fund was moved to the IDC

Mr. Reidhead feels the Indigent Inmate Fund may be easy for the IDC to take over because they are already contracting with counties that includes Sanpete County for other cases. 

If move the two funds were moved to the IDC, it would have to go through Legislation. More discussion will need to take place before this could happen.

10.	Next Meeting: April 2, 2019

Richard Gale moved to set the next meeting on Tuesday, April 2, 2018, at 11:30 a.m. Rick Schwermer seconded the motion. Motion passed.

11.        Adjourn: The meeting adjourned at 1:18 p.m.







Assignments for the next meeting:

1. Neal Hamilton will send letter to a contracted attorney on a case, about concerns about things not done and to make sure he complies with the contract. (Done)
2. Kevin Daniels to speak with the Sanpete County Auditor about a payment to the Indigent Inmate Fund.
3. Paul Tonks to draft a letter to counties concerning the change in the funding when the charge is reduced to murder or homicide. (Completed)

Agenda Items:

1. Response from the Department of Corrections on the withheld medical records on the Crutcher case.
2. Attorney General’s response to the selection process for Indigent Defense cases. (Paul Tonks)
3. Response to Neal Hamilton’s letter to contracted attorney about concerns on case. (Neal Hamilton)
4. How to address the $60,000 cap when the death penalty is removed, and the second chair is no longer needed. Whether to allow both attorneys to continue working on the case and share the funding. The contract would need to be changed. Also, how to handle situations where charges on a case are dropped below aggravated murder.
5. Amount paid for Mitigation Specialists and Investigators.  
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