Waste Management and Radiation Control Board Meeting
Utah Department of Environmental Quality
195 North 1950 West (Conference Room #1015) SLC, Utah
October 25, 2018
11:00 a.m.
Board Members Present:

Brett Mickelson (Chair), Dennis Riding (Vice-Chair), Danielle Endres, Marc Franc,
Jeremy Hawk, Brad Johnson, Nathan Rich, Shawn Milne, Vern Rogers and
Shane Whitney

Board Members Telephonic Participation: Richard Codell, Steve McIff and Danielle Endres participated in the
meeting via telephone.
Board Members Absent:

Alan Matheson. Brad Johnson replaced Alan Matheson as the DEQ representative.

Staff Members Present:

Scott Anderson, Brent Everett, Tom Ball, Eric Boone, Ed Costomiris, Charlie Bishop,
David Edwards, Helge Gabert, Arlene Lovato, Rusty Lundberg, Kacie McNeil,
Bret Randall, Elisa Smith, Don Verbica, David Wheeler, Otis Willoughby,
Raymond Wixom

Others Present:

Kathryn Albury, Kate Bunnell, George Chapman, Jeff Havlicak, Brian Hutchinson,
David Kam, Jianken Ke, Richard Keene, Carol Lenz, Mathew McCarty,
Linda McIlwaine, Steve Marschke, Kathryn Marti, Grace Olscamp, Tim Orton,
Cheryl Pribble, Jessica Reimer, Catherine Rogers, Dee Rowland, Dan Shrum,
Sophie Silverstone, Ashley Soltysiak, Susan Stewart, Soumya Yandamuri, Paul
Zuckerman, Scott Williams

Others Telephonic Participation:

Lon Stewart, Idaho Department of Environmental Quality

A complete audio recording of this meeting is available on the Utah Public Notice website at
https://www.utah.gov/pmn/index.html.
I.

Call to Order.
Brett Mickelson (Chair) welcomed all in attendance and called the meeting to order at 11:00 a.m.
Richard Codell participated via telephone. Shawn Milne and Steve McIff (conference call-in) later joined
the meeting. Danielle Endres participated in the second portion of the meeting via telephone.

II.

Public Comment.
Brett Mickelson informed members of the public that there would be a public comment opportunity later in
the meeting and asked those wanting to make a public comment to fill out the forms provided at the sign-in
desk and give them to either him or the support staff.

III.

Conflict of Interest.
Brett Mickelson asked if any Board members had conflicts of interest to declare. Vern Rogers stated that he
is employed by the petitioner for the exemption request that is on the agenda before the Board. As such,
Mr. Rogers recused himself from voting. Mr. Rogers further stated that he recognizes that petitioner has
been given the opportunity to comment later on in the meeting and he will not be making any specific
comment regarding the exemption itself. Mr. Rogers stated that his presence on the Board is to provide the
perspective of the radioactive waste management industry. If there are discussions of general issues
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regarding radioactive waste or application of rules that may be unclear to the Board, he reserves the right to
provide input on those matters. It was clarified that Mr. Rogers will not be voting or making any motions
regarding EnergySolutions’ request for an exemption.
It was moved by Shane Whitney and seconded by Mark Franc and UNANIMOULSY CARRIED to
accept Vern Rogers’ proposed resolution of his conflict, i.e., not voting or making any motions
regarding EnergySolutions’ request for an exemption.
IV.

Low-Level Radioactive Waste: EnergySolutions’ request for an exemption from R313-25-9(5) of the Utah
Administrative Code.
Scott Anderson briefing explained the two presentations the Board would be receiving from the Division.
Both are informational only. The first presentation would be a summary of the public comments on the
request for an exemption. All public comments and the response to public comments will be provided to the
Board members electronically at a later date. The second presentation would be a response by the Division’s
contractor to EnergySolutions’ September 13, 2018 presentation. Mr. Anderson felt it would be helpful for
the Board to hear the contractor’s findings and conclusions.
A.

Division response to public comments (Information Item Only).

Otis Willoughby, Environmental Scientist, Low Level Radioactive Waste Section, provided information
regarding the public comments received on the exemption request. The public comment period ran from
September 6, 2018 through October 22, 2018. Two hundred fifty eight (258) comments were received.
Numerous comments were received late but were also included in the Division’s efforts to address all
comments. The 258 commenters were unanimously opposed to granting the exemption request. There were
commenters from 36 different communities in Utah and 13 out of the 29 counties had commenters including
Tooele County.
The commenters had a wide variety of concerns that included one-line statements to very detailed technical
comments with references. Many were very emotional in nature (Millard County residents had comments
related to down-winders). Many commenters stated the bases and background for their opposition. One
hundred twenty six (126) comments were repetitive (basically a form letter from organized environmental
groups). Mr. Willoughby stated that the Board will receive all the public comments and the responses to
comments. All commenters will also be receiving a response to their comments in the near future.
B.

Division response to EnergySolutions’ September 13, 2018 presentation (Information Item Only).

Scott Anderson reminded Board members that communication between Board members by text message or
email during the meeting is inappropriate and is in violation of the Open and Public Meetings Act. This is
for the Board members’ protection.
Helge Gabert, hydrologist, Low-Level Radioactive Waste Section, and Project Manager for the on-going
depleted uranium performance assessment (not related to the DU metal penetrators) and Steven Marschke,
Nuclear Engineer, SC&A Consultants (contractor for the Division) provided the Division’s response to
EnergySolutions’ September 13, 2018 presentation. (A copy of the presentation is available with the
meeting minutes.)
CLICK ON ICON TO LISTEN TO THE AUDIO OF THIS PRESENTATION – Including the Board
comments on this matter.

BREAK
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C.

Division response to EnergySolutions’ request for an exemption (Information Item Only).

Scott Anderson briefly reviewed the significant information given to the Board regarding the exemption
request, including presentations and background information on the Division webpage. Mr. Anderson
explained that the purpose of the next presentation was to review what is before the Board, what the Board is
being asked to do and what the Board needs to find as it makes a decision.
Don Verbica, Low-Level Radioactive Waste Section Manager, Charlie Bishop, Environmental Scientist,
Low-Level Radioactive Waste Section, Rusty Lundberg, Deputy Director, Helge Gabert, Hydrologist, LowLevel Radioactive Waste Section, Steven Marschke, Nuclear Engineer, SC&A Consultants, Bret Randall,
Attorney General’s Office and David Edwards, Environmental Scientist, Low-Level Radioactive Waste
Section provided a presentation to the Board regarding EnergySolutions’ Request for Exemption from R31325-9(5).
A diagram/map of EnergySolutions’ facility identifying the different embankments that were discussed
during the presentation was distributed to Board members. (A copy of the diagram/map of EnergySolutions
is available with the meeting minutes.)
CLICK ON ICON TO LISTEN TO THE AUDIO OF THIS PRESENTATION – Including the Board
comments on this matter.

V.

EnergySolutions’ Comments.
Dan Shrum, EnergySolutions, provided comments to the Board.
CLICK ON ICON TO LISTEN TO THE AUDIO OF THIS PRESENTATION – Including the Board
comments on this matter.

(Also included in this portion is the Division’s response to Mr. Shrum’s comments.)
VI.

Public Comments.
The following individuals provided public comments to the Board:
George Chapman
My name is George Chapman. First of all I would like to thank the staff and the consultant for doing an
incredible job explaining the big difference between depleted uranium oxide and depleted uranium metal. I
want to emphasize again that you should not be granting this exemption as it does not meet Utah regulations
because it did not demonstrate a lack of hazards to public health safety or environment. That is an important
job that you are supposed to look at. So I want to emphasize that rule, Utah Regulation R313, you should be
following that. Although [inaudible] was also mentioned as not compulsory but if you try to change it and
rule for the exemption, you have to have a reason for it. That could take hours to develop and that is a big
issue. They don’t look at earthquakes, Great Salt Lake increasing, and they don’t look at burrowing insects;
we have crickets here. I need to emphasize again that the staff was absolutely right. Depleted uranium metal
is pyrophoric. It is not as safe to store as oxides. I mean, depleted uranium oxide is safer to store than metal.
It is a big issue; we don’t know how long the mortar is going to last that is supposed to encapsulate the metal
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and that is a big and important issue. So I am going to rely on the Oakridge National Laboratory Assessment
Study, the best one I can find, that said that all forms of depleted uranium should be stored in a secure and
dry environment, not Clive, dry, like Nevada Test Site. I quote, “disposal of DU at Envirocare appears to be
questionable.” So, I urge you not to grant the exemption. This requires a better performance assessment
than you are working on with the oxides.
Soumya Yandamuri (Heal Utah)
My name is Soumya Yandamuri, I am a Utah resident constituent and I recently started volunteering with
Heal Utah due to my concern. I have a written statement that I will recite to you. So, to the Waste
Management and Radiation Control Board, EnergySolutions associates, and others citizen attendees, I will
start by asking how many times will EnergySolutions be exempted from laws meant to protect the public;
twice thus far, while we ponder a third with what seems like unlimited instances in the future. Why
[inaudible] to protect the public when entities are allowed to ignore the laws. These laws are meant to protect
each of us, including EnergySolutions’ employees who reside in Utah and work for the company. Let us
uphold our laws. At the very least, it makes sense to allow a performance assessment on the safety of DU
coming to Utah to be completed before making decision. Let us first find out if we will be damaging our
safety and our children’s before we make a hasty decision. History has shown us the consequences of our
hasty decisions, and there is nothing more important than one’s health. Moreover, this problem has a fitting
solution; a stable and more appropriate facility in Texas is available. Therefore, this is a problem with a
fantastic solution. As a scientist and engineer, I value a good solution, because there are so many problems
without one. I also want to note that the independent contractor, the Division and the public’s comments are
unanimously and all coincide. So, please wait for the completion of the assessment before making this
decision and remember that an alternative solution is available. Thank you for your attention.
Matt McCarty
My name is Matt McCarty and I am a resident of Tooele County. I am a long-time resident, as I moved there
in 2005. I am also a chemist by training and I have an advanced degree in program management. So, in my
training I take into account not only chemical processes, material science, and other technical aspects. But I
also look at long-range planning. As far as long-range planning goes, this is one of the longest range plans
that I have seen that we need to consider. So, I have to ask and I have to agree with Mr. Chapman, what’s
the rush, why hurry, considering the very, very long-term effects and impacts to the environment, the public
health that these materials pose. I certainly think that it is in the public’s best interest and in the State of
Utah’s best interest to see through a very detailed risk assessment (you may have a different term for that). I
am also very concerned (as I agree with Mr. Chapman) that EnergySolutions did not respond to all the
elements in NUREG 1573. If it is true that EnergySolutions is very concerned about the public health, then
why fail to respond to 60% of the elements and only provide a partial response to the remaining elements and
according to the staff analysis, only respond to one of the elements, even if it is not compulsory. If
EnergySolutions wants to make a good strong thorough case for its interest in public health, why not respond
to all of them. So, based on all of this, I would have to give EnergySolutions an incomplete on this and
considering the serious health effects and the duration of the hazard posed to the environment and to the
people here in the State, I have to ask you to deny this request for exemption and wait for a more thorough
risk and hazardous assessment.
Jessica Reimer, Policy Associate for Heal Utah and Scott Williams, Executive Director for Heal Utah,
(Mr. Williams thanked the Board for all the work it has done.) I was for twelve years the Deputy Director
and then the Executive Director of the Utah Department of Health when Mike Leavitt was Governor. I am
really familiar with the challenges of a volunteer board dealing with such highly technical issues. We
appreciate your service. Also, the staff and the time they have put into it and we are not going to repeat what
they already said, but we just want to make a couple of comments. The first one is that the NRC
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recommendation for site-specific analysis to determine the suitable of a site for long-term disposal of
depleted uranium is primarily based on its long-term toxicity. The short-term chemical and radiologic
toxicity are concerns and those need to be brought into account when determining this. But from the
standpoint of long-term radiologic toxicity, there isn’t really any difference between metallic DU and oxide
DU. That is what the NRC recommendation is primarily based on. So your decision about this is number
one: whether the metallic DU is significantly different from oxide DU that you should grant an exemption
from having a performance assessment completed before you are making a decision; and number two: is
there some urgency to have this current stockpile of metallic DU, which is in inventory, not in waste, as was
stated, disposed of sooner in the timeframe the State can perform the complete performance assessment.
The other thing we want to mention, in the Division’s most recent safety evaluation report, in response to
EnergySolutions’ performance assessment, there are twenty-two unresolved old interrogatories or concerns
and eleven new interrogatories that have not been addressed in terms of EnergySolutions’ ability of the site
to suitable contain this DU over the long term.
In addition to that, there are two conditions that the State added to the 2015 SER that I don’t think have been
mentioned. One is that there needs to be… it says: EnergySolutions shall provide a written agreement
between DOE and EnergySolutions that, a) includes EnergySolutions’ agreement to convey and DOE
agreement to accept, after decommissioning, ownership of that portion of the EnergySolutions facility on
which concentrated DU has been land disposed, b) is enforceable by DEQ even if EnergySolutions no longer
exists and c) has been approved by the Governor of the State of Utah. The other condition that has been
added is that depleted uranium will continue to be a Class A waste, EnergySolutions shall provide for
approval by the Director a written statement from the NRC that the commission that will not be addressing a
reclassification of DU. So, those two additional policy conditions have not really been brought forward and
we believe that the State wants additional assurances of the ongoing stewardship of this waste and the
ongoing classification of this waste before we accept any more of it. Finally, we were concerned about the
status of the 49,000 tons of DU, so we called the staff at DEQ to ask and it is our understanding, and this
should be clarified, is that the 49,000 tons is not concentrated. It is not in a concentrated form, it was
brought in mixed with other waste; it is in a diffused form. So the claim that the 49,000 tons is pure DU is
not our understanding of the current status of that waste.
Ashley Soltysiak
My name is Ashley Soltysiak. I am the Director of the Utah Chapter of the Sierra Club. I really appreciate
the opportunity to address the Board this afternoon and strongly urge you on behalf of our 40,000 members
and supporters here in the State of Utah to deny EnergySolutions’ request for an exemption from this rule. I
want to reiterate our comments from the previous meeting that we don’t agree there has been adequate
reason given or immediate necessity to grant this exemption from state law and would argue that in doing so,
the Board places public health and environmental quality at risk. There are clearly a number of unresolved
issues that have been identified previously in DEQ presentation which would threaten Utah’s future
prosperity. State code requires that any significant amount of this waste be assessed with a performance
assessment and that limit was not set arbitrarily and ignoring that piece of state code, we believe, would be
reckless or baseless. EnergySolutions’ request exceeding the threshold for what the State has deemed as a
significant quantity and yet has provided no reason for why the request should be expedited bypassing a
performance assessment.
We have several questions which stem from the state’s highly skeptical safety evaluation report (SER) that
was issued in the Spring of 2015, in regards to the DOE depleted uranium, which certainly applies to the
Department of Defense waste stream. First is the key condition of the SER and I quote, “Condition Three:
depleted uranium will continue to be Class A waste. EnergySolutions shall provide documentation that the
NRC does not plan to reclassify DU.” To our knowledge, the NRC has provided no such commitment and
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we know over the millennia this waste will persist, it will increase in radioactive eventually exceeding Class
C standards and violate our state law which expressly prohibits any radioactive waste greater than Class A.
Second, we urge the Board to seek resolution of Condition Seven in the SER in this instance as well. The
condition states that the licensee shall develop and implement a program to provide a more detailed site
characterization and geologic evaluation of aquifers in the area, especially the deeper combined aquifer.
Now, given the enormous environmental potential hazard that water contamination in either aquifer would
create, we urge DEQ to conduct a thorough performance assessment to asses that risk in particular.
Additionally, we have little information of the origin or composition of the DU waste stream, in particular
whether if it contains recycled or reprocessed uranium. According to the 2015 DU SER, these materials
should be prohibited for disposal in this type of site. Condition Six sets out the prohibition of recycled
uranium in DU waste to avoid groundwater contamination. Finally, it has not been established that the
Department of Defense will accept title to the Class A west embankment after the closure of this site, so Utah
taxpayers should not be left on the hook for the site maintenance cost that will span for the millions of years
past EnergySolutions’ closure which will force Utah taxpayers to take care of this unique radioactive waste
stream for the foreseeable future. In summary, we urge the Board to deny EnergySolutions’ request for
exemption and do not believe that this material can be safely disposed of in any form at the Clive site. We
believe that is exactly what a performance assessment would prove and that is exactly what the company
aims to avoid by asking for this exemption from state code. We urge the Board, at minimum, to require a
rigorous performance assessment with a thoroughly transparent public process.
Alan Eastman – No Comment
Cheryl Pribble
My name is Cheryl Pribble. I am a member of HEAL, but I am here as a wife and mother. It has been a very
interesting day. I am glad I came. I have never been here before. But, I was concerned enough about this
issue to come here and I appreciate the fact that you all volunteer your time, so thank you. There is a state
law that restricts the amount of uranium that comes in as waste and also you require a performance
assessment. So I would urge you to deny the request for exemption.
I have been reading the motto on the wall and I just don’t see how providing this exemption either safeguards
or improves Utah’s air, land or water. So I would urge you to say no. Thank you.
Melinda McIlwaine
My name is Melinda McIlwaine. Thank you for being here and being volunteers, it is a lot to know. I am
not a scientist, I am environmentalist. I am a member of HEAL, the Sierra Club, Save our Canyons, etc. I
believe that we are the stewards of this planet, and I see no reason, especially with Utah’s legacy with
radioactive events, I see no reason for us to take this waste. I am sure there is a better solution, performance
assessments aside, there is a better solution for radioactive waste that we have unfortunately created. There
is no way for us to see into the future 10,000 years, so I would encourage the Board to not grant this
exemption. We have been here before with EnergySolutions when it was Envirocare, and before that. So
there is no reason to take this.
Brett Mickelsen asked if anyone else from the public wanted to make a comment. There were no others
public comments.
VII.

Board Action on EnergySolutions’ request for an exemption from R313-25-9(5) of the Utah Administrative
Code (Board Action Item).
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It was moved by Danielle Endres and seconded by Nathan Rich to deny EnergySolutions’ request for
an exemption from R313-25-9(5) of the Utah Administrative Code.
Discussion on the motion included the following:
Nathan Rich prefaced his comments by saying he is certainly no expert on radioactive waste, and like other
Board members, he started down the road of thinking about 20 million years from now and rapidly pulled
himself back. He also has a copy of SECY 08 because he wanted to read the original document. There is a
reference in this document to an early order, COI0505, where the commission states disposal of low level
radioactive waste must meet the performance objectives of 10 CFR, Subpart C. So for him, it comes back to
not second guessing what may occur in 20 million years. There has been a long process that established the
four performance objectives, and he thinks it would be foolish for the Board to second guess that long record
in history. There is some discussion about what constitutes a large quantity of DU and he agrees with Dan
Shrum that it is not clear within that document, but it is some range. However, he does believe that the
quantities being discussed certainly would constitute a large quantity of DU. Mr. Rich further stated that he
does believe EnergySolutions provides a safe place for disposal of material which our society has generated
and we do need to figure out what to do with it.
He believes EnergySolutions provides a service and makes some money doing it, which is not a crime in our
society either, and he feels it is appropriate for disposal of low-level radioactive waste. But for him
personally, the documentation he has reviewed talks about the NRC staff multiple times suggesting that a site
specific performance assessment should be completed. So, to go against that recommendation and also
against the recommendation of staff of this Division, is not something that he’s comfortable doing. That is
why he seconded the motion and plans to vote in favor of the motion to deny the exemption request.
Danielle Endres emphasized that, as a society we need to figure out something to do with waste. Obviously,
it is not an option to not do anything. Ms. Endres stated that she feels very strongly that it is not prudent as
members of the Board to move forward with an exemption for many of the reasons that have already been
expressed. The most important for her is waiting for the performance assessment and she has not been
adequately persuaded that there is a need for urgency on this, a need to take action before that performance
assessment has been completed. She does not want the Board to potentially be in conflict with the NUREGs
and the SECY papers and NRC policies that have requested that particular things be addressed. She would
feel uncomfortable allowing an exemption when they don’t have all the answers on some of those essential
elements. Ms. Endres stated that she has not been persuaded that granting an exemption is justified at this
time for both scientific reasons that the Board has heard from the staff and also for reasons of process and
giving this the adequate process that it needs.
Mark Franc stated that he agrees with Nathan’s comment regarding large quantities and that there is some
room for additional discussion in what constitutes a large quantity and why that relatively small number is
there. In addition, he understands EnergySolutions’ desire to make this urgent and the desire to appropriately
respond to a request for proposal from another governmental agency. It makes sense that they would desire
to accept this material, both from a business standpoint, but also from a standpoint that the facility is
qualified to handle this material. That being said, without the performance assessment, the Board has no way
of knowing that. Mr. Franc has seen in his professional life, having worked in other states, regulatory road
blocks to business and he wants to make sure that is not occurring in this matter. Mr. Franc stated he does
not believe that is occurring here. Mr. Franc stated that he plans to vote appropriately, but encouraged
expeditious review of a performance assessment if one is submitted for review and that expedited efforts are
made to review it and move it through the process as soon as possible.
Dennis Riding commented on his vote as he believes that EnergySolutions is certainly a qualified facility to
accept this waste and believes that there are regulatory process hurdles. Furthermore, the material here in
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Utah, which is more of his concern than the material in Indiana, is not actually a waste and that gives him a
little more confidence in voting to deny the request.
Nathan Rich commented he supports Mark Franc’s comments and encouraged staff to work in a
collaborative fashion with EnergySolutions to complete the ongoing performance assessment and hopefully
they will see a performance assessment on the metallic DU as well.
Brett Mickelson called for a roll-call vote on the motion. The following Board members voted to deny
EnergySolutions’ request for an exemption from R313-25-9(5) of the Utah Administrative Code:
Richard Codell, Danielle Endres, Mark Franc, Jeremy Hawk, Steve McIff, Nathan Rich, Dennis
Riding and Shane Whitney.
The following Board members voted to grant EnergySolutions’ request for an exemption from R31325-9(5) of the Utah Administrative Code: None.
Vern Rogers had previously recused himself from voting.
Motion was unanimously carried.
Raymond Wixom, Attorney General’s Office, will draft an Order formalizing the Board’s action on the
motion for Chairman Mickelson’s signature.
VIII.

Other Business.
A.

Misc. Information Items. – None to Report.

B.

Scheduling of next Board meeting.

The next Board meeting has been scheduled for November 8, 2018 at 1:30 p.m. at the Utah Department of
Environmental Quality, 195 North 1950 West, (Conference Room #1015), SLC, Utah.
IX.

Adjourn.
The meeting adjourned at 2:07 p.m.
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