Waste Management and Radiation Control Board Meeting
Utah Department of Environmental Quality
195 North 1950 West (Conference Room #1015) SLC, Utah
October 11, 2018
11:00 a.m.
Board Members Present:

Brett Mickelson (Chair), Dennis Riding (Vice-Chair), Richard Codell,
Danielle Endres, Marc Franc, Jeremy Hawk, Alan Matheson, Steve McIff,
Shawn Milne, Vern Rogers and Shane Whitney

Board Members Telephonic Participation: Nathan Rich
Staff Members Present:

Scott Anderson, Brent Everett, Tom Ball, Charlie Bishop, Therron Blatter,
Tim Butler, David Edwards, David Esser, Gwyn Galloway, Arlene Lovato,
Rusty Lundberg, Kacie McNeill, Connie Nakahara, Deborah Ng, Bret Randall,
Elisa Smith, Don Verbica, Otis Willoughby, Raymond Wixom

Others Present:

Mischa Ostbay, Tim Orton, Jessica Reimer, Dan Shrum, Ashley Soltysiak,
Brent Stephens, Scott Williams

A complete audio recording of this meeting is available on the Utah Public Notice website at
https://www.utah.gov/pmn/index.html.
I.

Call to Order.
Brett Mickelson (Chair) welcomed all in attendance and called the meeting to order at 11:00 a.m.
Nathan Rich participated via telephone.

II.

Approval of the Meeting Minutes for the September 13, 2018 Board meeting (Board Action Item).
It was moved by Richard Codell and seconded by Danielle Endres and UNANIMOUSLY CARRIED to
approve the September 13, 2018 Board Meeting minutes with a few non-substantive changes.

III.

Procedures for Public Comment.
Scott Anderson proposed procedures to the Board on how to handle public comments during Board
meetings. The procedure will be used as a business practice in each Board meeting. Mr. Anderson
explained that policy-making boards in the Department of Environmental Quality are created by statute (191-106, Utah Code Annotated) and inherent in Board duties and powers is the obligation to protect the public
and the environment from adverse exposure to solid, hazardous and radioactive waste and to ensure radiation
safety and protection. In this regard, the Board is a public entity and conducts the public’s business. As
such, the Board has an obligation to listen to and receive information from members of the public on matters
of public interest and concern.
In order to provide for the orderly and appropriate receipt of public comment during Board meetings, the
following procedures were proposed to govern such public participation:
1. A sign will be placed on the sign-in table asking if anyone wants to make a public comment on any of the
agenda items before the Board.
2. Each member of the public who wishes to make a comment will fill out a form and indicate the agenda
item on which they would like to comment. They will also be asked to identify themselves and who they
represent.
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3. Public comment forms will be given to the Board Chair who will determine the appropriate place in the
meeting for each member of the public to speak.
4. The Board Chair will, after consultation with Board members, determine the amount of time each
commenter will be allowed to speak, giving consideration to the amount of interest in the agenda item(s),
the number of commenters, the public’s right to be heard and the length of the agenda.
5. Board members may ask questions of the commenters.
6. Members of the public may also request to be placed on the Board’s agenda and make a formal
presentation if desired. Such requests need to be submitted to the Director of the Division of Waste
Management and Radiation Control who functions as the Executive Secretary to the Board. The Director
will consult with the Board Chair regarding such requests.
It was clarified that public comments during Board meetings will not be considered “formal public
comments for the record.” However, these public comments will be included in the Board meeting minutes.
Formal public comments for the record will only be those comments submitted in writing during a properly
noticed public comment period or those given orally during a properly noticed public hearing. The
opportunity for public comment during Board meetings is not considered a “public hearing.”
It was also mentioned that if the Board members receive emails addressed to “wmrcboard@utah.gov” they
do not need to forward those emails, as the Division also receives them. However, if they receive emails
regarding public comments to their personal email accounts, etc. they need to forward them to
“wmrcboard@utah.gov”.
IV.

Conflict of Interest.
Scott Anderson reminded the Board that in its last meeting, Raymond Wixom, Attorney General’s Office
gave a presentation on the Board members’ responsibilities under the Utah Public Officers’ and Employees
Ethics Act, relative to public comment and the law and how it applies to Board members as public officers.
Mr. Wixom also discussed the tension that is created between that and the requirement for Board members to
declare conflicts of interests and the construct of the Board by statute, which is to represent various
constituencies. Mr. Anderson stated that, inherit to that construct and the Act, Board members may likely
have conflicts of interests.
Mr. Anderson proposed the following standard practice at every Board meeting to address this issue:
1. Each agenda will have an item entitled “Conflict of Interest.”
2. At the beginning of the meeting, the Board Chair will ask Board members if there are any declarations of
conflict relative to the items before the Board in that meeting.
3. When those conflicts are declared, the Board member declaring the conflict then proposes to the Board
how he intends to resolve that conflict, e.g., whether or not he participates in the discussion, whether or
not he votes, etc.
4. If the Board member declares a conflict and then recuses himself from discussion and from voting, then
the conflict is resolved and the Board approves, by motion, the proposed resolution.
5. If the Board member declares a conflict and then proposes to participate in the discussions and to vote, or
participate in the discussions but not vote, then the conflict is not resolved and that Board member needs
to persuade the Board why he should be allowed to participate in the discussion and/or vote.
6. At that time, the Board needs to decide whether or not the proposed resolution is acceptable and votes
accordingly.
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7. Board members may propose their own resolutions of conflict.
8. All resolutions of conflicts must be done by formal Board action and be part of the record.
Mr. Anderson further stated that if there are possible conflicts of interest that are not declared and Board
members feel that they should be, Board members have an obligation to raise the question so the matter is
brought forth and discussed appropriately and if needed, resolved by formal Board action.
Mr. Anderson stated that the proposed protocol needs to be followed before the agenda items are discussed
so it is clear if there are any conflicts and how they will be resolved.
Allan Matheson also stated that there is nothing wrong with having a conflict, as that matter is addressed in
the statute. This is to ensure that each Board member is protected, so there is no opportunity for anyone in
the community to suggest that the Board is doing something inappropriate. This is about protecting all
Board members.
V.

Underground Storage Tanks Update.
Brent Everett, Director of the Division of Environmental Response and Remediation (DERR), informed the
Board that the cash balance of the Petroleum Storage Tank (PST) Trust Fund at the end of August 2018 was
$14,122,270.00. The preliminary estimate for the cash balance of the PST Trust Fund for the end of
September 2018 is $13,847,507.00. The PST Trust Fund is managed on a cash balance basis to ensure
sufficient coverage for known claims that have been reported. The balance of the PST Trust Fund is watched
closely to ensure sufficient coverage for covered releases.

VI.

2018 PST Trust Fund Actuarial Report.
Therron Blatter, Branch Manager for the Underground Storage Tank (UST) Program of the DERR, informed
the Board that the 2018 PST Fund Actuarial Report has been completed. Mr. Blatter gave a presentation on
the findings of the report. The actuarial report looks at claims with notifications already made and projects
the asset and equity balance of the PST Trust Fund over the next ten years. On average, three percent of the
covered USTs will report a release. Sixteen percent of those releases will turn into a claim against the
PST Trust Fund. The estimated average cost per claim is $248,795.00. The estimated cost to remediate
covered claims that have occurred and been reported is $26,100,000.00. The asset balance at the time of the
report was $13,600,000.00. This leaves an equity balance of negative $12,500,000.00. In summary, the
report states: “Environmental liability claim payments are long-term in nature and can typically extend many
years after the date of notification. For instance, in our analysis, we assumed that the claim payments for a
given notification year will take over 25 years to complete. As such, not all of the assets are required to pay
the claims in the next year or two, but rather will stretch over many years. Therefore, although the Fund is
currently in a negative equity position and the Fund may be considered insolvent from a definitional or
actuarial perspective, there are sufficient assets on hand to pay claims for many years to come and, in our
opinion, the Fund is not in jeopardy of running out of funds or not being able to pay claims over at least a ten
year horizon.”
Mr. Riding asked how this year’s actuarial report compares to past reports. Mr. Blatter said that the
projections are fairly conservative. Right now, the PST Trust Fund is in better shape than predicted ten years
ago. Mr. Blatter said that the trend looks good. It will take many years for the PST Trust Fund to show a
positive equity balance, but the negative equity balance is decreasing. Mr. Everett reported that the
projection for this year’s negative equity balance from the previous actuarial report was around
$16,000,000.00. Even with two large releases reported this year, the PST Trust Fund negative equity has
decreased.
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VII.

Administrative Rules.
A.

Approval to proceed with formal rulemaking and public comment on proposed changes to Hazardous
Waste Rules UAC R315-273, Standards for Universal Waste Management (Board Action Item).

Tom Ball, Planning and Technical Support Section Manager, reviewed the request for approval from the
Board to proceed with formal rulemaking and public comment by filing with the Office of Administrative
Rules and publishing in the Utah State Bulletin proposed changes to UAC R315-273, Standards for
Universal Waste Management. Mr. Ball stated that the last major update to the Standards for Universal
Waste Management was made in 2016. Since that time, the Division has found some typographical errors in
the rules and has learned that some of the requirements do not correspond to current manufacturing and
operating standards for lamp crushers. It has also been determined that language in the current rules could be
interpreted to exempt lamp crushers from registration which was not the intent of the rule when adopted in
2016. The Division has also learned that the use of propylene glycol as an engine antifreeze is more
prevalent than understood in 2016, making it appropriate to add it along with ethylene glycol under the
definition of antifreeze in the rule. The proposed rule changes to UAC R315-273 were included in the
Board’s October 11, 2018 Board packet.
The Director recommends the Board approve formal rulemaking and public comment by publishing in the
November 1, 2018 Utah State Bulletin the proposed changes to UAC R315-273 and conducting a public
comment period from November 1, 2018 to November 30, 2018.
Dennis Riding asked if there was an underlying reason why the changes were being made regarding the
current uses of propylene glycol. Mr. Ball stated that car owners can place propylene glycol in their engines
but if that car owner takes his vehicle in for maintenance and the repair shop has to drain the antifreeze, the
repair shop is not going to ask if there is ethylene glycol or propylene glycol in the engine, i.e., they are not
going to separate/segregate it. So, potentially by having the definition only one way, these facilities may be
in non-compliance because they drain and mix ethylene glycol or propylene glycol together to manage as a
hazardous waste. This is the main reason behind this change, as this is becoming more and more prevalent
and the Division wants to keep ahead of what is happening at these types of industries.
It was moved by Dennis Riding and seconded by Jeremy Hawk and UNANIMOUSLY CARRIED to
approve to proceed with formal rulemaking and public comment on proposed changes to Hazardous
Waste Rules UAC R315-273, Standards for Universal Waste Management.
B.

Approval to proceed with formal rulemaking and public comment on proposed changes to Radiation
Control Rules UAC R313-28, Use of X-Rays in the Healing Arts (Board Action Item).

Tom Ball, Planning and Technical Support Section Manager, reviewed the request for the Board to proceed
with formal rulemaking and public comment by filing with the Office of Administrative Rules and
publishing in the Utah State Bulletin proposed changes to UAC R313-28-31 to clarify that x-ray equipment
purchased for use in Utah must be certified and identified as meeting the requirements set by the Food and
Drug Administration (FDA) for x-ray equipment being used in the United States as required by 21 CFR
1010.2 and 1010.3.
Mr. Ball explained that the Division’s X-ray inspectors are finding x-ray equipment being used in medical
facilities in Utah that has been purchased from sources outside the United States. In some cases, this
equipment does not meet the safety requirements set forth in the rules making the use of the equipment a
potential hazard to the health of the operator and the patient. In all cases, it has been determined that the
equipment was not certified and identified as being approved by the federal FDA for use in the United States.
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The proposed rule changes to UAC R313-28-31 were included in the Board’s October 11, 2018 Board
packet.
The Director recommends the Board approve proceeding with formal rulemaking and public comment by
publishing in the November 1, 2018, Utah State Bulletin the proposed changes to UAC R313-28-31 and
conducting a public comment period from November 1, 2018 to November 30, 2018.
Richard Codell felt the proposed rule was redundant as all x-ray equipment is required to be inspected
whether or not it comes from overseas. Mr. Ball agreed that all x-ray equipment is required to be inspected,
but noted this proposal is preemptive. As Division staff inform x-ray equipment holders what is required by
the FDA, their response is, “that is a federal rule” and they ask if it is in “state rule.” This proposed rule will
resolve this matter, as it will also now be listed in “state rule” as well.
Mr. Ball further clarified that all x-ray equipment needs to be inspected and what Division inspectors have
found is that some of the equipment does not have the required certifications for use in the United States.
In fact, one manufacturer disavowed the equipment and claimed they would not support that equipment, as it
was not made for use in the United States. The manufacturers are aware of this issue. Inspectors have also
seen equipment that is obviously being made oversees as well, and this equipment does not meet any of the
safety standard required for equipment manufactured for use in the United States. Mr. Ball stated that there
is a similar requirement in the mammography regulations that references the FDA standards, so this would
be something they could cite to in state rule as well.
It was moved by Danielle Andres and seconded by Shane Whitney and UNANIMOUSLY CARRIED
to approve to proceed with formal rulemaking and public comment on proposed changes to Radiation
Control Rules UAC R313-28, Use of X-Rays in the Healing Arts (Board Action Item).
VIII.

Break.

IX.

Low-Level Radioactive Waste.
Vern Rogers commented that EnergySolutions has put together some information that he thinks will provide
some important contexts to the rule being discussed. However, since EnergySolutions has requested an
exemption from this specific rule and as the “applicant,” is not considered a member of the public, the
company will look to present that information as an agenda item in a future meeting.
Mr. Rogers stated that since discussions will not include the exemption, as the radioactive waste
management representative on the Board, he did not declare a conflict because questions and comments he
may have about the rule does not seem applicable to the exemption being discussed.
Board members did not oppose Mr. Rogers’ participation in the presentation on R313-25-9(5)(a).
A.

Presentation on R313-25-9(5)(a) (Informational Item only).

Scott Anderson introduced Bret Randall, Attorney General’s Office, Connie Nakahara, Attorney General’s
Office, Rusty Lundberg, Deputy Director, Don Verbica, Low-Level Radioactive Waste Section Manager,
and David Edwards, Environmental Scientist, from the Division of Waste Management and Radiation
Control. These individuals gave a presentation to the Board regarding EnergySolutions’ request for an
exemption from R313-25-9(5).
Mr. Anderson explained that the presentation was to provide the important historical context to this issue as
there is a long history of the evolution of this rule, not only in the State of Utah, but nationally. Because of
the complexity of this rule and to assist the Board in understanding how the Division has got to where it is,
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the presentation was broken out into the following sections: Part I NRC Regulatory Basics; Part II
Exemption Authority; Part III Depleted Uranium Overview; Part IV Concentrated Depleted Uranium; Part V
R313-25-9 Promulgation.
CLICK ON ICON TO LISTEN TO THE AUDIO RECORDING ON THIS MATTER.

After the end of each section, Board members asked questions. The presentation has been posted on the
DEQ/Waste Management and Radiation Control’s webpage and the audio recording of the meeting along
with the presentation information has been posted on the Utah Public Notice Website.
X.

Public Comment.
Brett Mickelson again stated that the public comment period regarding EnergySolutions’ request for an
exemption is currently open and if anyone has comments, they need to submit them in writing to the
Division.

XI.

Other Business.
A.

Misc. Information Items. – None to Report.

B.

Scheduling of next Board meeting.

Scott Anderson stated that because additional discussions/information is needed on the exemption request,
including EnergySolutions’ additional information, the next Board meeting has been scheduled for October
25, 2018 at 11:00 a.m. at the Utah Department of Environmental Quality, 195 North 1950 West, (Conference
Room #1015), SLC, Utah.
Mr. Anderson noted that the Division has received over 150 comments on EnergySolutions’ exemption
request. The Board will see all comments and the response to comments at the next Board meeting.
XII.

Adjourn.
The meeting adjourned at 2:25 p.m.
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