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PROVO MUNICIPAL COUNCIL  
Work Meeting Minutes 
10:00 AM, Wednesday, January 03, 2018 

Room 310, City Conference Room 

351 West Center Street, Provo, UT 84601 

 
 

Roll Call 
The following elected officials and Zoning Committee members were present: 

Council Chair David Sewell, conducting 

Council Vice-Chair David Knecht 

Council member George Stewart, 

arrived 10:06 AM 

Council member Gary Winterton 

Council member David Harding 

Council member George Handley 

Cliff Strachan, Council Executive Director 

Brian Jones, Council Attorney 

Marcus Draper, Assistant City Attorney 

Gary McGinn, Community Development Director 

Carrie Walls, Zoning Administrator 

Excused: Mayor Michelle Kaufusi; Wayne Parker, CAO; Council member Kay Van Buren 

 

The prayer was given by Cliff Strachan, Council Executive Director. 

 

Council Chair David Sewell explained that several Council members had proposed revisions to the recently 

passed rental housing ordinance, with the intent to have a recommendation from the Zoning Committee by 

the end. Mr. Sewell invited a Zoning Committee member to conduct the remainder of the meeting. Council 

member David Knecht explained that as Kim Santiago recently concluded her Council term, the Committee 

is currently without leadership and consists of Council members David Knecht and George Stewart, and staff 

members Gary McGinn, Carrie Walls, and Marcus Draper. He intended to lead the discussion as Council 

Vice-Chair due to the unique circumstances. The Committee had determined to make no changes to the 

ordinance and to allow the Administration to implement the provisions at their discretion. Several Council 

members sought outside legal counsel from Neil Lindberg regarding the ordinance.  

 

Zoning Committee Agenda Items 
 

1. A discussion regarding the recently passed Ordinance (2017-51)  

 

2. A discussion on some possible revisions to the Rental Ordinance  

 

Mr. Sewell explained his understanding of the Council’s goals with the ordinance and outlined the main 

tenets of his proposed amendments. He thought the message to residents was a significant consideration. 

Several Council members commented on the Council priority of zoning enforcement. George Stewart 

believed without an incentive or with a lack of penalty, there is nothing to promote compliance. David 

Harding thought that there were other factors for compliance, including knowing and understanding the law. 

 

Mr. Sewell outlined his concerns and proposed amendments. Redefining “contract” is confusing and the 

ordinance should be amended to provide clarity. As currently written, the ordinance has created unnecessary 

confusion and opposition in the community. He suggested returning to ‘version 3’ drafted by Brian Jones, 

Council Attorney, which stated “disclosure and acknowledgment” and did not redefine “contract.” Mr. Sewell 

saw no substantive difference in the practical application, but it would encourage more public support. 
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Mr. Knecht noted that clarity could be achieved by the Administration while educating the public. Council 

members Gary Winterton and George Stewart were supportive of simplifying the process by distilling the 

required forms to one page. Mr. Knecht was reticent to use a one-page form if there was not provision for 

landlords to provide their rental dwelling license approval letter. There was interest among the Council 

members to further explore this change. Council member George Handley was interested in hearing from 

Zoning Committee members, Mr. Knecht and Mr. Stewart, to get a sense of what they felt was at stake with 

changing the ordinance from a redefinition of “contract” to “disclosure and acknowledgment.” Mr. Knecht 

suggested listing both terms, which would allow residents several ways to satisfy the requirement.  

 

Gary McGinn, Community Development Director, noted that having one method to meet the requirement 

would simplify enforcement; zoning staff would simply ask for this document, rather than a contract or 

disclosure. Council members indicated that they would like the form to include: rental dwelling license, 

acknowledgment, tenant rights and responsibilities, and a disclosure that the tenant is leasing the property. 

Several Council members expressed support for this solution. Mr. Handley suggested creating and titling 

the document (for example, Provo City Rental Disclosure Document), then referencing it by name in the 

ordinance. Mr. Sewell noted that this solution resolved his concerns for one of his proposed amendments. 

 

Mr. Sewell outlined additional proposed amendments. He saw a rationale for possible jail time for zoning 

violations that impact others directly, though he thought a discussion on this may be worthwhile. He had 

difficulty with the idea that not filing a disclosure would be considered a crime with a potential of jail time; 

even if enforcement of that provision was never intended, that it carried a criminal penalty gave him pause. 

He suggested a method for restitution such as a monetary fine to account for staff time. Carrie Walls, Zoning 

Administrator, said that a first offense usually results in a plea and abeyance and most cases are resolved 

without jail time. Mr. Harding thought that there was value in being consistent, as other zoning offenses are a 

class C misdemeanor. Mr. Jones clarified that by default, every violation of anything in the city law is a class 

B misdemeanor, unless stated otherwise that it is less. Mr. Jones outlined key differences between criminal 

and civil procedures, noting that criminal procedures generally offered other levels of protection for citizens. 

 

Mr. Handley expressed concern with potential impacts on students and the repercussions of a criminal 

record—many are not educated about zoning laws and are usually focused only on the neighborhood and 

price point of living accommodations. Mr. Jones explained that a plea and abeyance allows the case to be 

dismissed after they reach compliance; if not dismissed once compliant, it is akin to a reckless driving 

conviction. Marcus Draper, Assistant City Attorney, explained that zoning enforcement is largely complaint-

driven and he outlined the investigation process and timeline for compliance. For a first-time offender, there 

is generally a $250 fine, inspection process, and after remaining compliant for 12 months, the case can be 

dismissed. To result in a conviction, a citizen has to go through months of an administrative process, during 

which they essentially have a year to attain compliance. Mr. Draper noted that the offender is more often the 

landlord, but there are situations when occupants are driving over-occupancy. Mr. Jones also noted that in 

criminal proceedings, the citizen has to intend the offense (which is not the case in the civil arena) and a 

citizen may be entitled to a public defender. Mr. Stewart noted that the Zoning Committee had focused on 

situations with bad-actor landlords. Mr. Jones noted that the City can already handle zoning violations civilly 

rather than criminally, but in the past it has been time-consuming and ineffective. It may be an appropriate 

solution in instances when the City is trying to recuperate the financial impacts of a particular case.  

 

Mr. Knecht invited a comment from a citizen. Shannon Ellsworth asked if the ordinance distinguished who 

is liable. Council members and staff discussed various examples of landlord or tenants in violation and 

who would be culpable in those scenarios. Mr. Jones explained the mens rea component of criminal law, 

which would require that the party has knowingly and recklessly violated the ordinance; negligent 

violation would not be prosecuted. As currently drafted, the ordinance requires the landlord to provide the 

disclosure; this may make the most sense if the Council opts to use a one-page document. 
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Mr. Stewart suggested moving the effective date to March 1, 2018 if the Council were in favor of spending 

a little more time in order to produce a better ordinance. Several Council members were desirous to have 

voluntary compliance and to avoid negative financial repercussions (such as a tenant losing their last 

month’s rent or deposit, etc.). Staff indicated that having a unilateral effective date would be best for 

enforcement, as it would not complicate the investigative process or create due process issues. Ms. Walls 

said she sympathized with students or renters, and that if there were negative impacts due to a landlord not 

informing them of the new ordinance, there were other means of recourse for those individuals. Mr. 

McGinn noted that over-occupancy is already illegal, so the compliance date is somewhat of a moot point. 

 

Mr. Knecht invited several comments from citizens: 

 Adam Arnett suggested enforcement apply conditionally, to allow tenants to safely remove 

themselves from situations which compliance was a financial hardship.  

 Hannah Peterson was supporting of a single effective/enforcement date. 

 Melanie McCoard said most issues in her neighborhood are not students. She suggested sending 

letters to HOAs; the existence of this ordinance with an effective date will put pressure on other 

players who are invested in the business. 

 

Ms. Walls noted that the ordinance was not likely to increase the number of complaints, but the tool would 

help with the existing flow of complaints. Much of their work will be to assist management companies and 

landlords with education about zoning and RDL requirements. Mr. Jones said the Council could pick an 

effective date when the highest number of housing contracts were likely to be in transition. He noted that 

the Administration has prosecutorial discretion and if there were a situation which the Administration or 

Council felt was unfair, they could handle it appropriately. Council member George Handley favored a 

March enforcement date, as education on the ordinance had not been completed for a January 1 date. 

 

Mr. Sewell introduced his last proposal, regarding sublessee disclosures and explained several scenarios. 

Mr. McGinn had drafted language which required the disclosures between the same parties who have a 

rental agreement: between the landlord and sublessor, and the sublessor and their sublessees, thus placing 

the onus of compliance on all parties. Ms. Walls had concerns about this proposal, as it created difficult 

situations with sublessor tenants who may be out of state for a short-term job or internship and would be 

difficult to contact or locate. Mr. Jones and Council members shared comments on how this might work, 

noting that it may be able to achieve the intended effect of informing all parties about the legal occupancy. 

 

Mr. Knecht invited several additional citizen comments: 

 Melanie McCoard felt that the person making a profit bears the responsibility. 

 Adam Arnett was concerned about loss of privacy where one primary tenant subleases to others. 

 

Mr. Harding presented on his proposed changes to the ordinance. Community Development staff indicated 

that the rate of rental properties without RDLs is likely in the single-digit percentage [of about 17,000 

apartment units throughout the City]; new apartments are easily integrated into the process, but there in 

older units there is often turnover in ownership and a learning curve for new landlords. Mr. Harding’s 

suggested changes would require a disclosure and acknowledgment (D&A) with the lease agreement. The 

RDL process would proceed as usual, and knowing failure to comply with the D&A requirement would be 

punishable by a civil fine, which would increase with subsequent offenses. The proposed language would 

give Community Development the ability that they “may” require a written contract/lease agreement, 

which would allow them leverage for enforcement where the parties involved were proving difficult with 

providing adequate information; instead of placing a burden on all residents, the burden would be applied 

in specific instances where residents or landlords were not being cooperative. Mr. Jones indicated that as 

there was the ability to appeal this decision [to require a contract/lease agreement], then there would not be 

a due process issue. Mr. McGinn highlighted some of the challenges of implementing a civil fine. Mr. 
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Draper indicated that there may be constitutional issues which would need to be considered; citizens have 

a right to remain silent, but the City could get a warrant if they established probable cause. If treated as a 

civil issue, it would change the ability of the enforcement staff. Mr. Stewart thought that Mr. Harding’s 

proposal introduced new issues and was not a better end product than the Committee’s proposal.  

 

Neil Lindberg, outside legal counsel, noted that the City may encounter equal protection issues if 

“uncooperative” were not very clearly defined so as not to be applied arbitrarily by Administrative staff. 

Mr. Jones suggested that elements of Mr. Harding’s proposal might be applied in a complementary 

manner. Mr. Jones did believe it was helpful for enforcement staff to have administrative discretion with 

whether to handle a case under criminal versus civil proceedings. He echoed concerns of Mr. Draper and 

Mr. Lindberg, but believed the Council would be able to define criteria so as to avoid these legal issues. 

 

Motion: George Stewart moved that the Council delay the implementation date to March 1, 2018 

and instruct staff to come to the Zoning Committee with a new recommendation for the 

ordinance for review prior to sending on to the Council for review. No second was made. 

 

Amended motion: Because the ordinance has already been approved and codified, Mr. Stewart 

amended the motion to request that the Administration not enforce until March 1, 

2018 as the effective date. Seconded by David Knecht. 

 

Council members discussed the motion; several Council members thought that formally repealing the 

ordinance would send the wrong message, but that by leaving it in place and moving back the effective 

date, it creates an imperative for the Council to make any desired or necessary changes prior to March 1. 

 

In response to a question from a citizen, Melanie McCoard, about the timeline, Mr. McGinn explained that 

the ordinance does not require the City to send letters to property owners or residents. The Administration has 

discretion such that if they think there is a reasonable likelihood that the Council would amend the ordinance, 

they may choose to delay any educational initiatives. Mr. Sewell said during his three weeks as Acting 

Mayor, several of the incoming elected officials (including the incoming mayor) desired changes. Following 

discussion with Community Development, the Administration determined to delay implementation. Mr. Jones 

outlined several options of how the Council might proceed. Several Council members were concerned that a 

formal repeal would be disruptive and send an incongruent message to residents, Mr. Jones said that the 

Council could formally amend the effective date, which could achieve the desired effect. 

 

Amended motion: Mr. Stewart amended the motion to leave the item on the January 9, 2018 Council 

meeting, as an item to consider the amendment [without the option to repeal] with 

the stated intent to change the effective date, and in the interim for staff to bring an 

updated proposal to the Zoning Committee. Seconded by David Knecht. 

 

Mr. Sewell and Mr. Harding felt a request to the Administration was sufficient. Mr. Sewell indicated that as 

Chair, unless he were directed by a successful motion to do otherwise, he would place an item on the 

agenda to amend or repeal to the maximum flexibility. Mr. Sewell was concerned that the discussion lacked 

input from Council member Kay Van Buren and Mayor Michelle Kaufusi, and that newly elected Council 

members had not yet been sworn in. For these reason, Mr. Sewell and Mr. Harding abstained from voting. 

 

Roll Call Vote: Approved 4:0; David Harding and David Sewell abstained and Kay Van Buren was excused. 

 

Adjournment 
Adjourned by unanimous consent. 
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