PROVO MUNICIPAL COUNCIL
Redevelopment Agency of Provo
Regular Meeting Agenda
5:30 PM, Tuesday, October 17, 2017
Room 200, Municipal Council Chambers
351 West Center, Provo, Utah

Decorum
The Council requests that citizens help maintain the decorum of the meeting by turning off
electronic devices, being respectful to the Council and others, and refraining from applauding
during the proceedings of the meeting.

Opening Ceremony
Roll Call
Prayer
Pledge of Allegiance
Neighborhood Spotlight: Lakewood Neighborhood

Presentations, Proclamations, and Awards
1

A presentation of the Employee of the Month for October 2017

Public Comment
Fifteen minutes have been set aside for any person to express ideas, concerns, comments, or issues that
are not on the agenda:
Please state your name and city of residence into the microphone.
Please limit your comments to two minutes.
State Law prohibits the Council from acting on items that do not appear on the agenda.

Consent Agenda
2

August 8, 2017 Council Meeting Minutes

3

August 29, 2017 Council Meeting Minutes

4

September 19, 2017 Council Meeting Minutes

5

October 3, 2017 Council Meeting Minutes

6

A resolution consenting to the appointment of individuals to various boards and commissions. (17089)

Action Agenda
7

A supplemental resolution authorizing the issuance and confirming the sale of sales tax revenue
bonds, Series 2017 of the City of Provo, Utah; and related matters. (17-113)

8

A resolution authorizing participation in the Small Business Loan Program administered by the
Business Loans of Utah (BLU). (17-121)

9

An ordinance amending the Zone Map Classification of approximately 2.29 acres of real property,
generally located at 1282 North Geneva Road, from Agriculture (A1.5) to One-Family Residential
(R1.8). Lakeview North Neighborhood. (17-0009R)

10 An ordinance to amend the General Plan text regarding land use at approximately 4000 South 2300
East to allow for contract construction services and heavy manufacturing zoning. Spring Creek
Neighborhood (17-0004GPA)

11 An ordinance amending the zone map classification of approximately 64 acres of real property,
generally located at 3750 South Mountain Vista Parkway, from Planned Industrial Commercial
(PIC) to Heavy Manufacturing (M-2). Spring Creek Neighborhood. (17-0013R)

12 **Continued to a future meeting** A resolution amending the General Plan by updating the
Southwest Area Council Map. Fort Utah, Lakeview South, Lakewood, Provo Bay, and Sunset
Neighborhoods. (17-0006GPA)
( Notes: This item was continued by Planning Commission on October 11th, 2017. It will be
noticed again for future Planning Commission and Council dates. )

Stormwater Special Service District
An ordinance amending the Stormwater Special Service District Consolidated Fee Schedule. (17102)

Adjournment
If you have a comment regarding items on the agenda, please email or write to Council
Members. Their contact information is listed on the Provo website at:
http://provo.org/government/city-council/meet-the-council

Materials and Agenda: http://publicdocuments.provo.org/sirepub/meet.aspx
Council Blog: http://provocitycouncil.blogspot.com/

The next scheduled Regular Council Meeting will be held on 11/14/2017 at 5:30 PM in the Council Chambers, 351
West Center Street, Provo, unless otherwise noticed. The Work Session meeting start times is to be determined and
will be noticed at least 24 hours prior to the meeting time, but typically begins between 1:00 and 4:00pm.

Notice of Compliance with the Americans with Disabilities Act (ADA)
In compliance with the Americans with Disabilities Act, individuals needing special accommodations (including
auxiliary communicative aides and services) during this meeting are invited to notify the Provo Council Office at
351 W. Center, Provo, Utah 84601, phone: (801) 852-6120 or email evanderwerken@provo.org at least three
working days prior to the meeting. The meeting room in Provo City Center is fully accessible via the south parking
garage access to the elevator. The Council Meeting is also broadcast live Provo Channel 17 at
https://www.youtube.com/user/ProvoChannel17. For access to past Work and Council Meetings, go to playlists on
https://www.youtube.com/user/ProvoChannel17.

Notice of Telephonic Communications
One or more Council members may participate by telephone or Internet communication in this meeting. Telephone
or Internet communications will be amplified as needed so all Council members and others attending the meeting
will be able to hear the person(s) participating electronically as well as those participating in person. The meeting
will be conducted using the same procedures applicable to regular Municipal Council meetings.

Notice of Compliance with Public Noticing Regulations
This meeting was noticed in compliance with Utah Code 52-4-202 and Provo City Code 14.02.010. Agendas and
minutes are accessible through the Provo City website at council.provo.gov. Council Meeting agendas are available
through the Utah Public Meeting Notice website at pmn.utah.gov. Email subscriptions to the Utah Public Meeting
Notice are available through their website.
Network for public access is “Provo Guest”, password “provoguest”.

These minutes have been prepared with a time-stamp linking the agenda items to the video discussion.
Electronic version of minutes will allow citizens to view discussion held during council meeting.

1

PROVO MUNICIPAL COUNCIL
Redevelopment Agency of Provo
Regular Meeting Minutes
5:30 PM, Tuesday, August 08, 2017
Room 200, Municipal Council Chambers
351 West Center, Provo, Utah

2
3
4
5

Opening Ceremony
Roll Call
THE FOLLOWING MEMBERS OF THE COUNCIL AND ADMINISTRATION WERE PRESENT:

6
Council Member David Harding
Council Member David Knecht
Council Member David Sewell
Council Member Gary Winterton
CAO Wayne Parker

7
8
9
10
11
12
13
14
15

Council Member George Steward
Council Member Kim Santiago
Council Member Vernon K. Van Buren
Council Attorney Brian Jones
Council Executive Director Clifford Strachan

Excused: Mayor John R. Curtis
Conducting: Council Chair David Sewell
Prayer: Steve Bushman
Pledge of Allegiance: Cindy Bushman

Presentations, Proclamations, and Awards
16
1
17
18
19
20
21

Officer Travis Bushman was presented as the August 2017 Employee of the Month. Lieutenant
Brian Wilken provided a history of Officer Bushman’s accomplishments and career with Provo
City.
2

22
23
24
25
26
27

A presentation of the Employee of the Month for August 2017 (0:16:10)

A presentation by the Covey Center on the play "Murder by the Book." (0:20:09)

Paul Duerden, Covey Center for the Arts Manager, announced the play Murder by the Books
would be performed at the Covey Center July 27 through August 19, 2017. A scene from the
play was performed by Sierra Christensen and Braden Nelsen for the council.
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Public Comment (0:31:33)
28
29
30
31
32
33
34

Chair Sewell opened public comment, there was no response.
Council Member Harding asked to make a public service announcement. Mr. Harding provided a
reminder that it was the last day to register online at vote.utah.gov to vote in the primary
election.

Action Agenda
35
3
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59

Public comment on the Provo River Land and Water Conservation Fund Property
Conversion Draft Environmental Assessment (16-113) (0:35:03)

Thomas McKenna, Parks Project Coordinator, presented the council with the Land and Water
Conservation Fund (LWCF) Draft Environment Assessment. Mr. McKenna explained that in
1978 Provo acquired 3.9 acres of property located north of 3700 North University Avenue. The
property was originally intended to be used to extend the Provo River Trail, but the property was
never used in such a way. The property was sold to Robert Olsen in 2012. Parks staff had
recently been informed that the sale of this property put the city in non-compliance with the
LWCD and to rectify the situation, we needed to designate another property as a LWCD funded
property. The exchanged property would need to be similar in value and not included in the
master plan. The preferred property was a 1.56-acre parcel in southwest Provo, east of Lakeshore
Drive, and was already owned by the city. He proposed to install a looped trail, bench area, and
wetland interpretive area. The intent of his presentation was to provide council with the
environment assessment, which had been available for the public to view for one month. He
planned to combine any feedback from the public and council into a final report which would be
presented on August 29, 2017.
Chair Sewell opened public comment.
Johnathan Hill, Fort Utah Neighborhood Chair, told the council they did not have any
environmental concerns, but they did wonder if having a trail behind the nearby homes might be
a safety concern.
There were no other public comments.
4

A presentation on disaster preparedness and Resolution 2017-36 adopting the
Mountainland Pre-Disaster Hazard Mitigation Plan. (17-092) (0:46:33)

60
Motion:
61
62
63
64

An implied motion to approve Resolution 2017-36, as currently
constituted, has been made by council rule.

Chris Blinzinger, Emergency Management Coordinator, explained to the council that to qualify
for hazard mitigation grants, the city was mandated by the federal government to adopt a hazard
mitigation plan. He was asking the council to adopt the pre-disaster hazard mitigation plan that
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65
66
67
68
69
70
71

had been prepared by Mountainland Association of Governments. Included in his presentation
were examples of potential hazards Provo may face and examples of past incidents.
Chair Sewell opened public comment, there was no response.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

72
5

Ordinance 2017-32 amending City Code to allow accessory dwelling units attached
to an industrial use in the Manufacturing Park (MP) zone. Rivergrove
Neighborhood. (17-0002OA) (01:08:36)

73
Motion:
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102

An implied motion to approve Ordinance 2017-32, as currently
constituted, has been made by council rule.

Austin Corry, Community Development Planner, introduced the item to the council. Mr. Corry
said there are three Manufacturing Park (MP) zones in the city, but only one in the Rivergrove
Neighborhood on 820 North would be impacted by the amendment. The applicant requested to
add language to the code that would allow single-family units accessory to a commercial or
industrial use structure. Mr. Corry reminded the council that because it would be accessory use,
it could not be built as a standalone structure; it had to be attached to something already
operating with a permitted principal use. There was also a 600-foot buffer zone which would
prevent accessory units from being added if within 600 feet of a residential zone. The planning
commission would have the ability to decrease this buffer as part of the project plan approval
process. Other considerations had been outlined in the ordinance, such as, open space areas,
sound and vibration attenuation, and pedestrian connections.
Ms. Santiago asked why they would require a buffer if it could just be changed by the planning
commission. Mr. Corry said the buffer guidelines would be enforced unless the applicant made a
constructive case for having it reduced. She also asked if there were laws concerning the storage
of hazardous materials near these units. Mr. Corry said the buildings would still be subject to
health and safety standards. He also said very few of the permitted uses allowed in this zone are
manufacturing type uses, they are more likely to be heavy commercial and office use. He felt the
risk was minimal.
Mr. Winterton asked if live-work units are common and whether he knew of other cities doing
this. Mr. Corry said it was common on the east coast and there are also examples of this in Salt
Lake City.
Chair Sewell opened public comment, there was no response.
Mr. Harding was concerned about the buffer because he believed it was important to live in a
neighborhood and be part of the community and the buffer prevented this. He thought it would
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103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148

be better to have restrictions to ensure someone living in the apartment was working in the
business below. He questioned what type of person would want to live apart from a community.
Chair Sewell invited the applicant to speak.
Dave Gardner, Provo, explained his project to the council. He said he and his partner, Terry
Harward, thought there was demand for a live-work project, but they weren’t certain how large
the demand was. Because of the uncertainty, only a portion of his project would have accessory
apartments. In response to Mr. Harding’s concerns, Mr. Gardner said this was the perfect
location for this type of project, because the people who it would attract are working long days
and have no time or interest in being neighborly. He also said there would be a high turnover
because these types of businesses either grow or fail.
Mr. Knecht asked Mr. Gardner if he planned to sell the units or lease them. Mr. Gardner said his
intent was to sell 55 percent of the units. He added that each unit would be built so they could be
sold individually.
Chair Sewell asked Mr. Jones whether it would be legal to mandate that the occupant be the
owner or employee of a business located within the business park. Mr. Jones was not aware of an
absolute ban on this type of restriction but said there is a presumption against trying to tell
someone what they can do with their own property. He pointed out that enforcement of this
restriction could be challenging. Mr. Jones said he would do further research on the matter and
follow up with Chair Sewell later. Mr. Gardner told the council if this type of restriction were put
in place, he would choose not to proceed with this project. Councilmembers Winterton, Van
Buren, and Stewart voiced opposition to this type of restriction.
Mr. Knecht was concerned that someone might convert the non-residential portion of the
building into residential and he wondered who would enforce this. Mr. Gardner said in addition
to this being prohibited by the code, this would also be enforced by their own covenants.
Chair Sewell offered a second opportunity for the public to comment.
Fire Chief Jim Miguel explained to the council he often finds people are illegally living in their
workspace and using improper heating methods which was a safety concern. He felt this
development would provide an opportunity for people to live near their workplace, in a unit that
meets safety standards.
Beth Alligood, Southwest Area Representative, asked for an explanation of how residents would
access their living unit and wondered if access would be through the commercial portion of the
building. Mr. Gardner asked for the image of the exterior elevation to be displayed and explained
that there would be a separate door and stairway to access the residence.
Ms. Santiago asked Mr. Corry to identify the other places in the city this zone change could
impact. Mr. Corry said that there are three MP zones in the city, but because of the required 600foot buffer, this specific site is the only one where an accessory use could be permitted.
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149
150

Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion Passed 6:1 with Council Members Knecht, Santiago,
Sewell, Stewart, Van Buren, and Winterton in favor. Council Member
Harding opposed.

151
6

Ordinance 2017-33 amending Provo City Code regarding street-side yards on corner
lots. Citywide impact. (17-0007OA) (02:07:11)

152
Motion:
153
154
155
156
157
158
159
160
161
162

An implied motion to approve Ordinance 2017-33, as currently
constituted, has been made by council rule.

Brian Maxfield, Planning Supervisor, told council the amendment was intended to change the
side yard setback for corner lots so the side yard met the same minimum requirement as for a
front yard.
Chair Sewell opened public comment, there was no response.
Chair Sewell asked if there was any council discussion, there was none. He then called for a vote
on the implied motion.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

163
7

Ordinance 2017-34 amending Provo City Code regarding patio roofs and their
extension into a required setback. Citywide impact. (17-0008OA) (2:10:32)

164
Motion:
165
166
167
168
169
170
171
172
173
174
175
176
177

An implied motion to approve Ordinance 2017-34, as currently
constituted, has been made by council rule.

Brian Maxfield, Planning Supervisor, presented the ordinance to the council. He said there was
previously a change made that required a combined front and rear yard of 50 feet for parcels with
an average depth greater than 113 feet or less. However, this change was problematic because it
allowed patios to extend 12 feet into the setback, which pushed the edge of the patio within three
feet of the property line. This amendment would resolve the problem and clearly define patio and
patio roof, he said this amendment was specific to the patio roof only.
Chair Sewell opened public comment, there was no response.
Chair Sewell invited council discussion, there was none. He then called for a vote on the implied
motion.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.
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178
8

Resolution 2017-38 appropriating $111,650 in various funds for the funding of an
Impact Fee Study for the fiscal year ending June 30, 2018. (17-097) (02:13:38)

179
Motion:
180
181
182
183
184
185
186
187
188
189
190

An implied motion to approve Resolution 2017-38, as currently
constituted, has been made by council rule.

John Borget, Administrative Services Director, presented. He said administration was
recommending the appropriation of $111,650 for funding an up-to-date and complete impact fee
facility plan and analysis for Energy, Water, Wastewater, Storm Drain, Streets, Parks and
Recreation, and Public Safety. He noted that Energy had already appropriated money for the
study and would not require an additional appropriation.
Chair Sewell opened public comment, there was no response.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

191
9

192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211

Consideration of Resolution 2017-38, a parameters resolution authorizing the
issuance of up to $30 million of general obligation refunding bonds; and related
matters.(17-098) (02:17:06)

Daniel Follett, Division Director of Finance, explained to council there was an opportunity for
the City to refund the general obligation bonds on the Provo Recreation Center as a result of
lower market interest rates. He said the bonds were originally issued in 2010 to fund the
construction of the Recreation Center and were to be repaid over 20 years. Mr. Follett said the
net present value benefit of refunding would be close to 9 percent for a total savings of 2.8
million dollars, which would go to the property tax payers in Provo. He said the average citizen
was paying $67.10 per year towards the debt service on the bond, the refunding of the bonds
would reduce this $3.95 per year. The purpose of the parameters resolution was to authorize the
sale of the bonds within the parameters identified in the resolution.
Ms. Santiago asked Mr. Follett who would be doing the work of refunding the bonds. Mr. Follett
responded that Zion’s Bank would be acting as the municipal advisor and they would lead the
city through the process of doing a competitive bid for underwriters. He noted the sale of the
bonds would take place on September 19, 2017. There was already a council meeting scheduled
for this day so council would have the opportunity to not approve if the terms of the sale were
not favorable.
Chair Sewell opened public comment, there was no response.
Motion:

Council Member George Stewart made a motion to pass Resolution
2017- 38 as currently constituted. The motion was seconded by Council
Member David Harding.
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212
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

213

Adjournment
214
215

The meeting was adjourned by unanimous consent at 7:55 p.m.

Page 7 of 7
Provo City Council Meeting Minutes – August 8, 2017 - Draft

These minutes have been prepared with a time-stamp linking the agenda items to the video discussion. Electronic
version of minutes will allow citizens to view discussion held during council meeting.

1

PROVO MUNICIPAL COUNCIL
Redevelopment Agency of Provo
Board of Canvassers
Regular Meeting Minutes
5:300 PM, Tuesday, August 29, 2017
Room 200, Municipal Council Chambers
351 West Center, Provo, Utah

2
3

Roll Call
THE FOLLOWING MEMBERS OF THE COUNCIL AND ADMINISTRATION WERE
PRESENT:
Council Member David Harding
Council Member David Knecht
Council Member David Sewell
Council Executive Director Clifford Strachan
CAO Wayne Parker

Council Member George Steward
Council Member Kim Santiago
Council Member Gary Winterton
Council Attorney Brian Jones
Mayor John Curtis

5
EXCUSED:
Council Member Vernon K. Van Buren
7
8
9
10
11

On Tuesday, August 29, 2017 at 5:30 p.m., prior to the scheduled council meeting at 5:45 p.m.,
the Provo City Municipal Council and Mayor convened as the Board of Canvassers to certify the
results of the 2017 municipal primary election.
Resolution 2017-39 of the Provo City Municipal Council and Mayor sitting as The Board of
Canvassers accepting the election returns and declaring and certifying the results of the
municipal primary elections held in Provo, Utah on August 15, 2017. (17-105) (0:05:35)

12
13
14
15
16
17
18
19
20
21
22
23

Janene Weiss, City Recorder, reviewed the Official Canvas Report for the Primary Election held
on August 15, 2017.
Provo City held a Primary Election for the offices of Mayor, Council Member District 2, and
Council Member City-Wide I. Provo City contracted with Utah County to conduct a vote-bymail election. The election results were as follows:
Provo City had 41,798 active registered voters for the Mayor and Council Member City-Wide I
positions.
A total of 13,074 ballots were cast for a voter turnout of 31.28%.
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24
25
26
27
28
29
30
31
32
33
34
35

The number of registered voters in Council District 2 was 5,622 with a total of 1,291 ballots cast
for a voter turnout of 22.96%.
There were 866 provisional ballots collected by the county and, after review by the County, 16
were not counted. Of those 16 ballots, nine (9) were not registered and seven (7) had issues with
affiliation or had already voted. Ms. Weiss noted Provo City received more provisional ballots
than any other city in Utah County.
Candidates nominated for office and whose names will appear on the ballot for November 7,
2017, are as follows:
Mayor: Michelle G. Kaufusi
Sherrie Hall Everett

36
Council City-Wide I: Dave Sewell
Wesley Marriott
37
Council District 2: George Handley
David Clark
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54

There was no Primary Election for Council District 5.
Information by precinct will be provided by the County and made available voteprovo.com
following the official certification of the Canvass Report.
The Mayor and the Municipal Council together make up the Board of Canvassers and by law
have the responsibility to accept the election returns and declare and certify the returns for the
vote. Every election is required to have certification and a declaration that the result of the vote
for the elections were correct.
Upon certification, the Board of Canvassers instructs the Election Officer (City Recorder) to (1)
prepare a certified report of the election results, (2) prepare and transmit a Certificate of Election
to each elected candidate, (3) publish the report and post a copy in a conspicuous place within
the City, on the website, and in the Daily Herald, and (4) file a copy with the Lieutenant
Governor of the state, all to comply with state law.
Motion:

Mayor John R. Curtis made a motion to approve Resolution 2017-39.
The motion was seconded by Board/Council Member David Harding.

Roll Call Vote:

The motion passed 7:0 with Board/Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Winterton and Mayor Curtis in favor.
Board/Council Member Van Buren excused.

55

56

Adjournment
57
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58
59
60
61
62

The Board of Canvassers adjourned as the Board of Canvassers and reconvened as the Provo
Municipal Council at 5:45 p.m.
Municipal Council

Opening Ceremony
63
Prayer: Officer Shawn Parker
64
Pledge of Allegiance: Officer Carter Grow
65
Approval of Minutes
o

67
68

July 18, 2017 Council Meeting

The July 18, 2017 Council Meeting minutes were approved by common consent.

Presentations, Proclamations, and Awards
69
1
70
71
72
73
74

Representing the Provo Bicycling Committee, Austin Taylor and Emily Gibb presented the
Golden Spoke Award to the Provo Police Bike Team. Following a short video featuring the
Provo Police Bike Team, Mr. Taylor expressed appreciation for the bike patrol’s efforts in
educating the public on how to safely lock their bikes to prevent theft.
2

75
76
77
78
79
80

A presentation from the Provo Bicycle Committee of the Golden Spoke Award to the
Police Department's Bike Patrol (0:19:41)

An introduction of the new Provo Bay Neighborhood Chair (0:23:07)

Karen Tapahe, Neighborhood Program Coordinator, introduced Gloria Anderson as the New
Provo Bay Neighborhood Chair. Ms. Tapahe asked Ms. Anderson to introduce herself to the
council. Ms. Anderson provided council with a personal history and expressed her appreciation
for Provo. Chair Sewell thanked Ms. Anderson for her willingness to serve her neighborhood.
8

Ordinance 2017-35 granting Mobilitie a nonexclusive franchise in order for it to
operate a telecommunications network in Provo City, Utah. (17-107) (0:26:20)

81
Motion:
82
83
84
85
86
87
88

An implied motion to approve Ordinance 2017-35, as currently
constituted, has been made by council rule.

Chair Sewell allowed item eight to be presented prior to public comment due to scheduling
conflicts of the Mobilitie staff who were onsite.
Marcus Draper, Assistant City Attorney, presented the ordinance. Mr. Draper explained there is a
standard template that is usually used for franchises, but the following modifications had been
made:
Page 3 of 17
Provo City Council Meeting Minutes – August 29, 2017 - Draft

89
90
91
92
93
94
95
96
97
98
99
100
101
102





The term of the agreement was 10 years; standard term is anywhere between 5-15 years.
The wording of paragraph 3.1 was modified to account for Mobilitie’s unique business
model. The calculation of the franchise fee was still a standard 3.5 percent of gross
revenue.
Paragraph 5.2 requires Mobilitie to request permission from the council to erect a
telecommunications pole; wording was added which asked council to responsibly
exercise discursion in granting permission.

Chair Sewell opened public comment, there was no response.
There was no council discussion.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

103

Public Comment
104
105
106

Chair Sewell opened public comment, there were no responses.

Action Agenda
107
3

Resolution 2017-40 authorizing the issuance and sale of up to $6 million aggregate
principal amount of sales tax revenue bonds for the purpose of financing certain
airport infrastructure facilities; and related matters. (17-113) (0:31:04)

108
Motion:
109
110
111
112
113
114
115
116
117
118
119
120
121

An implied motion to approve Resolution 2017-40, as currently
constituted, has been made by council rule.

John Borget, Administrative Services Director, presented the resolution. Mr. Borget explained
the resolution had been presented to council earlier in the day during the work session meeting
but offered to answer any remaining questions.
Ms. Santiago asked for an overview of the resolution for those who did not hear the work session
discussion. Mr. Harding pointed out that items 3, 4, and 5 were all related and suggested a single
summary would be sufficient for all three items; he recognized they would be voted on
individually. Mr. Borget proceeded to give an overview of the project. He said the project would
be at the Provo Municipal Airport and would cost $11,829,568. The project was for
infrastructure upgrades and a public ramp that provides aircraft access to the airport. Mr. Borget
refenced a memo that was displayed for council which itemized the following funding sources:
108 Loan to be repaid with CDBG Funds
EDA Grant (50 percent match, up to $3.5M)
Bonds to be repaid with Tax Increment

$2,500,000
$3,228,641
$5,512,735
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Transfer from the General Fund
Total
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142

$588,192
$11,829,568

Mr. Borget noted there was a transfer from the general fund earlier in the year of $300,000 to
finance project planning activities, so the remaining transfer from the General Fund would be
$288,192.
Mr. Borget asked Dan Follett, Finance Division Director, to provide a summary of the bonds.
Mr. Follett said the council was being asked to approve up to $6M in bonds, but it would
realistically be closer to $5.5M. These were bonds secured by sales tax revenue, and the source
of repayment would be tax increment from Duncan Aviation. There would be a competitive sell
of the bonds on October 3, 2017 and the most favorable terms would be presented to council
during their regularly scheduled council meeting. In the event the terms were not agreeable,
council could stop the sale of the bonds. The repayment of the principal would be over 15 years.
Chair Sewell opened public comment, there was no response.
Mr. Winterton asked if the EDA grant was from the state. David Walters, Redevelopment
Director, explained the grant was from the Economic Development Administration which was an
arm of the federal government.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

143
4

Resolution 2017-41 appropriating $11,529,568 in the Airport Fund, Airport
Improvement Project Division for funding infrastructure improvements to the
airport applying to the fiscal year ending June 30, 2018. (17-112) (0:45:08)

144
Motion:
145
146
147
148
149
150
151
152

This item had been explained with the previous item, as they were related. Mr. Borget offered to
answer any questions specific to the item, there were no questions.
Chair Sewell opened public comment, there was no response.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

153
154

An implied motion to approve Resolution 2017-41, as currently
constituted, has been made by council rule.

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

Recess Municipal Council
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155
156
Motion:

Council Member Gary Winterton made a motion to recess as the
Municipal Council and reconvene as the Redevelopment Agency. The
motion was seconded by Council Member David Harding.

Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

157

158

Redevelopment Agency of Provo
159
5

A resolution authorizing the execution and delivery of a Tax Increment Pledge
Agreement and a development agreement relating to the construction and financing
of certain airport infrastructure facilities; and related matters. (17-114) (0:48:06)

160
Motion:
161
162
163
164
165
166
167
168
169
170
171

An implied motion to approve the resolution, as currently constituted,
has been made by council rule.

Mr. Walter, Redevelopment Director, explained to Redevelopment Agency Board the intent of
this resolution was to approve a development agreement with Duncan Aviation which authorizes
Duncan to proceed with their $73M investment at Provo Airport. The tax increment pledge that
accompanies the resolution was designed to solidify the investment amount so that bond issuance
could proceed. However, Duncan Aviation, was waiting to get final approval for the legal
description and had not yet signed the agreement. Mr. Walters asked the board to continue the
item until the next meeting. He assured council that Duncan was committed to working in Provo.
Chair Stewart opened public comment, there was no response.
Motion:

Board Member Kim Santiago made a motion to continue the item to the
September 19, 2017 council meeting. Council Member Gary Winterton
seconded the motion.

Roll Call Vote:

The motion Passed 6:0 with Board Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Board Member Van
Buren excused.

172

173
174
175
176

Adjourn Redevelopment Agency Meeting

Motion:

Chair Stewart made a motion to recess as the Redevelopment Agency
and reconvene as the Municipal Council. The motion was seconded by
Board Member David Harding.

Roll Call Vote:

The motion Passed 6:0 with Board Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Board Member Van

177
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Buren excused.
178
179
180

Municipal Council
Action Agenda (continued)

181
6

Resolution 2017-42 approving an Environmental Assessment and a proposed Land
and Water Conservation Fund Property Conversion. (16-113) (0:51:16)

182
Motion:
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212

An implied motion to approve Resolution 2017-42, as currently
constituted, has been made by council rule.

Thomas McKenna, Parks Project Coordinator, explained he previously presented this item
during the August 8, 2017 meeting. He said since that meeting, he had received two comments
that had been integrated into the final environmental assessment. These comments were
suggestions to form a neighborhood committee to finalize the concept plan and identify future
access points to the north side of the river.
Chair Sewell opened public comment.
Brett Daily, Provo resident, told council he has lived in the Fort Utah Neighborhood for over 20
years and has enjoyed the unique nature in the area. He was concerned about the understory
being removed; he said there were burrowing owls in this area and was concerned there was no
protection for this wetland. Mr. Daily referenced the environmental assessment and said the
public comment period of 30 days had not been met.
Chair Sewell closed public comment.
Mr. McKenna said the public comment period started July 1, 2017 and ended August 8, 2017.
Chair Sewell asked for this correction to be made in the resolution.
Ms. Santiago asked who would be a point of contract for those who want to be a part of the
committee that would review the concept plan. Mr. McKenna said the best point of contact
would be council staff and they could refer citizens to the neighborhood chair. Mr. Knecht asked
that first consideration be given to those neighbors closest to the site.
Ms. Santiago asked Mr. Dailey to clarify what his concern was about the understory being
removed. Mr. Dailey said the understory was the habitat for many different types of wildlife,
such as the burrowing owls. Ms. Santiago asked Mr. McKenna if these issues would be taken
into consideration as part of the process, he confirmed it would.
Motion:

Council Member George Stewart made a motion amend Resolution
2017-42 to include the corrected public hearing dates. Council Member
Kim Santiago seconded the motion.
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213
Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

Motion:

Council Member George Stewart made a motion to approve Resolution
2017-42 as amended. Council Member Gary Winterton seconded the
motion.

Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

214

215

216
7

Resolution 2017-43 authorizing the mayor to approve an application for a Byrne
Justice Assistance Grant and to execute an interlocal cooperation agreement with
Utah County relating to the 2017 Byrne Justice Assistance Grant program. (17-109)
(1:01:43)

217
Motion:
218
219
220
221
222
223
224
225
226

Nadia Leung, Finance Accountant, explained that Provo City was awarded $21,943 from the
Byrne Justice Assistance Grant (JAG) for fiscal year 2018. The Provo Police Department had
determined the money would be used to supplement to purchase of tasers. Mr. Harding asked
why we needed an interlocal agreement if Provo was awarded the total amount of the grant. Ms.
Leung said the intent was to attest that we were not sharing the money with Utah County.
Chair Sewell opened public comment, there was no response.
Roll Call Vote:

227
228
229

An implied motion to approve Resolution 2017-43, as currently
constituted, has been made by council rule.

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

Chair Sewell noted that item 8 had been covered earlier in the meeting prior to public comment.
9

Ordinance 2017-36 amending Provo City Code to make city noticing requirements
consistent with State law. Citywide impact. (17-0014OA) (1:04:57)

230
Motion:
231
232
233
234
235
236

An implied motion to approve Ordinance 2017-36, as currently
constituted, has been made by council rule.

Brian Maxfield, Planning Supervisor, presented the ordinance. He said the intent was to make
our noticing requirements consistent with state requirements. The following amendments were
made:
 The first public hearing before the Planning Commission shall be noticed in accordance
with Utah Code §10-9a-205(2) and §10-9a-205(30).
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237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253



Subsection was modified to reference Utah Code §10-9a-801.

Chair Sewell asked Mr. Jones to explain the reasons for these clarifications. Mr. Jones said state
code distinguishes between public hearings and public meetings concerning land use ordinances.
State code specifically says the first consideration of a land use item is a public hearing and
therefore requires ten days public notice. The next meeting of the item, such as council’s
consideration of the Planning Commission’s recommendation, is only a public meeting, rather
than a public hearing, and only requires 24-hour notice. He said this section clarifies that we are
in compliance with state law, but our procedures give considerably more notice than required.
Mr. Knecht expressed appreciation for Mr. Jones and Chair Sewell for working on these changes
and felt they had done a good job.
Chair Sewell called for public comment, there was no response.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

254
10

Ordinance 2017-37 amending the zone map classification of approximately 58.6
acres of real property, generally located at 1500 South State Street, from Light
Manufacturing (M-1) to One-Family Residential (R1.10). Spring Creek
Neighborhood. (17-0007R) (1:12:42)

255
Motion:
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273

An implied motion to approve Ordinance 2017-37, as currently
constituted, has been made by council rule.

Austin Corry, Planner, told council this item was an extension of the neighborhood plan that was
presented several months earlier. This item had been continued from a previous meeting and
since the previous meeting, one of the people who had previously asked for exclusion from the
zone change, Russ Jacobsen, had changed his mind and wanted to be included in the rezone.
Chair Sewell opened public comment.
The applicant, Joy Petro of Layton, addressed the council. Her family owns 4.77 acres at the
south end of the area being rezoned. Initially, she wanted exclusion from the rezone because they
were selling the property to someone who planned to build storage units, which required M-1
zoning. However, since the previous meeting, they have decided they would like to be rezoned as
high-density, not R1.10 or M-1.
Mary Millar, Spring Creek Neighborhood Chair, addressed the council. She said the
neighborhood hoped for an LDR zone before MDR. Ms. Millar said the neighborhood was
surprised when the planning commission recommended R1.10. Despite recommended zoning,
she hoped the council would keep their decision in alignment with the Southeast Area Plan. Mr.
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Knecht explained to Ms. Millar that the purpose of the R1.10 zone was to ensure a second review
before anything was built. He assured her it was not anticipated that anything R1.10 would be
built in this area. Chair Sewell asked Ms. Millar to explain how the area plan described this area.
Ms. Millar said she recalled MDR with a batching singles overlay.
Riley and Debbie Sorensen addressed the council. The Sorensen’s are the owners of Bear River
Storage and have also recently acquired a smaller 0.16-acre parcel at 1616 South State Street.
Mr. Sorensen said they were willing to work with the new developers to achieve a high-density
housing mix in the area. Chair Sewell clarified that the master plan called for MDR, not HDR; he
asked Mr. Sorensen if this fit into their vision for this property. Mr. Sorensen said they thought
higher density made more sense but noted their property could be helpful in providing access to
whatever future development is built.
David Malone, Provo, represents the buyer and the developer of the Petro’s 4.77 acres in the
Spring Creek Neighborhood. He explained that when he initially planned to acquire the Petro’s
property, he wanted to keep it zoned as M1 to build a storage unit facility, but after
encouragement from the council, he discovered it would be feasible to build an MDR complex
with 24 (or more) units per acre. He asked the council to change the zoning of this property to
MDR, not R1.10. He felt this change was congruent with the master plan for this area.
Mr. Malone addressed the 0.16-acre parcel that was recently acquired by the Sorensen’s. He felt
it would not be possible to acquire this parcel at a fair cost but recognized the importance of this
parcel for the development of the Petro property. He felt this smaller parcel could dictate use of
the Petro’s property.
Chase Paulson, Alpine, was also a representative of the buyer of the Petro property. He read
from the 2016 Utah Planning Commission and Land Use Handbook and then asked council to
consider zoning the Petro’s property as MDR.
Chair Sewell invited the Sorensen’s to respond to Mr. Malone’s comments. Riley Sorensen said
they did not plan to use the 0.16-acre lot as leverage. He said they originally planned to build a
daycare facility, but found the existing structure would require too much remodeling. Debbie
Sorensen said that in the previous meeting, Mr. Malone said he had an option to purchase the
property, but she asserted they were already under contract at the time and always intended to
build a daycare facility.
Mr. Malone said he believed they have enough frontage, without the 0.16 acres, to provide safe
access to and from the future development. He said he had spoken with Craig Peay who owns a
neighboring property and could clean up Peay’s property and use it for access to their future
development.
Mr. Knecht asked Mr. Jones if it would be legal for the council to rezone these two properties as
MDR at the same time they rezone everything else as R1.10. Mr. Jones responded by addressing
Mr. Paulson’s earlier comments from the planning handbook. Mr. Jones said the handbook is a
summary and does not state the law. Mr. Jones cited Utah Code and further explained it is the
Planning Commission’s job to make recommendations as to land use, but the council could
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accept, reject, or modify as desired. He said the intent of R1.10 zone was to give the commission
and council future control of new projects. Mr. Jones said it would not be possible to rezone
these parcels during the meeting without legal description and exhibits of the entire area to be
included in the ordinance, which they were not prepared with.
Mr. Harding referenced the area master plan map and said he hoped the community understood
the intent was to develop this as MDR, and said the council and planning commission would be
flexible in working to achieve this goal, but until then, the placeholder zone would be R1.10. He
wanted to ensure future projects are beneficial for the entire area, he felt the R1.10 zone gave
council the tool to do this.
Mr. Winterton asked why the council wasn’t considering LDR if they knew the R1.10 zone
would not be used. Mr. Knecht said the planning commission discussed this, but then noted
someone could build an LDR project without coming back to the planning commission for future
approval. Mr. Knecht explained the R1.10 zone was a tool to ensure they had oversight of future
projects. He also noted it was the intent to include batching singles for millennials, but to achieve
this, the projects needed to come back through the planning process.
Mr. Jones stated that it wasn’t a question of what the council wants, rather than what they don’t
want, which was the existing M1 zone.
Ms. Santiago said the demographic the council was trying to accommodate had shown interest in
being able to purchase, then renting out a room to help pay for the unit. She appreciated Mr.
Harding’s explanation of why they should zone this as R1.10 instead of LDR. Ms. Santiago
invited Bill Peperone, Assistant Community Development Director, to elaborate. Mr. Peperone
said the LDR would limit projects to side-by-side units, such as, townhomes, whereas MDR
allowed stacked property. The concern with rezoning the property as LDR was that someone
might decide to develop townhomes, which doesn’t meet the need for the area. He said there had
been many inquiries from developers and staff has explained that council is looking for a specific
product type, not just more student housing. He said value of R1.10 zoning allows an extra layer
of scrutiny to ensure the right product is developed.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

354
11

Ordinance 2017-38 amending Provo City Code Section 14.20.160 to increase the size
of signs permitted in the Regional Shopping Center (SC3) zone. Citywide impact.
(17-0015OA) (1:55:18)

355
Motion:

An implied motion to approve Ordinance 2017-38, as currently
constituted, has been made by council rule.

356
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Aaron Ardmore, Community Development Planner, presented the ordinance. Mr. Ardmore said
new signage for Provo Towne Centre was part of the next phase of redeveloping the shopping
center. He explained there were two existing signs along University Avenue directing traffic to
the mall. The signs were approximately 20 feet tall. The developer had requested to replace these
signs as part of their rebranding effort, but they needed to increase the maximum allowance for
height and square footage. He said there would be two primary changes, adding language to
allow for advertising as part of the sign copy and increasing the sign size and height. Staff and
Planning Commission recommended approval.
Chair Sewell opened public comment, there was no response.
Mr. Harding said he recently got a tour of the area and realized there was previously a larger sign
in the middle of the two smaller way finding signs. The large sign was taken down as part of the
construction of the new hotel in the area. He said it made more sense why these two smaller
signs need to be made larger with the absence of a larger sign, but was hesitant about electronic
signs.
Chair Sewell invited the applicant’s representative, Scott Bowles of Brixton Capital, to address
the council. Mr. Bowles said the council needed to look at signs that relate to specific need and
serve a specific purpose. He said the signage was a priority for Brixton Capital and was a top
concern for the mall tenants.
Chair Sewell asked Mr. Jones to remind the council what the code previously allowed
concerning electronic signage. Mr. Jones said that electronic signs were allowed along this
section of University Avenue. He said the requirements for brightness and an eight second static
hold were outlined in the ordinance and would apply to new the signage.
Chair Sewell expressed appreciation for Brixton Capital’s efforts to revitalize the mall. Ms.
Santiago added that she thought the signs would help to bring in mall patrons, which was a
benefit to all citizens, especially tax payers. She appreciated the efforts being made to increase
mall patronage.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion Passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Winterton in favor. Council Member Van
Buren excused.

391
12

Ordinance 2017-39 amending Provo City Code to eliminate the façade step-back for
buildings in the General Downtown (DT1) zone. Downtown Neighborhood. (170011OA) (2:06:45)

392
Motion:

An implied motion to approve Ordinance 2017-39, as currently
constituted, has been made by council rule.

393
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Dustin Wright, Community Development Planner, presented. He said the applicant’s project was
between 100 and 200 East Center Street. The request was to eliminate the step back requirements
for the fourth through sixth floors. Mr. Wright said this change would allow the applicant to
provide more leasable space. Mr. Wright said this project was not within the Historic Downtown
Provo area, it ends one block to the west of the project site.
Chair Sewell invited the applicant, McKay Christensen, to speak. Mr. Christensen showed
several maps that demonstrated the location, size, and scale of the project. He said another
concern might be architecture. He explained that his project would be across from the Utah
County Offices which did not share the same architecture or style as many of the buildings along
historical center street. Mr. Christensen added there was no historical architecture to be
persevered, as the building being replaced was a dilapidated automotive repair shop, turned
office space. Mr. Christensen showed council a project plan and explained the impact of not
having the step back revised; the result was a loss of usable space and smaller units. He said it he
would be willing to compromise for a five-foot step back, but that would still have negative
impact on his building plan.
Chair Sewell opened public comment, there was no response.
Mr. Stewart said he is often asked why the city would allow buildings without a setback. He had
committed to carefully evaluate setback in future requests. Mr. Knecht and Mr. Harding clarified
there was a difference between setback and step back. Mr. Christensen said there was a 10-foot
setback, in addition to trees, large sidewalks, and parking. Mr. Wright said the setback would
mimic other buildings in the area and said the applicant had not requested any change to the
existing code concerning setback.
Ms. Santiago said she appreciated that Mr. Christensen’s project had obscured parking that was
not visible from Center Street and also liked the retail mix on the bottom level. She said it was
architecturally interesting and would fit in well in the area. However, she did have concerns
about approving this amendment, then having a different, less appealing, project built. Mr.
Stewart added that he was concerned about setting a precedence by making an exception for Mr.
Christensen.
Mr. Stewart asked Mr. Peperone if he would be comfortable changing the step back across the
street from Mr. Christensen’s project. Mr. Peperone said he was comfortable with his change for
this block, but not necessarily elsewhere in Historic Downtown Provo. Mr. Peperone added that
he would hate to see usable space taken from Mr. Christensen’s units by refusing to change the
step back.
Mr. Harding wanted to consider what needed to be done to achieve council’s broader goals for
the city’s future, not just what needed to be done so this single project could proceed. He wanted
to protect the look and feel of Center Street and felt it was a unique and special place. He said in
the past they have carefully considered how the step back would impact the look and feel of
Center Street and he felt this type of in-depth conversation was missing. Mr. Harding had not
heard a good explanation as to why step backs are or aren’t helpful. He wanted to be convinced
this was the best decision. He felt council’s obligation was to make good policy decisions, then
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let others figure out how to make it work. Mr. Stewart said he agreed with Mr. Harding’s
comments and thought it was their job to set the standards and let the developers meet those
standards. Mr. Harding added that he was in favor of the project and hoped they could make it
work.
Mr. Christensen was invited to respond. He said they have considered other ways to make the
project work without the step back but failed to find a way to make the project it feasible without
losing efficiency and too much building space. Mr. Christensen acknowledged there was a
balance between trying to keep Center Street historical, yet vibrant.
Mr. Knecht asked to see the proposed amendment and pointed out there were boundaries to the
west and east and said this was a creative way to move the line and make the project work. He
preferred the building design that did not have a step back.
Mr. Winterton asked what size the balconies were. Mr. Christensen said they were 5-feet wide
and added that city code required 50 percent of the units to have balconies and his project had
100 percent of the units with balconies.
Mr. Stewart asked about the possibility of asking for a development agreement. Mr. Christensen
said he would be willing to do this. Mr. Jones said it is not common practice to ask for
development agreements for text amendments. Mr. Stewart asked how they ensure they get the
project they are being shown. Mr. Jones said he would recommend putting those standards in the
zone, and therefore the zone would guarantee council’s expectation for development.
Chair Sewell noted the original request was 100 to 200 East, but after the application went
through the Planning Commission, the area broadened. He asked Mr. Peperone which version of
the application he preferred. Mr. Peperone said he preferred to keep it narrow, like Mr.
Christensen suggested.
Brody Horton, Provo, addressed the council. Mr. Horton owned a business in downtown Provo.
He said he thought the step back on the building located at 63 East Center was odd looking. He
did not think it helped to make anything more historic or added to the value of the nearby
historical buildings. Mr. Horton had been renovating his business space and had recently
uncovered windows that look out onto Provo’s Center Street. The exposed windows prompted
inquiries from individuals who want to take residency in these units because they look over
Center Street. He said if there were a 20-foot setback, they wouldn’t have the same view of
Center Street, it would be a view of the patio. He felt there was value in not having a step back.
Chair Sewell said he liked the look of the project and thought it served the market. He felt the
request was reasonable. He noted there was some confusion about the Planning Commission’s
recommendation, versus the applicant’s request. Mr. Wright explained that the planning
commission version included a one-foot step back, instead of no step back, as requested by the
applicant. Ms. Santiago asked if a one-foot step back worked with Mr. Christensen’s plans, he
said that was what he planned on.
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Mr. Knecht asked if this project plan had gone before design review and Mr. Wright said the
project plan was in the process of being reviewed by staff. Mr. Knecht asked what the chances
were that it come out of design review looking the same way. Mr. Wright said many of the
design elements are already required in the Downtown Zone and council’s comments could be
relayed.
Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion passed 4:2 with Council Members Knecht, Santiago,
Sewell, and Winterton in favor. Council Members Harding and Stewart
opposed. Council Member Van Buren excused.
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An ordinance amending Provo City Code to reduce the average apartment square
footage from 800 feet to 600 feet in the General Downtown (DT1) and Downtown
Core (DT2) zones. Downtown Neighborhood. (17-0013OA) (3:13:48)

Dusting Wright, Community Development Planner, explained that this request was related to the
previous item and the applicant was McKay Christensen. The request would decrease the
required average apartment size for buildings with ground floor commercial fronting Center
Street. The average unit size would be changed from 800 to 600 square feet with a minimum unit
size of 500 square feet. The Planning Commission recommended applying this change to DT1
and DT2, even though the applicant’s request was only for DT1. Mr. Wright said staff was
supportive of the Planning Commission’s recommendation.
Mr. Knecht said the applicant’s original request would focus this on Center Street if they had
ground floor retail, which he appreciated. He noted that the project before council had few two
bedroom units, most were one bedroom units, which works for this project, but he didn’t want to
see the housing mix elsewhere becoming limited to small, one bedroom units. Mr. Knecht
preferred the applicant’s request over Planning Commission’s version because it was restricted to
a smaller area of Provo.
Chair Sewell invited Mr. Christensen to comment. Mr. Christensen said the renter pool in Provo
and Orem was young, single, working professionals. He said finding market rate housing in the
downtown core was difficult for this demographic. He explained that millennials prefer renting
to ownership because of amenities, community, flexibility, and convenience – he felt his project
provided these. He said millennials were willing to have less square footage, if it met their
budgetary needs and allowed them to do the things millennials like doing, such as travel. Mr.
Christensen reviewed several of his floor plans and explained the smallest unit was 500 square
feet and the largest was 899 square feet.
Mr. Knecht asked what the parking ratio was. Mr. Christensen said the project met the city
standard, but was not certain of the specifics. He guessed they had 150 stalls for 130 units. Mr.
Knecht said he anticipated there would be some young married people with more than one
vehicle and wondered if this was a concern. Mr. Christensen said they are looking at alternatives
to offset vehicle traffic. Each unit had a bike rack and there were additional parking stalls for
scooters and motorcycles. Mr. Wright confirmed the applicant had met the existing requirements
Page 15 of 17
Provo City Council Meeting Minutes – August 29, 2017 - Draft

525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
544
545
546
547
548
549
550
551
552
553
554
555
556
557
558

for parking. Mr. Stewart did not feel the parking was adequate, he said most people have two
cars.
Chair Sewell opened public comment.
Jeremiah Maughan, Mapleton, told the council he agreed with Mr. Christensen’s data and said
there was a demographic that would be interested in this product. Mr. Maughan referenced the
Riverview Apartments he built in Provo and said he had 16 one bedroom units, and 7 of those
occupants rent a second parking stall. He added that in his experience, the one bedroom units
were leased before the two bedroom units. Mr. Maughan felt when the average size is dictated by
the city, it makes it difficult for a developer to meet the market demand for one bedroom units.
The council compared the two proposals, the applicant’s and Planning Commission’s version.
The applicant’s version was focused on Center Street and units with ground floor commercial.
The planning commission’s version extended the amendment to both DT1 and DT2 zones.
Mr. Stewart had concerns about reducing the average unit size. He felt this would lead to fewer
two bedroom units, which would reduce long term stability because families prefer two bedroom
units. Mr. Knecht told Mr. Stewart that was why he preferred the more restrictive option, not
Planning Commission’s recommendation.
Mr. Harding and Mr. Sewell were comfortable with either version, but like the idea of
incentivizing developers to build ground floor commercial in exchange for a reduced average
unit size.
Chair Sewell invited Mr. Parker to comment. Mr. Parker said the administration defers to the
Planning Commission on land use items, as they are the body authorized by statute to make these
recommendations to council. He stated he was comfortable with either version but said there was
some advantage to applying this more restrictively and seeing how it works out.
Mr. Stewart reiterated his concern about parking ratios. Mr. Knecht replied that if the project
attracts people who want to live alone, not married couples, then he felt the parking could be
sufficient.
Motion:

559
560
561
562
563
564
565
566

Council Member Gary Winterton made a motion to substitute the
applicant’s proposed amendment. Council Member Kim Santiago
seconded the motion.

Mr. Jones asked council staff to display the version of the ordinance that Mr. Winterton moved
to approve, he had revised the proposed ordinance to reflect the applicant’s version. It was
clarified that this would be applied to all of Center Street in the DT1 zone with the caveat that it
only applies if there is commercial use on the ground floor.
Chair Sewell called for a vote on the motion to use the applicant’s version of the amendment.
Roll Call Vote:

The motion passed 5:1 with Council Members Harding, Knecht,
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Santiago, Sewell, and Winterton in favor. Council Member Stewart
opposed. Council Member Van Buren excused.
567
568
569

Chair Sewell called for a vote on the implied motion.
Roll Call Vote:

The motion passed 5:1 with Council Members Harding, Knecht,
Santiago, Sewell, and Winterton in favor. Council Member Stewart
opposed. Council Member Van Buren excused.

570

Adjournment
571
572

Chair Sewell declared the meeting adjourned at 9:26 p.m.
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Please Note – These minutes have been prepared with a time-stamp linking the agenda items
to the video discussion. Electronic version of minutes will allow citizens to view discussion
held during council meeting.

PROVO MUNICIPAL COUNCIL
Redevelopment Agency of Provo
Regular Meeting Minutes
5:40 PM, Tuesday, September 19, 2017
Room 200, Municipal Council Chambers
351 West Center, Provo, Utah

6
7
8
9

Opening Ceremony
Roll Call
THE FOLLOWING MEMBERS OF THE COUNCIL AND ADMINISTRATION WERE PRESENT:
Council Member David Sewell
Council Member David Harding
Council Member David Knecht
Council Member George Stewart
Council Member Kim Santiago
Council Member Vernon K. Van Buren
CAO Wayne Parker
Council Attorney Brian Jones
Council Executive Director Clifford Strachan

10
11
12

Excused:

Council Member Gary Winterton
Mayor John R. Curtis

Conducting:

Council Chair David Sewell

Prayer and Pledge of Allegiance – Brian Taylor, Sunset Neighborhood Chair
Presentations, Proclamations, and Awards

13
1
14
15
16
17
18
19
20

Gene Nelson, Provo City Library Director, presented the Employee of the Month Award for
September 2017 to Jen Nelson, Librarian. In her current position as Children’s Librarian, Ms.
Nelson was in charge of all programming including children’s story time and special events.
When not working, Ms. Nelson enjoyed spending time with her four children, working on a
Master’s Degree, hiking, or reading a good book.
2

21
22
23

A presentation of the Employee of the Month for September 2017 (0:10:07)

A presentation of the Justice Court Annual Report (0:14:17)

Judge Romney presented the annual report for the Provo City Justice Court. The Justice Court
personnel provided excellent customer service to our court customers as evidenced by an annual
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50
51
52
53

customer service survey. Even though court customers were not generally happy about having to
go to court, the total average satisfaction rating from more than 200 court customers, was 3.44 on
a scale from one to four.
Judge Romney reviewed the following statewide statistics for fiscal year 2017 showing that
justice courts handle more cases than their general jurisdiction district courts:
 Justice Courts
428,836 case filings
 District Courts
253,691 case filings
 Juvenile Courts
28,274 case filings
Of those case filings, the following numbers were criminal cases:
 Justice Courts
68,273 criminal cases
 District Courts
42,111 criminal cases
Provo City Justice Court Statistics:
 Criminal Cases
2,173
 Small Claims
2,179
 Traffic Cases
7,682
The Utah court system was composed of the following:
 Utah Supreme Court – 5 justices
 Utah Court of Appeals – 7 judges
 State District Court – 83 judges
 Juvenile Court – 33 judges
 Justice Court – 98 judges.
Judge Romney reported the President of the National Center for State Courts recently stated that
Utah’s judicial system was the best organized, most efficient, and best managed among all the
states and was used as a model internationally.

Public Comment (0:27:00)
54
55
56
57
58
59

Fifteen minutes have been set aside for any person to express ideas, concerns, comments, or
issues that are not on the agenda.
There was no response to the request for public comment.

Action Agenda
60
3

Resolution 2017-45 consenting to the appointment of individuals to various boards
and commissions. (0:28:06)

61
Motion:
62
63
64

An implied motion to approve Resolution 2017-45, as currently constituted,
has been made by council rule.

Wayne Parker, Provo City Chief Administrative Officer, presented. He noted the following
individuals had been presented to the council and recommended for the council’s approval to
serve on boards in the city:
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67
68
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70
71
72
73





Natalie Gibbs – Parks and Recreation Board
Stuart Wheeler – Arts Council
Scott Glenn – Arts Council

There was no response to the request for public comment.
Chair Sewell called for a vote on the implied motion to approve the resolution.
Roll Call Vote:

74
75
76

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

Chair Sewell amended the agenda to discuss Items No. 6, 10, and 12 before Item No. 3.
6

Resolution 2017-46 approving the transfer of the Hunter Power Plant assets from
Provo City to the Utah Municipal Power Agency and approving the Assignment and
Assumption Agreement. (0:31:23)

77
Motion:
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92

An implied motion to approve Resolution 2017-46, as currently constituted,
has been made by council rule.

Travis Ball, Provo City Energy Director, presented. Provo City purchased 6.25 percent interest
in the Hunter Power Plant in 1980. When the Utah Municipal Power Agency (UMPA) was
formed in 1985, Provo City signed a power sale agreement to purchase all power required for
Provo from UMPA. The agreement included power generated from the Hunter Plant and the
downtown plant. All members of UMPA have mutually paid for and benefitted from the Hunter
agreement.
Future costs for environmental upgrades and decommissioning will be paid by the UMPA
member cities through the power sales agreement. This required the transfer of Hunter Power
Plant assets to UMPA in order to meet the terms of the power sales agreement.
There was no response to the request for public comment.
Chair Sewell called for a vote on the implied motion to approve the resolution.
Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

93
10

Ordinance 2017-43 amending the Aspen Loop Road dedication to more accurately
match the final plat. Provost Neighborhood. (0:33:43)

94
Motion:

An implied motion to adopt Ordinance 2017-43, as currently constituted, has
been made by council rule.
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Bill Peperone, Community Development Deputy Director, presented. The proposed ordinance
would vacate a section of the Aspen Loop Road in order to facilitate realignment for a planned
development at that location.
There was no response to the request for public comment.
Chair Sewell called for a vote on the implied motion to adopt the ordinance.
Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

103
12

Ordinance 2017-44 amending Provo City Code to adopt Public Works Standards by
reference, as required by State Code. Citywide impact. (0:36:25)

104
Motion:
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131

An implied motion to adopt Ordinance 2017-44, as currently constituted, has
been made by council rule.

Josh Yost, Provo City Planner, presented. During the last Utah State legislative session,
amendments were made to Utah Code requiring cities to adopt certain public works standards for
public utilities and infrastructure related to site development. Provo City Public Works
requested Title 15 of the Provo City Code be amended to add Section 15.03.020(3) which would
adopt those public works standards required by Utah Code.
Mr. Yost stated the planning commission approved adoption of the ordinance with the
understanding that Public Works would return and present additional standards that had not been
included in this amendment. The additional standards were related to bicycle and pedestrian
facility design and alternate right-of-way street designs. Public Works agreed to present these to
the planning commission later in the year. Those additional standards would be presented to the
council later.
Chair Sewell invited public comment. There was no response to the request.
Brian Jones, Council Attorney, reviewed two changes made to the ordinance since the item was
published on Thursday. The implied motion would apply to the version shown on the screen,
which included the following amendments.
 Section (3)(a)(i) and (ii) were previously listed as one item. Since the manual of APWA
Standards and Specifications were two different volumes, they were listed separately.
 Section (3)(a) removed a phrase that would have automatically updated the city adoption
of the national standards if they were updated by the national body. Council determined
they would formally adopt any changes as they were updated nationally.
With no council discussion, Chair Sewell called for a vote on the implied motion to adopt the
ordinance.
Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

132
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An ordinance enacting a new Provo City Code provision regarding rental contracts.
(0:41:18)

Chair Sewell introduced this item and stated a vote would not be taken that night. This would be
the first of two public comment opportunities to speak on this item. He also noted that an open
house would be held the next night (Wednesday, September 20), for citizens to meet with experts
and discuss different aspects of the proposal.
Marcus Draper, Assistant City Attorney, presented. The zoning committee had been looking into
issues related to over occupancy. Some of these issues included outside investment leading to
inflated values of home prices, parking problems, and people unaware of occupancy restrictions
(three single, unrelated individuals or one family). In order to increase the education of
landlords and tenants, and to increase enforcement of occupancy violations, the proposed
ordinance would require tenants to enter into a written contract that would specify occupancy
restrictions.
A rental dwelling license was required in order to rent dwelling units to others. As part of the
application process, Community Development would issue an approval letter stating what the
legal occupancy and uses would be for that property. That letter would be included in the
contract between a tenant and landlord. The goal of the proposed ordinance was to enforce
compliance of the law, not to press criminal charges.
In response to a question from Mr. Knecht, Mr. Draper replied that if a person sublets their
apartment to someone else, they should notify the landlord. The landlord would require a
separate contract with the person subletting the apartment. He emphasized that the landlord
should have ultimate control of the property and who was living there.
Mr. Draper said the city could request a copy of a rental contract, listing the names of people
renting, if the city had reasonable cause to suspect over occupancy.
In response to questions from Chair Sewell, Mr. Draper said, in many cases, the landlord will say
they were not aware of how many people were actually living in the rental dwelling. By
requiring a written contract, both the landlord and/or tenant could be held responsible for over
occupancy. If the investigation concluded the tenant had sublet the apartment without notifying
the owner, the tenant may be responsible.
Under the current penalty system, after receiving a violation notice for over occupancy the tenant
would be given a certain period of time to come into compliance. If they refused to move out,
criminal charges could be filed. The penalty would be a Class C misdemeanor with a fine of up
to $250. The violation of a rental dwelling agreement was a Class B misdemeanor.
Ms. Santiago noted that, by the very nature of receiving money from a sub lessee, a contract
exists. Mr. Draper agreed, stating that if there was an offer, and acceptance of that offer, it was
called consideration. A contract existed, even in the absence of a written contract.
In response to a question from Mr. Harding, Mr. Draper stated that compliance with the proposed
ordinance would need to occur within one year, even in the event of an oral contract. Mr. Jones
stated there had been extensive discussion about enforcement timing, however, that language had
not been inserted into the ordinance yet.
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A landlord with a new application for, or renewal of, a rental dwelling business license would
have to show compliance with the requirement of a written contract with each tenant. If a
contract already existed, the landlord would be required to provide a copy of the rental dwelling
license application approval letter and a copy of the Tenant’s Rights and Responsibilities
document provided by Provo City when the rental dwelling license was up for renewal.
In response to a question from Ms. Santiago, Mr. Draper explained that Utah Code 10-3-84
provided Provo City with the ability to enact any law for the general welfare of its citizens. He
felt the proposed ordinance met that intent.
In response to a request from Chair Sewell, Mr. Jones contacted the Utah Property Rights
Ombudsman to obtain an opinion on the proposed ordinance. A formal opinion was not
provided; however, the ombudsman stated he had no concerns with the majority of the ordinance
and had no problems with what the city was trying to accomplish.
Chair Sewell invited public comment. (1:17:53)
Tracy Hall, owner of an owner occupied residence in South Provo, stated that Provo City was not
a party in the contract. He questioned whether Provo should insert themselves into the contract
process, even if it was best practice to have a written contract. He asked if it was appropriate for
Provo City to use criminal law to address an education issue.
Isaac Paxton, Provo, stated this ordinance was criminalizing a rental agreement. It would
discourage a citizen from obtaining a rental dwelling license agreement. He recommended
setting a civil fine for the tenant and/or landlord.
Mr. Jones clarified that it was already a crime to rent without a license. The proposed ordinance
did not change that.
Brian Taylor, Sunset Neighborhood Chair, stated that Mr. Draper did not prove that a signed
contract would make occupancy enforcement more efficient. Some of his neighbors that had
called code enforcement had been met with hostility. The change must be enforceable. He
questioned the amount of money it would take to enforce additional code violations.
Hannah Petersen, Provost Neighborhood Vice Chair, supported the proposed ordinance. She
stated that education was just one step in the over occupancy enforcement process and was
grateful to see the enforcement move forward. There was a significant monetary incentive for
landlords that do not obtain rental dwelling licenses and did not respond to zoning officers. She
was heavily involved in zoning enforcement and recognized that people felt hurt, attacked or
unwanted when zoning laws were enforced. She said the city wanted balanced neighborhoods.
If this ordinance was not passed, what were they saying to the neighborhoods?
Tiffani Lehmitz, Provost Neighborhood, supported the ordinance. She had been on both sides of
the ordinance because, in the past, she and her husband lived in a home in Sandy that was
probably over occupied. She liked educating the tenants about the zoning laws. It provided
transparency so the city could enforce the zoning laws already in place.
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Neil Wagstaff, landlord since 1964, had contracts with his tenants that spelled out how many
could live in the home. However, he had no legal right to go into the property without their
permission so he could not enforce the over occupancy law. He was in favor of educating the
tenants but did not want the landlord to be responsible if he was unaware of over occupancy. He
stated it was difficult, and expensive, to evict a tenant.
Mr. Jones reported that Provo City Code 6.26.150(6) stated the landlord was only criminally
guilty if they intentionally, knowingly, or recklessly violate this section. If a landlord was not
able to determine who was living in the home, the landlord was not in violation of the ordinance.
That was why the ordinance was drafted to be enforceable against both the landlord and/or the
tenant, depending on who was at fault.
Scott Taysom, Provo, was grateful for soft enforcement, but felt it needed to be in writing or it
was not part of the ordinance. He felt the ordinance was based on hearsay and not actual data.
As for singles moving into neighborhoods bringing down school attendance, public data from
2008 to 2017 showed some student declines at Spring Creek Elementary were not abnormal and
was not caused by singles moving into the area. There was not enough housing for young
professionals. Further cracking down on this would make it harder to provide sufficient housing.
Bryce Bunting, Provost Neighborhood, stated he was an elected member of the Provost School
Community Council. He was in support of the ordinance because, as a homeowner in the
neighborhood, he had a reasonable expectation that existing ordinances would be adhered to. He
reported statistics as they related to the Provost Elementary (acknowledging that causality was
difficult to prove) showed the persistence rate (the number of students enrolled as kindergartners
that would finish as sixth graders) decreased from 70 percent in 2005 to 40 percent in 2017. The
mobility rate (percentage of students that moved during the school year) was 22 percent in 2016.
The city and taxpayers have spent $14 million on a new building that may not be filled in in ten
years.
Julianne Gray, resident of west Provo, reported that ten years ago she was a graduate student
living in Deer Haven with two roommates. They had to leave a room empty in order to comply
with the ordinance. She recommended enforcing the laws that were already on the books instead
of creating new bureaucracy. The ordinance was not applicable to all citizens. Her neighbor had
eight people living in a two-bedroom apartment and had six cars and yet they were in
compliance. The ordinance discriminated against people because of their marital status.
Tatiana Quinn, Provo, has tried to discover how and why Provo ordinances limited the number
of unrelated adults to three people. She asked the council to give equal representation to the
different viewpoints surrounding occupancy limit policies. The proposed ordinance would affect
those unaware of the occupancy limits by kicking them out. Was the council okay with
discriminating against singles? The reasons behind the limit of three seemed to be that people
would rather have families over singles as their neighbors. She asked the council to consider
other ways to address the problems.
Eric Petersen, Lehi, owned a rental property in Provo. He stated that hyperinflation was not a
valid reason for this ordinance. He felt that having three people in a home was creating less
supply. Having an occupancy enforcement system based on square footage would increase the
supply of housing. Looking at Zillow home prices, the increased cost of housing in Provo was
consistent with the rest of the valley.
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Rebecca Hardie, Provost South Vice Chair, said this topic was not a simple one. She had been
the vice chair for more than a year and had never been approached about this topic nor asked to
give her perspective. Young professionals were being blamed for problems without fully
considering the real issues. Could school attendance be down due to the charter school located
in the area? There were a lot of variables to consider and felt there was a lot of discrimination.
Elizabeth Riggs, Provo, stated she was a homeowner so this ordinance would not apply to her.
She felt they were losing focus of the objective of the ordinance. She felt the city should gather
the evidence before wasting city resources on trying to enforce the ordinance. We need to
establish causation before passing the new ordinance.
Wesley Marriott, Provo, stated they all knew there was a problem. However, the proposed
ordinance was just red tape. If this was the best they could come up with then there was a
problem because it would not fix the problem. The landlords already knew the law so this was
not hitting at the root of the problem.
Dr. Joseph Ingoglia, Provo, stated this law did not hurt him but targeted the young demographic
– young singles. There had to be a better way to address the problems. If parking was a
problem, it could be controlled by handing out parking passes to everyone.
Melanie McCoard, Provo, agreed that this was not going to solve the problem by itself; however,
it was one of the tools in the toolbox. We needed to enforce all zoning ordinances. She noted
that all development within a PD zone had a continuing obligation to use the units for the
purpose they were built. The development agreements for the Deer Haven and Steve Stewart
developments (both in a PD zone) stated that no changes could be made that would change the
character or use of the development, which were built as affordable housing for families. The
owners should be liable for civil litigation.
John Amario, Provo, had been involved on all sides of this issue, as an enforcer, landlord, and
neighbor to rental dwellings. All the proposed ordinance did was to require a written contract.
The city was trying to protect the rights of all the citizens. Without this ordinance, the landlord
could not evict tenants if they broke the law. It seemed like the renter would want to have the
protection of the city by having a written contract.
Ashley Rayback, Provost South Neighborhood Vice Chair, had been affected by rentals in her
neighborhood and said it made for an unstable environment at Spring Creek Elementary. She
liked that the ordinance put the burden of enforcement on both the tenants and landlords.
Vickie Knecht, Provost South Neighborhood Chair, stated that Deer Haven had been built for
families and would have provided students for Spring Creek Elementary. When the developer
received permission to add to the units, he went to BYU to have them approved for student
housing. The neighborhood did not have anything against singles as long as they obeyed the
law. She stated a home on Slate Canyon Drive was owned by a management company back east
and rented the home to six singles for $1,800 per month. The home would normally rent for
$1,100 to $1,200 per month.
Rick West, Provo, spoke in favor of the ordinance. He owned a home and rented his basement to
two single people in order to comply with the law. He was against overcrowding and said the
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current zoning ordinance was to prevent homes from being purchased by investors and turning
them into rentals. We needed to work together and this was the first step to enforcing zoning
laws. This was about overcrowding and zoning enforcement, not about marital status.
Travis Hansen, Provo, was opposed to the ordinance. They were talking about an ordinance for
a zoning law that had already been passed. There was confusion about the purpose of the
ordinance and some felt it was discriminatory. The city needed to provide an answer on why
three unrelated singles was the magic number. They should determine how to solve the problem
and not target one specific group of people.
Kristi Torp, Provost Neighborhood, stated this ordinance was not creating a new law; it was an
amended to help enforce an existing law. She was a landlord for five years and followed the
ordinance. She was not able to charge as much as other landlords that did not comply with the
occupancy limits. It was frustrating to be punished financially when you obeyed the law and
others did not. This ordinance would help prevent financial loss for her neighbors.
Paul Evans, Pleasant View Neighborhood Chair, stated that zoning ordinances helped ensure that
home ownership dreams were realized. Many times a third party was needed to enforce the
zoning ordinances. He said we should give the city the tools to enforce the current laws until the
zoning laws were changed.
Mary Millar, Spring Creek Neighborhood Chair, was in favor of the ordinance. It was the
citizens’ responsibility to look at the guiding documents (General Plan and Vision 2030) for
information about where we live. Both documents were available to everyone. When we
become part of a community, there are rights we may need to give up and look at the bigger
picture.
Becky Bogdan, Provo, stated this ordinance affected the entire city, not just southeast Provo.
There were issues on the west side as well. When she was attending college, she lived in
apartments and signed contracts that included occupancy limits (in Orem and West Valley). This
request was not unusual and was needed in order to enforce the laws we already have.
Kathryn Allen, Franklin Neighborhood Chair, stated the action that night was simply to enact an
ordinance regarding rental contracts. It seemed like a very common sense approach and helped
residents to educate themselves. It only required a landlord to have a written contract with a
tenant or subleasing tenant. It educated landlords and tenants regarding the legal requirements
for occupancy. This was a problem city wide and she supported the proposed ordinance.
Sarah Asay, Carterville Neighborhood Chair, was opposed to the ordinance. She felt it
criminalized the landlords, especially with deadbeat tenants. Did the city intend to assist with
the eviction process because it could take up to six months? She said this was discriminatory to
singles and lower income people. The city could not make it illegal for people not to be able to
afford a certain type of housing. She asked why we don’t require renters to obtain a renters
permit.
Adam Arnett, Provo, believed in following the law. If you disagree with the law, change it,
don’t break it. He felt this demonstrated a pattern of discrimination against single people. He
felt Mr. Knecht’s statement concerning the results of the town hall meeting misrepresented what
was said. He emphasized that singles were not nameless individuals.
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Howard Stone, Provo, stated that over the years the occupancy regulations went from four
unrelated people, down to three, and then two. The state said we could not limit the occupancy
to two individuals so it went back to three. He felt we were losing some of our freedoms, no
matter which way this went. Things were getting out of hand but he did know what the answer
should be.
Jeremiah Maughan, Mapleton, managed 236 properties in Provo with 600 leases. Property
managers did not want tenants having property owners’ contact information. Could the
ordinance could be amended to allow an agreement between a property manager and tenant? He
would be happy to disclose the occupancy information but requiring a letter for each tenant
would be cumbersome.
Beth Alligood, Provo, felt this would protect the property owners, lessee’s, and sub lessees. The
ordinance states that every adult tenant shall sign the contract. Did this include both partners in a
marriage? She felt discrimination could go both ways, even though people might not want to
recognize it. Families and singles all have a right to live in a neighborhood, we need to build
something together rather than just complain about being discriminated against.
Daniel Jensen, Provo, stated he was a zoning officer in Provo a few years ago. When they tried
to enforce zoning laws in one area, it created problems in other areas. Instead of addressing the
issues, the city created new laws. Zoning officers would go out early in the morning, look at
license plates, and talk to neighbors in order to try to enforce the law. The city should just have
better policy to begin with, such as different zoning ordinances in different parts of the city.
Laura Smith, Provost Neighborhood, stated she had never been in a more unwelcoming place in
her whole life. As a single professional, she was more educated than most of her neighbors and
lived alone in her home. Up the street, there were people with smaller homes than hers with five
or six children plus grandchildren living in the home. That was a higher density than the home
was intended to have. Her driveway was usually blocked by them. The people that created the
most noise had families. It was not always the single people or renters that caused problems.
Abe Niederhauser, Provo, stated that this was about unrelated singles and overcrowding. The
law had nothing to do with overcrowding if it was a family. The city did not want singles living
among the families, as evidenced by occupancy laws. He said criminal charges for an
educational bill was not a good idea. If the city did not intend to send people to jail, then do not
put it into the law.
Martha Winsor, Franklin Neighborhood Vice-Chair, applauded the council for what they were
trying to do. The rental contract gave rights to both the landlord and the tenant because it was
important to protect both. The management companies would fall in line because they wanted to
abide by the law.
Ms. Santiago read a statement supporting the ordinance (attached to permanent minutes) from
Ray Christensen, who was unable to attend.
Chair Sewell closed public comment and invited council discussion. (2:46:10)
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Mr. Knecht gave an historical review of the occupancy issues in Provo City. In early 2000 a
large number of complexes were built in Provo designed and built for families. Because Provo’s
definition of family was three singles, they soon became student housing. The definition of a
family was changed to two unrelated singles with fourteen of the fifteen neighborhoods in favor
of the change. This issue was taken up by the state legislature and they determined that the
family definition would be three unrelated singles for college towns and four in non-college
towns. The state recognized that college towns had huge financial incentives to turn properties
into investments. The owner occupancy rate in Provo was 40 percent compared to 60 percent in
other cities. There were many factors involved in this decision and they should not focus on one
thing.
When Deer Haven was changed to student housing, the prices increased for those units. Later,
when BYU changed the boundaries for student housing, the unit prices dropped. Now they were
told they could rent to young, single professionals. Mr. Knecht felt that parking was an issue
they needed to address.
Mr. Harding asked the council to discuss some possible changes:
 Look at allowing a property management agent to handle the rental contract and over
occupancy issues.
 Do we need really need a rental dwelling business license approval letter for over
occupancy or can the information simply be disclosed.
 Was there another way to reach the goals, such as using the rental dwelling license
agreement rather than requiring an actual contract?
He appreciated everyone getting involved. He encouraged everyone to listen openly and not take
offense. He felt the town hall meeting held during the previous week was productive and wanted
to hold an additional town hall meeting in the council chambers sometime next week.
Mr. Stewart said it sounded like people were asking why there were being forced to obey the
law. People should obey the law whether they liked it or not. If they did not like the law, they
could change it.
Mr. Parker said the council, more than a year ago, established priorities and goals. Their number
one goal was to improve compliance with zoning ordinances. The council and administration
formed a committee to create a strategic plan for zoning enforcement. Many of the
recommendations could be enforced by the administration; however, some recommendations
needed enforcement legislation. As mentioned earlier, a toolbox held several tools and this
legislation was one of those tools. We want to maintain our quality of life in this community.
Ms. Santiago stated that real life stories were as important as statistics when considering a
person’s quality of life. She had lived in areas with over occupancy issues and experienced what
over occupancy did in in those areas. The problem occurred in the tree streets. When zoning
laws were created that allowed up to four unrelated singles to live in an owner occupied home, it
transformed the area. It became an area where singles lived next to, and with, families. It was a
constant challenge, however, to keep that balance. The council will be looking at implementing
a parking permit program in the Wasatch Neighborhood to address parking problems, which
affected resident’s ability to receive city services. However, a parking permit program was just a
bandaid; it did not fix the problem. The council was trying to get a handle on the problem.
There was an area in southeast Provo pre-zoned to allow higher occupancy for single, unrelated
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individuals. She said they were not discriminating; they just wanted people to obey the law.
There is a reason why we have rules, it makes life better.
Chair Sewell said that great residents contribute to our community. Many people would be
disappointed if we put this tool into our toolbox and others would be disappointed if we do not.
He wished for more mutual understanding. He suggested that people bring something specific to
the council rather than just asking the city not to enforce the law. The zoning committee should
consider taking more time on this issue. Rather than vote on October 3, 2017, he would prefer to
continue this until the November 7 meeting so they would have more time for more input. He
wanted to look at every angle before a decision was made.
As a member of the zoning committee, Ms. Santiago recommended that members of the council
attend the open house scheduled for the next night. If the council felt comfortable, they could
vote on this item during the October 3 meeting. They could continue it at that point if they
needed to.
Mr. Van Buren did not think they were ready to pass the ordinance yet. He looked forward to
hearing from the residents at the next regularly scheduled public meeting.
Mr. Jones noted that the work session motion was to continue this item until the October 3
meeting. The council could put this item on the agenda but there would be no requirement to
vote on this item at that time.
Ms. Santiago said the zoning committee would meet and discuss the issues and, if necessary,
come back to the council with a new/amended proposal.
5

Resolution 2017-46 confirming the sale and authorizing the issuance of General
Obligation Refunding Bonds. (3:32:04) (3:55:50)

498
Motion:
499
500
501
502
503
504
505
506
507
508
509
510
511

An implied motion to approve Resolution 2017-46, as currently constituted,
has been made by council rule.

Daniel Follett, Division Director of Finance, presented. The recreation center bonds were sold
that day with a better than anticipated result. The estimated savings would be $3,090,904 and
result in a $4 per year savings for citizens over the next 15 years. The benefit would flow
directly to those that paid property taxes in the city. He noted that the city’s bond ratings
remained at Aa1 with Moody’s and was updated from AA to AA+ with Standard and Poor’s.
The bond issue amount would be $24,550,000 with an interest rate of 2.31% for the remaining
years on the bond.
There was no response to the request for public comment.
Chair Sewell called for a vote on the implied motion to approve the resolution.
Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

512
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Ordinance 2017-41 amending Provo City Code to add Conditional Uses within
Public Facilities zones. Citywide impact. (3:39:52)

513
Motion:
514
515
516
517
518
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520
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530
531
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An implied motion to adopt Ordinance 2017-41, as currently constituted, has
been made by council rule.

Brian Maxfield, Provo City Planning Supervisor, presented. The proposed ordinance would add
Standard Land Use #4603 to the Public Facilities (PF) zone. This use would allow long-term,
unimproved parking lots for vehicle storage (including autos, trucks, and boats) when not
contiguous to a residential zone. The subject property was privately owned by Lakeside Storage,
in southwest Provo.
In response to a question from Mr. Harding, Mr. Maxfield explained there were only six
privately owned properties located within PF zones. They included the subject property,
Riverside County Club, Seven Peaks Resort, Lakeside Campground (directly east of Lakeside
Storage), Kenny Seng Construction located just north of the main entrance to the airport, and a
radio station at 260 S. 1600 W. When the zone was changed from Industrial to PF this property
was included as an interim measure. The zone could be easily changed for this property when a
permanent use was proposed.
Mr. Knecht felt that this was a specific use and, if the neighborhood approved this, he was fine
with the modification.
Tiffany Burbidge, the applicant, was not sure what they wanted to do long term with the
property. That was why they did not want to make a zone change if they did not have to.
There was no response to the request for public comment.
Chair Sewell called for a vote on the implied motion to adopt the ordinance.
Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

8

**CONTINUED to the October 3rd, 2017 Council Meeting** An ordinance
amending the zone map classification of approximately 0.642 acres of real property,
generally located at 925 East 1140 South, from Residential Conservation (RC) to
Low Density Residential (LDR). Spring Creek Neighborhood. (17-0012R)

9

Ordinance 2017-42 amending the zone map classification of approximately 1.30
acres of real property, generally located at 1520 West 1150 South, from Agricultural
(A1.1) to Residential (R1.10). Sunset Neighborhood. (3:46:51)

538

539
540
541
542
543
544
545

Robert Mills, Provo City Planner, presented. The proposed ordinance would amend the zone
map classification for 1.3 acres at 1520 West 1150 South from Agricultural (A1.1) to Residential
(R1.10). The property was originally divided into three lots. The lot in the center was developed
with a single family home but the lots on both sides were not developed. The A1.1 zone required
a minimum lot size of 1.1 acre. This rezone would allow these A1.1 non-conforming lots to
conform to the R1.10 zone. The planning commission unanimously approved the request.
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Brian Taylor, Sunset Neighborhood Chair, held a neighborhood meeting concerning this issue.
The request to amend the zone map classification for this area met with unanimous approval
from the neighborhood meeting. It was consistent with the housing along 1150 South and fit the
neighborhood and the area.
There was no public comment.
In response to a question from Ms. Santiago, Mr. Mills stated that utilities had already been
stubbed to the properties when the lot was subdivided.
Chair Sewell asked if any council member wanted to continue this to the next meeting. There
was no request so he called for a motion on the item (there was no implied motion).
Motion:

Council Member David Knecht moved to adopt Ordinance 2017-42 as
written. The motion was seconded by Council Member Kim Santiago.

Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.
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An ordinance amending the zone map classification of approximately 1.056 acres of
real property, generally located at 2585 North Timpview Drive, from R1.10 to R1.9.
Rock Canyon Neighborhood. (3:56:44)

Austin Corey, Provo City Planner, presented. The applicant submitted a subdivision application,
however, two of the four proposed lots failed to meet lot width requirements for the R1.10. The
land was surrounded by other R1.10 and R1.8 developments. The general plan recommended
residential but did not specify density. The R1.10 zone required lot widths of 90 feet. In the
proposed subdivision, lot #1 was 86.74 feet wide and lot #4 was 85 feet wide. The applicant
requested a rezone to R1.9 which would accommodate the smaller lot widths.
Mr. Corey stated that the neighborhood chairs of Rock Canyon and Edgemont elected not to hold
neighborhood meetings but the neighbors they spoke with were comfortable with the change.
The granting of an R1.9 zone would not allow them to develop more than four lots on the
property. The planning commission recommend approval of the rezone request.
The applicant, Gordon Jacobson, reported a neighborhood meeting was held a little more than a
year ago and the proposal was approved unanimously.
Chair Sewell invited public comment.
Ken Dudley, Rock Canyon neighborhood, was opposed to the proposed ordinance. His back
yard bordered the majority of the proposed subdivision. They moved to Provo 13 years ago
because they loved the neighborhood and the fact the homes were spread out. He wanted to keep
the land zoned R1.10 so it would keep the open feel of the area. He had not been contacted by
the neighborhood chair and no one had talked to them about the proposal.
There were no more public comments.
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In response to a question from Mr. Knecht, Mr. Corey stated the proposed subdivision met all the
requirements of an R1.10 zone with the exception of the widths of lots one and four. The size of
the back two lots (bordering the Dudley property) were approaching 12,000 feet, which was
consistent with an R1.10 zone.
Mr. Harding requested that this item be considered again at the next council meeting. He wanted
to allow further discussion with the neighbors and neighborhood chair.
Chair Sewell noted that, unless there was a motion to adopt the ordinance that night, the item
would automatically continue to the next meeting.
13

An ordinance amending Provo City Code regarding setbacks for front yards and
side street yards in the Campus Mixed-Use Zone. Joaquin Neighborhood. (4:06:32)

599
Motion:
600
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An implied motion to approve Resolution 2017-45, as currently constituted,
has been made by council rule.

Josh Yost, Provo City Planner, presented. The proposed amendment would identify one of the
inadequacies found in the Campus Mixed-Use zone as projects had been developed. The
setback requirements would be changed from a minimum of zero and a maximum of ten feet to a
minimum of five and maximum of 20 feet for commercial properties. Residential setbacks
would be a minimum of ten and maximum of 20 feet.
The commercial minimum setback of five feet, combined with the minimum sidewalk width of
six feet, would allow for more sidewalk uses associated with commercial property while still
allowing for pedestrian travel and relief from the sidewalk to the building in some areas.
The additional ten feet in the residential setbacks would allow space for a landing or a stoop and
stairs. Landscaping could also be added in the ten foot setback which would soften the look of a
residential building.
Other amendments to the zone, which would be addressed later, included:
 The character of the first floor;
 Potential occupancy requirement for the first floor;
 Requirements for doors and windows on the first floor; and
 Possible design requirements for upper stories.
There was no response to the request for public comment.
Chair Sewell invited council discussion.
Mr. Harding asked to have the item continued to the next meeting to allow for more public
comment.
Adjourn Council Meeting and Reconvene as Redevelopment Agency
Motion:

Council Member David Harding moved to adjourn as the Municipal
Council and reconvene as the Redevelopment Agency at 9:40 p.m.
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The motion was seconded by Council Member David Knecht.
629
Roll Call Vote:

The motion passed 6:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, and Van Buren in favor. Council Member
Winterton was excused.

630

Redevelopment Agency of Provo
631
14

632
633
634
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A resolution authorizing the execution and delivery of a Tax Increment Pledge
Agreement and a development agreement relating to the construction and financing
of certain airport infrastructure facilities; and related matters. (4:16:01)

David Walters, Redevelopment Agency Director, presented. He reported that Duncan Aviation
had signed a development agreement with the RDA as requested by the RDA board. Duncan
Aviation would put approximately $73 million into improvements at the airport and hire between
400 and 700 people in two phases.
The RDA would use CDBG funds and part of the tax increment funding to build infrastructure
improvements at the airport to allow for this and future airport expansion.
There was no response to the request for public comment.
Mr. Harding noted the resolution did not indicate when the tax increment term of 15 years would
begin. The following motion was made to continue this item until the specific start date could be
confirmed.
Motion:

Board Member David Harding moved to continue this item until the
October 3, 2017 Redevelopment Agency meeting. The motion was
seconded by Board Member Vernon K. Van Buren.

Roll Call Vote:

The motion passed 6:0 with Board Members Harding, Knecht, Santiago,
Sewell, Stewart, and Van Buren in favor. Board Member Winterton was
excused.

647

15

Resolution 2017-RDA-09-19-1 appropriating $478,000 in the New Development
Fund for funding demolition and construction of Block 90 applying to the fiscal year
ending June 30, 2018. (4:22:13)

648
Motion:
649
650
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An implied motion to approve Resolution 2017-RDA-09-19-1, as currently
constituted, has been made by council rule.

David Walters, Redevelopment Agency Director, presented. The proposed appropriation would
fund demolition of the old R.C. Wiley building and construction of a temporary parking lot at
that location. The parking lot would be used to meet RDA obligations for the Utah County
Convention Center parking. The parking lot would be available for 18 to 36 months, depending
on how soon our development partner would be able to provide future development plans.
Ms. Santiago noted the funds would be transferred from the New Development Fund. When the
Energy Department rented the building for a temporary office building, the rents paid went into
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this fund. She asked how much was in that fund. Mr. Parker stated there was about $125 million
in the fund.
Mr. Walter stated that when RC Wiley occupied that building, those rents were also put into the
New Development Fund. In addition to using the fund to pay for the parking lot, the funds had
been used in the past for maintaining the building.
In response to a question from Mr. Harding, Matthew Taylor (Parking Administrator) reported
that $260,000 would be used for demolition with $120,000 for paving, and the balance for
miscellaneous items such as lighting and landscaping.
There was no response to the request for public comment.
Chair Stewart called for a vote on the implied motion to approve the appropriation.
Roll Call Vote:

The motion passed 6:0 with Board Members Harding, Knecht, Santiago,
Sewell, Stewart, and Van Buren in favor. Board Member Winterton was
excused.

Stormwater Service District
673
An ordinance amending the Stormwater Service District Fee Schedule. (17-102)
674
675
676

A motion was made during work meeting earlier in the day to continue this item for two weeks.

Adjourn
677
678
679

Chair Sewell declared the meeting adjourned at 10:00 p.m. by common consent.
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Please Note – These minutes have been prepared with a time-stamp linking the agenda items
to the video discussion. Electronic version of minutes will allow citizens to view discussion
held during council meeting.

PROVO MUNICIPAL COUNCIL
Redevelopment Agency of Provo
Regular Meeting Minutes
5:49 PM, Tuesday, October 03, 2017
Room 200, Municipal Council Chambers
351 West Center, Provo, Utah

5
6

Opening Ceremony
Roll Call
THE FOLLOWING MEMBERS OF THE COUNCIL AND ADMINISTRATION WERE PRESENT:
Council Member David Sewell
Council Member David Knecht
Council Member George Stewart
Council Member Vernon K. Van Buren
Council Attorney Brian Jones

Council Member David Harding
Council Member Gary Winterton
Council Member Kim Santiago
CAO Wayne Parker
Council Executive Director Clifford Strachan

Excused: Mayor John R. Curtis
Conducting:

Council Chair David Sewell

7
Prayer – Sergeant Brian Taylor, Provo Police Department
8
Pledge of Allegiance – Captain Todd Grossgebauer, Provo Police Department
9

Presentations, Proclamations, and Awards
10
1
11
12
13
14
15
16
17
18
19
20

A proclamation pertaining to Provo's sister city, Meissen, Germany (0:23:00)

The bi-annual exchange program between students at the Franziskanium Gumnasium in Meissen,
Germany and Timpview High School German Class students began in 2001. Chair Sewell read
a proclamation welcoming students from Meissen, Germany to Provo. Provo City acknowledged
the strength of educational, social, and economic exchanges between Provo and Meissen, which
had outlasted changes in administrations, natural disasters, and changes of all kind.
Schulleiterin Heike Zimmer (Principal of the Franziskaneum Gymnasium in Meissen, Germany),
addressed the council. She stated they had been met with openness, friendliness, and curiosity.
This was an opportunity for the 26 students and 2 teachers to see the United States through their
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own eyes, not just through the media. They were given the opportunity to talk to the teachers
and attend the classes at Timpview High School. The purpose of the exchanges was to find both
similarities and differences in order to create tolerance and respect between the two cultures.

Public Comment (0:35:27)
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

Chair Sewell invited public comment and reminded citizens they would be allowed to speak for
two minutes on items that were not on the agenda.
Howard Stone, Provo, stated he volunteered on a number of events in Provo, which ran on a
shoestring budget. The city recently approved a fee schedule that would institute a charge for
events that wanted to close streets. He felt the events would go bust if they had to pay this fee.
He was told that closing the streets costs the city money and that was why the fee was
implemented. He asked the council to reconsider charging fees for events in the future.
Eric Speckhard, Provo, was concerned with the Mayor’s message in the November newsletter
sent with the utility bill. The newsletter stated that elections were a hallmark of a free nation and
this year our election was historic. With Sherrie Hall Everett and Michelle Kaufusi emerging
from the primary election as candidates for mayor, it made it possible for Provo to have its first
female mayor. Mr. Speckhard asked the council why the write-in candidate was not mentioned
in the article.
Mr. Speckhard was invited to speak with someone from the administration to address his
concerns since the administration prepared the newsletter.
There were no more public comments.

Action Agenda
47
2

Resolution 2017-48 consenting to the appointment of individuals to various boards
and commissions. (0:43:43)

48
Motion:
49
50
51
52
53
54
55
56
57
58
59
60
61

An implied motion to approve Resolution 2017-48, as currently constituted,
has been made by council rule.

Wayne Parker, Provo City CAO, presented. The proposed individuals were presented to the
council for approval:




Elizabeth Smart – Reappointment to the Library Board
Ben Markham – Reappointment to the Transportation Mobility Advisory Committee
(TMAC)
Deon Turley – Appointment to the Planning Commission (as a member of TMAC)

Mr. Parker explained that Provo Code states that one member of the TMAC should also serve on
the Planning Commission. The TMAC was created as an advisory group to the Planning
Commission in addition to advising other organizations within the city. When the TMAC
proposal was presented to council eight years ago, the ordinance was amended to create an
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overlap between the Planning Commission and TMAC. By having someone serve on both
boards, it would create an additional knowledge base and the ability to understand the
interrelationship between the two groups.
There was no response to the request for public comment.
Chair Sewell called for a vote on the implied motion to approve the resolution.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

70
3

Resolution 2017-49 consenting to the Mayor's appointment of Rich Ferguson as the
Chief of the Police Department for Provo City. (0:48:08)

71
Motion:
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90

An implied motion to approve Resolution 2017-49, as currently constituted,
has been made by council rule.

Mr. Parker presented Rich Ferguson to the council for their consent to appoint him as Provo City
Police Chief. Chief Ferguson had a distinguished career with Provo City for more than 26 years.
He had been involved in a wide variety of activities in law enforcement during that time. Chief
Ferguson was widely respected in the department as well as the regional law enforcement
community.
Chief Ferguson stated it was an honor to lead such a fine department. Provo was one of the best
cities in American to raise families and to bring a business. This went along with having one of
the finest police departments and fire departments in the United States.
Chief Ferguson introduced his wife Sally (a 911 dispatcher for the past 23 years), and his sons
Gavin, Tyler, and Wade. His daughter and grandson was unable to attend that night.
Council members thanked Chief Ferguson for his willingness to serve in this position and his
family for their support.
Chair Sewell called for a vote on the implied motion to approve the resolution.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

91

Stormwater Service District
92
4
93
94
95
96
97

An ordinance amending the Stormwater Service District Consolidated Fee Schedule.
(17-102)

Chair Sewell noted that a motion had been made during work session to continue this item.
Adjourn as the Municipal Council and Reconvene as the Redevelopment Agency
Motion:

Council Member David Harding moved to recess as the Municipal
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Council and reconvene as the Redevelopment Agency at 6:24 p.m.
Council Member Kim Santiago seconded the motion.
98
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

Redevelopment Agency of Provo
99
5

Resolution 2017-RDA-10-03-1 authorizing the execution of a Tax Increment Funding
Agreement with Provo City and a Development Agreement with Provo City and
Duncan Aviation. (0:55:06)

100
Motion:
101
102
103
104
105
106
107
108
109
110
111
112
113

An implied motion to approve Resolution 2017-RDA-10-03-1, as currently
constituted, has been made by council rule.

David Walter, Redevelopment Agency Director, presented. The RDA met with the school
district and other taxing entities and they had agreed with offering tax increment financing for
Duncan Aviation. The development agreement would specify the requirements for Duncan to
move forward with getting the tax increment. The tax increment would begin January 1, 2019.
Mr. Parker stated a resolution, authorizing approval of the sales tax bond parameters, would be
presented at the next meeting. The bond would fund development of a ramp at the airport.
There was no response to the request for public comment.
Chair Stewart called for a vote on the implied motion to approve the resolution.
Roll Call Vote:

114
115
116

The motion passed 7:0 with Board Members Harding, Knecht, Santiago,
Sewell, Stewart, Van Buren, and Winterton in favor.

Adjourn as the Redevelopment Agency and Reconvene as the Municipal Council
Motion:

Board Member David Harding moved to adjourn as the RDA and
reconvene as the Municipal Council at 6:27 p.m. Board Member
David Knecht seconded the motion.

Roll Call Vote:

The motion passed 7:0 with Board Members Harding, Knecht, Santiago,
Sewell, Stewart, Van Buren, and Winterton in favor.

117

118

Municipal Council
Action Agenda
119
6

A resolution authorizing the execution of a Tax Increment Funding Agreement with
the Redevelopment Agency of Provo City and a Development Agreement with the
Agency and Duncan Aviation. (0:55:06)

120
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This item was a duplicate entry of the resolution just approved by the RDA board.
7

Ordinance 2017-45 amending the zone map classification of approximately 1.056
acres of real property, generally located at 2585 North Timpview Drive, from R1.10
to R1.9. Rock Canyon Neighborhood. (0:58:39)

123
Motion:
124
125
126
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131
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An implied motion to adopt Ordinance 2017-45, as currently constituted, has
been made by council rule.

Austin Corey, Provo City Planner, presented. The property owner requested that 1.056 acres
located at 2585 North Timpview Drive be rezoned from R1.10 to R1.9 in order to facilitate a
proposed four-lot subdivision. All four lots met, or exceeded, the minimum 10,000 square foot
lot size requirement for the R1.10 zone; however, the widths along Timpview Drive for lots 1
and 4 were three and four feet smaller than the R1.10 zone required. The R1.9 zone would not
allow the property owner to build additional lots on the property. Planning staff felt comfortable
with the request and the Planning Commission recommended approval.
Chair Sewell invited the applicant to comment.
Ewan Davis Thompson, representing her mother Janice Davis, spoke. Ms. Thompson stated her
mother was 90 years old and could not maintain the property any longer, even with the help of
the neighborhood. At one point the city took 20 feet of the property to widen and extend
Timpview Drive, and, at a later date, the street was widened further to accommodate a bike path.
The request would not change the size of the lots it would simply change the lot configuration
and dimensions.
Chair Sewell invited public comment.
Vickie Landon-Dudley, Provo, owned the home just west of the property. They spent a lot of
time looking for a place to live and chose this place because they loved the larger homes and
larger lots. She had not heard about this matter until just before council meeting two weeks ago.
No one called or talked to her about the proposal. Since the last meeting, they had received three
phone calls from the property owner’s children concerning the request. She asked the council to
leave the area zoned R1.10 and the property owners could put in three lots instead of four.
The applicant, Gordon Jacobson, was assisting Mrs. Davis with the rezoning application. They
met all efforts required by the city to meet with the neighbors. They held a neighborhood
meeting approximately one year ago. At that time, a notice was sent out to the Edgemont and
Rock Canyon Neighborhoods. There were no objections to the proposal at the meeting and all
present were in favor. He noted that the two lots backing up to the Dudley property met the
R1.10 zoning requirements. Only one of the two lots that did not meet the R1.10 requirements
bordered another property.
Ken Dudley, Provo, sent an email to all council members expressing his concerns. He was torn
because it was not his right to encroach upon what other people did with their property.
However, he did not want encroachment upon his property. He felt the subdivision, with flag
lots, would decrease his property value. Zoning was important to maintain the integrity of
growth. He wanted to keep the area as open as possible.
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There were no more public comments.
Mr. Knecht noted that one key element of zoning was the lot size and all four lots met, or
exceeded, the minimum 10,000 square foot requirement of the R1.10 zone. There might not
have been a problem if the city had not needed the 30 feet of right-of-way.
Chair Sewell called for a vote on the implied motion to adopt the ordinance.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

173
8

Ordinance 2017-46 amending Provo City Code regarding setbacks for front yards
and side street yards in the Campus Mixed-Use Zone. Joaquin Neighborhood.
(1:13:47)

174
Motion:
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195

An implied motion to adopt Ordinance 2017-46, as currently constituted, has
been made by council rule.

Josh Yost, Provo City Planner, presented. The proposed ordinance would increase the required
front and side street yard setbacks for both residential and commercial frontage in the Campus
Mixed-Use zone. Residential setbacks would increase from 0-foot minimum and ten-foot
maximum to ten-foot minimum and 20-foot maximum. Commercial setbacks would increase
from 0-foot minimum and 10-foot maximum to five-foot minimum and 20-foot maximum.
These amendments were the first of a number of changes Community Development would
request in order to address design and development concerns in the zone. This amendment
would have affected the development that was recently built on the corner of 700 North and 900
East.
There was no response to the request for public comment.
Mr. Harding stated he had not received a lot of feedback on the issue. He recently spent some
time visiting another city and, after walking 26 miles through different neighborhoods, saw many
examples of varying setbacks and design elements in those setbacks. He felt comfortable
moving forward with the proposed ordinance and looked forward to the future amendments that
were promised.
Chair Sewell called for a vote on the implied motion to adopt the ordinance.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

196
197
198
9

Ordinance 2017-47 amending the Zone Map Classification of approximately 0.642
acres of real property, generally located at 925 East 1140 South, from Residential
Conservation (RC) to Low Density Residential (LDR). Spring Creek Neighborhood.
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An implied motion to adopt Ordinance 2017-47, as currently constituted, has
been made by council rule.

Brian Maxfield, Provo City Planning Supervisor, presented. The infill property was surrounded
by twin homes on the north and east with mobile homes south and an industrial building west of
the property. The proposed development would be a nine-unit townhome complex. The LDR
zone, if approved, would allow up to 15 units per acre. The neighborhood plan showed LDR for
the area.
The principle concerns in the neighborhood were related to traffic and parking. The applicant
would provide two garage spaces underneath the units, two spaces on the driveway directly
behind the units, and three additional visitor spaces in the complex. This would be two spaces
above the required 2.25 units per acre.
Dave Gardner, representing the owner of the property, was invited to comment. He repeated that
it was an infill project. Since there was no other vacant ground in the area, this would be the last
of the development in the area. John Destor would build the development.
Council Members felt this would be a good project for this area.
Chair Sewell invited Mary Millar, Spring Creek Neighborhood Chair, to comment. Ms. Millar
stated the neighborhood seemed to be in favor and was looking forward to this development but
they were not blind to the possible parking problems it might add. They hoped the parking
provided for the townhomes would be adequate to serve the resident’s needs.
There was no response to the request for public comment.
Chair Sewell explained a new procedure that was implement recently concerning land use items.
The Planning Commission heard this item six days ago. There would be two opportunities for
public comment unless all members of the council felt another meeting was not necessary. Any
council member could ask to have the item continued until the next meeting.
There was no request to continue this item so Chair Sewell called for a vote on the implied
motion to adopt the ordinance.
Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

233
10

234
235
236
237

An ordinance amending the Zone Map Classification of approximately 2.29 acres of
real property, generally located at 1282 North Geneva Road, from Agriculture
(A1.5) to One-Family Residential (R1.8). Lakeview North Neighborhood. (1:34:54)

Austin Corey, Provo City Planner, presented. The applicant submitted a similar request one year
ago. The Planning Commission discussed the item at that time and recommended approval of an
R1.10 zone with the understanding the applicant would modify the subdivision plans to meet the
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R1.10 zone. When the council heard the item, there were a number of unresolved issues so they
denied the application.
The request before the council included the exact same subdivision plan but the applicant was
now requesting the council approve a rezone to R1.8. Since the R1.8 zone allowed up to four
units per acre, staff was uncomfortable with approving the rezone request. The neighborhood
has indicated they would like to compromise on some issues.
The Planning Commission recommended denial of the R1.8 and asked that the subdivision be
modified to meet the R1.10 zone requirements.
Mr. Van Buren noted that the plan included seven lots on 2.29 acres, which would be less than
four units per acre. Mr. Corey said the council was not approving the subdivision they were
approving the rezone. Once the zone was changed, the applicant could change the subdivision to
meet R1.8 requirements and the city could not deny the plan at that point. The R1.8 zone had the
potential of more than four units per acre.
Mr. Corey said they would still need modifications to the current plan to meet the R1.8 zone.
The applicant agreed to sign a development agreement but the details had not been worked out.
Ms. Santiago asked about UDOT approval of a road into the subdivision. Mr. Corey stated the
applicant provided UDOT approval of a driveway access when the current two-lot subdivision
was approved. Staff was requesting (as required by a subdivision application) UDOT approval
for road access. The applicant had not provided this.
In response to a question from Mr. Winterton, staff was concerned about access into the
undeveloped property north of the applicants land. The council was working on ensuring that
any development considered surrounding property, rather than just focusing within the property
lines. Staff did not have enough concrete evidence to feel comfortable that an additional road
access from the property to the north onto Geneva Road would be allowed by UDOT.
Mr. Van Buren expressed concern that the city was holding the applicant hostage to the property
owner on the north, even though there were no plans at that time to develop the property. Mr.
Corey stated property owners on the north do not have anything specific but have discussed
potential development in the future to make sure they were not hindered. Staff felt comfortable
with development happening but felt that R1.10 was the minimum. He explained that when a
developer proposed a subdivision within 500 feet of property that had not been fully developed;
the applicant had to provide a graphic example that the undeveloped property could be developed
in an equitable way.
Chair Sewell invited the applicant, Nathan Chappell, to comment. Mr. Chappell asked the
council to continue this item until the next meeting so he could meet with staff and address their
concerns.
Chair Sewell invited public comment.
Beth Alligood, Lakeview North Neighborhood Chair, stated the proposal had reached a stalemate
and they needed to find a way to move forward. She noted the property was illegally subdivided
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on the county records. The neighborhood could support the development if the applicant would
sign a development agreement agreeing to certain conditions. They included:
 Adjust lot lines in the subdivision plan to reflect R1.10 zoning compliance;
 Include a block plan with a cul-de-sac location for the property on the north;
 Provide written approval from UDOT for road access from both cul-de-sacs;
 Do not allow a variance for lot width or depth; and
 Create green space for lot 1 of the subdivision or sell the property to a contiguous
property owner.
Melanie McCoard, Provo, said this was typical of the same old subdivision plans throughout
Provo. It was not creative. The design was more important than the density. If the city would
exercise their political will, this would be a perfect location to build a pocket neighborhood.
There were no more public comments.
Mr. Harding stated that if there were additional information that had not been seen or processed,
he would want to hear how the Planning Commission felt about the new information.
Ms. Santiago requested that this item be continued to the next meeting. She asked for a full vote
of the council to confirm their agreement to continue by making the following motion:
Motion:

Council Member Kim Santiago moved to continue this item to the
October 17, 2017 meeting. The motion was seconded by Council
Member David Knecht.

Roll Call Vote:

The motion passed 7:0 with Council Members Harding, Knecht,
Santiago, Sewell, Stewart, Van Buren, and Winterton in favor.

307

308
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323
324
325
326

An ordinance enacting a new Provo City Code provision regarding rental contracts.
(1:59:48)

Brian Jones, Council Attorney, presented. Mr. Jones stated that one of the council’s top
priorities was zoning compliance. The purpose and intent of the proposed ordinance was to aid
in enforcement of an occupancy law that was already on the books. The amendment was
requested by zoning officials. Objections about occupancy limits were irrelevant to this
ordinance. He noted that occupancy limits were common throughout the state and county. Over
occupancy, a Class C misdemeanor, was difficult to enforce due to lack of cooperation by
landlords and tenants. Requiring tenants and landlords to sign an agreement defining the
occupancy limits would educate the tenants and make enforcement more efficient.
Mr. Jones noted several amendments made to the ordinance since the previous meeting.
 Instead of including the actual text of the code in the ordinance, the text was now shown
as an exhibit.
 Subsection (1) was added which included definitions to address some of the feedback
from the previous meeting and to make the rest of the ordinance read more concisely (no
need to be redundant).
 Subsection (1)(a) amended the definition of owner to include authorized agents of a
property owner, including an authorized property manager.
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Subsection (1)(c) defined a contract and stated it only needed to meet the requirements in
Subsection (4).
Added Subsection (4)(c) which required an acknowledgement of occupancy regulations
by both the owner and tenant in the tenant’s lease of the premises. Nothing in the
ordinance required the length or amount of the lease to be included in a contract required
to meet the proposed ordinance.
Amended Subsection (7) to make the initial offense a Class C misdemeanor.
Added Subsections (7)(c) and (d) to make the second or subsequent conviction a Class B
misdemeanor (the standard offense for a business licensing violation).
The ordinance effective date was changed to January 1, 2018.

Mr. Jones noted that enforcement would be complaint driven, as all zoning and licensing
enforcement issues were. The procedure allowed those being investigated six or more weeks to
come into compliance. Representatives from a major property manager, apartment owners
association, and representatives from the realtors association all concurred with the proposed
amended ordinance.
Mr. Jones addressed concerns raised during previous public comments.
 This did not violate Utah State’s good landlord program because we were not collecting
copies of the agreements. The ordinance only required the landlord to make the contract
available when there was probable cause a violation was occurring.
 This did not create an additional burden on sub lessees. The only requirement between a
sub lessee and owner was to acknowledge the lease and ensure the sub lessee was
informed about the occupancy limits and tenants’ rights documents.
 There was some additional burden by landlords and tenants because it required something
to happen. The current version reduced the requirements of the contract. Every adult
tenant could sign a single document to meet the requirement – multiple leases were not
required.
 In addressing possible language barriers, it was best practice to have a written contract so
the terms were clear and spelled out.
 The only liability was for an individual (landlord or tenant) that intentionally, knowingly,
or recklessly violated the ordinance.
 This was a citywide change. It was not focusing on a particular part of town or group.
Mr. Harding noted the ordinance was defining disclosure responsibilities, define tenants’ rights,
held educate tenants and landlords, and to facilitate better zoning and self-enforcement.
Chair Sewell reviewed a chart showing the zoning enforcement expenditures over the past 20
years had gone down. The primary purpose of the ordinance was to help those zoning
investments become more efficient.
Chair Sewell explained one of the main reasons they were postponing the vote on this item was
to do a better job of educating and informing the citizens about the purpose of the ordinance.
The council wanted to provide better tools for enforcement as well as better cooperation in
obeying the law. He invited public comment.
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Adam Arnett, Provo, appreciated some of the adjustments but felt it removed the right to have a
lease and legally sublease it without having to register the sub lessee. He felt it removed privacy.
He was told that when a missionary returned home, and lived with his parents, he would have to
sign the contract but it would not be enforced. This proved it was targeting singles and
minorities.
Melanie McCoard, Provo, did not think the missionary would need to sign a contract because he
was living with his parents. She was committed to helping opponents of the proposed ordinance
understand the proposal. Neighborhood groups were ready, and willing, to hire an attorney to
litigate against HOA’s that were not enforcing city ordinances (specifically the PD’s). Statistics
from Provost Elementary and Spring Creek Elementary prove there was a problem with losing
students because of the loss of single-family housing.
Tatiana Quinn, Provo, was not opposed to enforcement, compliance, or spreading awareness of
occupancy ordinances. However, she felt the proposed ordinance was intrusive and changed the
documents from a lease to a contract. She encouraged the council to work with citizens targeted
by this ordinance to find better incentives to obey the ordinances. They need to look at the
underlying laws and make suggestions for occupancy rules that were fair to everyone.
Cody Cutler, Provo, stated the proposed ordinance would not solve the problems with dwindling
student populations at the local schools. The only way for this ordinance to solve the problem
would be to make it economically unsupportable for young singles to stay in the area. This
would be a form of socio and economic discrimination based on income and marital status. He
was not aware until that night that the ordinance was only about compliance. Young
professionals wanted to be valuable members of the community.
Eric Chase, Provo, suggested that the landlord should be required to compensate renters if they
were evicted when the landlord rented the home illegally. Other states required this renter
compensation and it was an effective enforcement tool. It put the responsibility of property
zoning compliance with the landlord and not the renter.
Daniel Jensen, Provo, asked for clarification on the definition of a family. In addition, who
would be required to sign the agreement? If the lease was for the entire home/apartment and the
renter had his family (which under the code could be two friends) staying with them, would the
two friends have to sign the agreement? If he were married, would a spouse or children need to
have a contract with the landlord? In addition, if he carried the lease, how would zoning know if
more people were living with him?
Mr. Jones replied that the definition of family was irrelevant to the ordinance. The two friends
would have to comply with the ordinance because every adult tenant in the unit would be
required to sign the agreement. As for Mr. Arnett’s concern earlier, a missionary living with his
parents would be required to sign the agreement if the parents were renting the unit, not if they
owned it. The city would enforce compliance if there was a complaint.
Vickie Knecht, Provo, stated that the Pioneer neighborhood was built for single-family
ownership. That was why Mr. Knecht stated it was the preferred family home ownership.
Parking was not available for everyone living in that neighborhood. A plan needed to be
developed which would allow additional people and parking in a housing unit.
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Kelly Orr, Provo, did not feel this was necessary because there were already laws in place for
enforcement efforts. A bigger issue was the housing demand in Provo as well as Utah County.
She worked for the 211 Department with United Way and received calls constantly about trying
to find housing. The Provo Housing Authority only had a small percentage of their vouchers
filled because there were no housing units that wanted to take the affordable vouchers. The
council needed to focus on the bigger issues concerning housing that would continue to be an
issue with the growth in Utah County.
There were no additional comments.
Chair Sewell invited council discussion.
Mr. Knecht said discussion during a recent open house included what type of new housing could
be built in southeast Provo to meet the demand for housing that would have the amenities and
parking necessary for young professionals. However, that was a separate discussion from this
ordinance. The proposed ordinance was just a tool to use for current zoning compliance.
Mr. Harding noted that, in an effort to have further engagement and discussion on broader issues,
a town hall meeting would be held next week. The meeting would focus on young, single
professionals and address the question of discrimination.
Mr. Parker agreed that the council had defined zoning compliance as their number one priority.
The council and administration had looked for opportunities to create tools to enforce the zoning
ordinances. This was one of those tools. He looked forward to potential revisions that could
help the process.
Chair Sewell stated that families and young, single adults needed to work together, in an
atmosphere of respect, to address the concerns. He recommended that, after a new council and
mayor had been elected, they could form a committee to address those concerns. The committee
would have several members, with different viewpoints, that could work together to come up
with solutions that would draw support from all parties.
Adjourn
Chair Sewell adjourned the meeting at 8:20 p.m. by common consent.
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RESOLUTION 2017A RESOLUTION CONSENTING TO THE APPOINTMENT OF INDIVIDUALS
TO VARIOUS BOARDS AND COMMISSIONS. (17-089)
WHEREAS, the Mayor acting pursuant to his statutory authority has recommended that
individuals be appointed to serve on various boards and commissions as detailed below; and,
WHEREAS, on October 17, 2017 the Municipal Council held a duly noticed public
meeting to ascertain the facts regarding this matter, which facts are found in the meeting record;
and,
WHEREAS, after considering the Mayor's recommendation and facts presented to the
Municipal Council, the Council (i) consents to the board appointments set forth below and (ii)
finds such appointments will reasonably further the health, safety and general welfare of the
citizens of Provo City.
NOW, THEREFORE, be it resolved by the Municipal Council of Provo City, Utah, as
follows:
PART I:
1. Pursuant to Provo City Code 2.50.080, the Municipal Council consents to the
appointment of the individual listed below to serve on the listed board or commission for the
prescribed term:
Appointee's Name
Jeff Rose

Board
Energy Board

2. The aforesaid appointment shall take effect immediately.
PART II:
This resolution shall take effect immediately.
END OF RESOLUTION.

Term Expiration Date
December 31, 2021

Provo City
Staff Memorandum

Memo Title
October 17, 2017

Department Head

Purpose of Proposal

John Borget
801-852-6504

●

The City is in the process of issuing sales tax revenue
bonds as a financing mechanism for acquiring and
constructing a ramp at the Provo Municipal Airport.
The ramp will connect the airport to an area that will be
developed to include Duncan Aviation along with other
future developments and provide general airport access.

●

The City plans to sell bonds on October 17th subject to
Council approval during the regularly scheduled Council
meeting. The results of the bond sale along with related
details will be presented to the Council for review and
approval on October 17th. A public hearing on the sale
should be held to allow for public input on the issuance
of the sales tax revenue bonds.

●

The following schedule outlines the proposed financing:

Presenter
Dan Follett

Required Time for
Presentation
10 min

Is This Time Sensitive
Yes

Issue File #

Principal Amount of Bond issue: Approximately
$5,535,000
Capitalized Interest: 2 Years
Term for Repayment of Principal: 15 Years
Interest Rate: To be determined at bond sale
●

Approve the resolution authorizing the issuance and sale
of up to $6,000,000 aggregate principal amount of
sales tax revenue bonds; and related matters at the
October 17th Council Meeting.

Budget Impact
●

The City plans to use tax increment as the source of
funding for the debt service on the sales tax revenue
bonds.

CITY OF PROVO, UTAH

SUPPLEMENTAL RESOLUTION
AUTHORIZING THE ISSUANCE AND SALE OF $____________
SALES TAX REVENUE BONDS,
SERIES 2017
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253898
8707978/ETH/jdl

TABLE OF CONTENTS
SECTION
ARTICLE I
Section 101.
Section 102.
ARTICLE II
Section 201.
Section 202.
Section 203.
Section 204.
Section 205.
Section 206.
Section 207.
Section 208.
Section 209.
Section 210.
Section 211.
Section 212.
ARTICLE III

Section 301.
Section 302.
Section 303.
ARTICLE IV
Section 401.
ARTICLE V
Section 501.
ARTICLE VI

PAGE
DEFINITIONS .................................................................................................3
Definitions..............................................................................................3
Authority for Series 2017 Supplemental Resolution .............................4
AUTHORIZATION, TERMS AND ISSUANCE OF SERIES 2017
BONDS ..........................................................................................................4
Authorization of Series 2017 Bonds, Principal Amount,
Designation and Series ...........................................................................4
Findings and Purpose; Series 2017 Project ............................................4
Issue Date ...............................................................................................4
Series 2017 Bonds..................................................................................5
Denominations and Numbers .................................................................5
Paying Agent ..........................................................................................5
Optional Redemption .............................................................................5
Sinking Fund Redemption .....................................................................6
Sale of Series 2017 Bonds .....................................................................6
Execution and Delivery of Series 2017 Bonds ......................................6
Approval of Continuing Disclosure Undertaking; Official
Statement................................................................................................6
Further Authority ...................................................................................7
ESTABLISHMENT OF SERIES 2017 DEBT SERVICE
SUBACCOUNT, SERIES 2017 PROJECT ACCOUNT, AND SERIES
2017 DEBT SERVICE RESERVE SUBACCOUNT; APPLICATION OF
SERIES 2017 BOND PROCEEDS; PROVISIONS FOR TRANSFERS
OF FUNDS ......................................................................................................7
Establishment of Series 2017 Project Account, Series
2017 Debt Service Subaccount and Series 2017 Debt
Service Reserve Subaccount ..................................................................7
Application of Proceeds .........................................................................7
No Debt Service Reserve Requirement .................................................7
FORM OF SERIES 2017 BONDS.......................................................................7
Form of Series 2017 Bonds....................................................................7
THE TRUSTEE ..............................................................................................15
Appointment of Trustee .......................................................................15
MISCELLANEOUS ........................................................................................15

-i-

SECTION
Section 601.

PAGE
Effective Date ......................................................................................15

-ii-

RESOLUTION
SUPPLEMENTAL RESOLUTION AUTHORIZING THE ISSUANCE AND
CONFIRMING THE SALE OF $____________ SALES TAX REVENUE
BONDS, SERIES 2017 OF THE CITY OF PROVO, UTAH; AND RELATED
MATTERS.
***

***

***

WHEREAS, on February 19, 2004, the Municipal Council (the “Council”) of the City of
Provo, Utah (the “Issuer”), adopted a resolution entitled “Resolution Providing for the Issuance
of Sales Tax Revenue Bonds” (the “Resolution”); and
WHEREAS, the Council deems it advisable and in the interests of the Issuer to provide for
the issuance and sale by the Issuer of $____________ Sales Tax Revenue Bonds, Series 2017
(the “Series 2017 Bonds”) in order to obtain funds to finance the costs of acquisition and
construction of ramps, taxiways, runways, parking facilities, and related facilities at the Issuer’s
municipal airport (the “Project”); and
WHEREAS, a Notice of Public Hearing and Intent to Issue Sales Tax Revenue Bonds of
the Issuer was published on September 2, 2017 and September 9, 2017, in accordance with the
provisions of the Act, and a public hearing was held on September 19, 2017 with respect to the
issuance of the Series 2017 Bonds in accordance with the provisions of Section 11-14-307(6) of
the Act; and
WHEREAS, a notice inviting electronic bids for the purchase of the Series 2017 Bonds has
been advertised by electronic dissemination through the PARITY electronic bid submission
system and brought to the attention of potential purchasers, and the bids received pursuant to
such notice have been tabulated as follows; and
WHEREAS, it has been found that the bid of ________ (the “Purchaser”), conforms to the
parameters, deadlines and procedures set forth in the notice of sale prepared in connection with
the advertisement for sale of the Series 2017 Bonds and is the best bid received for the purchase
of the Series 2017 Bonds, resulting in the sale of the Series 2017 Bonds at the lowest obtainable
interest cost, said bid reading in full as follows:

[ATTACH COPIES OF WINNING BID AND LIST OF BIDS RECEIVED]
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; and
WHEREAS, in the opinion of the City, it is in the best interests of the Issuer that the bid of
the Purchaser be accepted and the sale of the Series 2017 Bonds to the Purchaser be ratified and
confirmed.

NOW, THEREFORE, be it resolved by the Municipal Council of the City of Provo, Utah, as
follows:
ARTICLE I
DEFINITIONS
Section 101.

Definitions.

(a) Except as provided in subparagraph (b) of this Section, all defined terms contained
in the Resolution when used in this Series 2017 Supplemental Resolution shall have the same
meanings as set forth in the Resolution dated February 19, 2004.
(b) As used in this Series 2017 Supplemental Resolution, unless the context shall
otherwise require, the following terms shall have the following meanings:
“Continuing Disclosure Undertaking” means the undertaking of the Issuer, in
substantially the form attached hereto as Exhibit A.
“Issue Date” means the date of issuance and delivery of the Series 2017 Bonds, as
provided in Section 203 hereof.
“Official Statement” means the final Official Statement for the Series 2017 Bonds, dated
__________, 2017, in substantially the form attached hereto as Exhibit B.
“Record Date” means, with respect to any interest payment date for the Series 2017
Bonds, the fifteenth Business Day preceding such interest payment date or, if such day is not a
Business Day, the Business Day immediately preceding such day.
“Representation Letter” means the Blanket Letter of Representations, dated April 14,
1999 from the Issuer to the Depository Trust Company (“DTC”).
“Resolution” means the Resolution Providing for the Issuance of Sales Tax Revenue
Bonds, adopted by the Council on February 19, 2004, as from time to time amended or
supplemented, including by this Series 2017 Supplemental Resolution.
“Series 2017 Bondholder” means the registered owner of any Series 2017 Bonds.
-3-

“Series 2017 Bonds” means the $____________ Sales Tax Revenue Bonds, Series 2017
of the Issuer authorized by this Series 2017 Supplemental Resolution.
“Series 2017 Project Account” means the Series 2017 Project Account established in the
Construction Fund pursuant to Section 5.03 of the Resolution and Section 301 hereof.
“Series 2017 Supplemental Resolution” means this Supplemental Resolution of the
Issuer.
“Trustee” means ZB, National Association, dba Zions Bank, Salt Lake City, Utah, and
its successors and permitted assigns under the Resolution.
“Underwriter” means ___________, as the initial Underwriter of the Series 2017 Bonds.
The terms “hereby”, “hereof”, “hereto”, “herein”, “hereunder”, and any similar terms
as used in this Series 2017 Supplemental Resolution, refer to this Series 2017 Supplemental
Resolution.
Section 102. Authority for Series 2017 Supplemental Resolution. This Series 2017
Supplemental Resolution is adopted pursuant to the provisions of the Act and the Resolution.
ARTICLE II
AUTHORIZATION, TERMS AND ISSUANCE OF SERIES 2017 BONDS
Section 201. Authorization of Series 2017 Bonds, Principal Amount, Designation and
Series. A Series of Sales Tax Revenue Bonds is hereby authorized to be issued for the purpose
specified in Section 202 in the aggregate principal amount of $____________ in accordance with
and subject to the terms, conditions and limitations established in the Resolution and this Series
2017 Supplemental Resolution. Such Series of Bonds shall be designated “Sales Tax Revenue
Bonds, Series 2017.”
Section 202. No Petition. The Issuer has complied with all of the requirements of
Section 11-14-307(6) of the Act, and no written petition requesting an election on the issuance of
the Series 2017 Bonds has been filed pursuant to Section 11-14-307(7) of the Act.
Section 203. Issue Date. The Issue Date of Series 2017 Bonds shall be the date of
original issuance and delivery thereof.
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Section 204. Series 2017 Bonds. The Series 2017 Bonds shall bear interest from the
Issue Date, payable semiannually on February 15 and August 15 in each year, commencing
February 15, 2018, at the rates, and shall mature on the dates and in the principal amounts, as
follows:
FEBRUARY 15
OF THE YEAR

AMOUNT
MATURING

INTEREST
RATE

Section 205. Denominations and Numbers. The Series 2017 Bonds shall be issued only
in fully-registered form, without coupons. The Series 2017 Serial Bonds shall be issued in the
denomination of $5,000 or any integral multiple thereof. The Series 2017 Term Bonds shall be
initially issued in the denomination of $5,000 or any integral multiple thereof. The Series 2017
Bonds shall be numbered from one (1) consecutively upwards in order of authentication and
delivery by the Trustee.
Section 206. Paying Agent. ZB, National Association, dba Zions Bank, Salt Lake City,
Utah, is hereby appointed the Paying Agent for the Series 2017 Bonds, subject to the Paying
Agent executing and delivering an acceptance to the Issuer and the Trustee as contemplated in
Section 7.02 of the Resolution. Principal and Redemption Price of the Series 2017 Bonds shall
be payable at the principal corporate trust office of the Paying Agent or of any successor as
Paying Agent in any coin or currency which on the date of payment is legal tender for the
payment of debts due the United States of America. Payment of interest on any Series 2017
Bonds shall be (i) made to the registered owner thereof and shall be paid by check or draft
mailed to the registered owner thereof as of the close of business on the Record Date at his
address as it appears on the registration books of the Issuer maintained by the Trustee or at such
other address as is furnished to the Trustee in writing by such registered owner or (ii) made by
wire transfer to the registered owner upon written notice by such owner to the Trustee given not
less than 15 days prior to such Interest Payment Date, subject to the provisions of Section 3.01 of
the Resolution.
Section 207. Optional Redemption. (a) The Series 2017 Bonds maturing on or after
February 15, _______ are subject to redemption, in whole or in part, at the option of the Issuer,
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on or after ___________, upon notice as provided in the Resolution, on any date prior to their
maturity at a Redemption Price equal to 100% of the principal amount of such Series 2017
Bonds, plus accrued interest, if any, thereon to the redemption date.
Section 208.
Sinking Fund Redemption. Each of the Series 2017 Bonds
maturing on February 15, ____ shall be redeemed in part by operation of sinking fund
installments upon notice as provided in the Resolution at a Redemption Price equal to 100% of
the portion of the principal amount thereof to be redeemed, together with accrued interest to the
date of redemption. The principal amounts and due dates of the sinking fund installments for
such Series 2017 Bonds, are set forth in the following table:
FEBRUARY 15
OF THE YEAR

PRINCIPAL AMOUNT

Section 209. Sale of Series 2017 Bonds. The bid of the Purchaser for the purchase of the
Series 2017 Bonds, as described in this section, shall be and the same is hereby accepted, it being
hereby found, determined and declared after public advertisement for bids for the purchase of the
Series 2017 Bonds, that the Series 2017 Bonds will bear interest at the lowest obtainable true
interest cost. The sale of the Bonds to the Purchaser at the price of $________ is hereby
confirmed.
Section 210. Execution and Delivery of Series 2017 Bonds. (a) The Series 2017 Bonds
shall be executed on behalf of the Issuer by the Mayor by his manual or facsimile signature, and
attested by the City Recorder by his manual or facsimile signature, with the seal of the Issuer
impressed thereon or with a facsimile of the seal of the Issuer imprinted thereon.
(b) The Series 2017 Bonds shall be delivered to the Trustee for manual authentication
by it, upon compliance with the provisions of Sections 2.02, 2.03 and 3.02 of the Resolution, and
redelivery for the account of the Underwriter at such time and place as provided in, and subject
to, the provisions of the Bond Purchase Agreement.
Section 211. Approval of Continuing Disclosure Undertaking; Official Statement. (a)
The Continuing Disclosure Undertaking, in substantially the form attached hereto as Exhibit A, is
hereby authorized and approved, and the Mayor is hereby authorized, empowered and directed to
execute and deliver the Continuing Disclosure Undertaking on behalf of the Issuer, and the City
Recorder is hereby authorized, empowered and directed to affix the corporate seal of the Issuer
to the Continuing Disclosure Undertaking and to attest such seal and execution, with such
changes to the Continuing Disclosure Undertaking from the form attached hereto as are approved
by the Mayor, his execution thereof to constitute conclusive evidence of such approval.
-6-

(b) The final Official Statement of the Issuer for the Series 2017 Bonds, in substantially
the form attached hereto as Exhibit B, with such changes, omissions, insertions and revisions as
the Mayor shall approve, is hereby authorized, and the Mayor shall sign and deliver such Official
Statement to the Underwriter for distribution to the Underwriter of the Bonds and other
interested persons, his execution thereof to constitute conclusive evidence of such approval. The
prior use of the Preliminary Official Statement in connection with the offering of the Series 2017
Bonds is hereby acknowledged, approved and ratified.
Section 212. Further Authority. The Mayor, the Chief Administrative Officer, the City
Recorder and other officers of the Issuer are, and each of them is, hereby authorized to do or
perform all such acts and to execute all such certificates, documents and other instruments as
may be necessary or advisable to provide for the issuance, sale and delivery of the Series 2017
Bonds.
ARTICLE III
ESTABLISHMENT OF SERIES 2017 DEBT SERVICE SUBACCOUNT AND
SERIES 2017 PROJECT ACCOUNT; APPLICATION OF SERIES 2017 BOND PROCEEDS;
PROVISIONS FOR TRANSFERS OF FUNDS
Section 301. Establishment of Series 2017 Project Account and Series 2017 Debt
Service Subaccount. (a) There is hereby established a Project Account in the Construction
Fund designated as the “Series 2017 Project Account,” moneys which shall be used for the
purposes and as authorized by Section 5.03 of the Resolution.
(b) Pursuant to the provisions of Sections 5.02 and 5.06 of the Resolution, there is
hereby established in the Debt Service Account in the Bond Fund a separate Series Subaccount
for the Series 2017 Bonds designated as the “Series 2017 Debt Service Subaccount.”
Section 302. Application of Proceeds. All of the proceeds of the Series 2017 Bonds
shall be paid to the Trustee for deposit into the Series 2017 Project Account in the Construction
Fund, to be used to pay costs of the Project and costs of issuance of the Series 2017 Bonds.
Section 303. No Debt Service Reserve Requirement. There is no Debt Service Reserve
Requirement with respect to the Series 2017 Bonds.
ARTICLE IV
FORM OF SERIES 2017 BONDS
Section 401. Form of Series 2017 Bonds. Subject to the provisions of the Resolution,
each Series 2017 Bond shall be, respectively, in substantially the following form, with such
insertions or variations as to any redemption or amortization provisions and such other insertions
or omissions, endorsements and variations as may be required or permitted by the Resolution:
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_______________________________________
Unless this certificate is presented by an authorized representative of The Depository Trust Company, a New York
corporation (“DTC”), to the Issuer or its agent for registration of transfer, exchange, or payment, and any
certificate issued is registered in the name of Cede & Co. or in such other name as is requested by an authorized
representative of DTC (and any payment is made to Cede & Co. or to such other entity as is requested by an
authorized representative of DTC), ANY TRANSFER, PLEDGE, OR OTHER USE HEREOF FOR VALUE OR
OTHERWISE BY OR TO ANY PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede & Co., has
an interest herein.

_______________________________________
REGISTERED

REGISTERED
[FORM OF SERIES 2017 BOND]

No. R-____

$_____________
UNITED STATES OF AMERICA
STATE OF UTAH
CITY OF PROVO, UTAH
SALES TAX REVENUE BOND
SERIES 2017

INTEREST RATE

MATURITY DATE

ISSUE DATE

CUSIP

____%

February 15, ______

October ___, 2017

__________

Registered Owner: ___________________
Principal Amount: --------------------------------------- DOLLARS -----------------------------------------KNOW ALL MEN BY THESE PRESENTS that the City of Provo, Utah (the “Issuer”), a
municipal corporation and political subdivision of the State of Utah, acknowledges itself
indebted and for value received hereby promises to pay, but solely in the manner and from the
revenues and sources hereinafter provided, to the registered owner identified above, or registered
assigns, on the maturity date specified above, upon presentation and surrender hereof, the
principal amount identified above, and to pay to the registered owner hereof interest on the
balance of said principal amount from time to time remaining unpaid from the interest payment
date next preceding the date of registration and authentication of this Bond, unless this Bond is
registered and authenticated as of an interest payment date, in which event this Bond shall bear
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interest from such interest payment date, or unless this Bond is registered and authenticated prior
to the first interest payment date, in which event this Bond shall bear interest from the issue date
specified above (the “Issue Date”), or unless, as shown by the records of ZB, National
Association, dba Zions Bank, Salt Lake City, Utah, as Trustee (as hereinafter defined), interest
on the hereinafter referred to Bonds shall be in default, in which event this Bond shall bear
interest from the date to which interest has been paid in full, or unless no interest has been paid
on this Bond, in which event it shall bear interest from its Issue Date, at the interest rate per
annum determined as hereinafter provided, payable on each interest payment date until payment
in full of such principal, and to pay interest on overdue principal of this Bond at the interest rate
borne by this Bond, except as the provisions set forth in the hereinafter referred to Resolution
with respect to redemption prior to maturity may become applicable hereto. Principal and
redemption price of this Bond shall be payable at the principal corporate trust office of ZB,
National Association, dba Zions Bank, Salt Lake City, Utah, a paying agent of the Issuer, or its
successor as such paying agent, in any coin or currency of the United States of America which at
the time of payment is legal tender for the payment of public and private debts; and payment of
the interest hereon shall be (i) made to the registered owner hereof and shall be paid by check or
draft mailed to the person who is the registered owner of record as of the close of business on the
fifteenth day of the calendar month preceding each interest payment date (or if such fifteenth day
is not a business day, the next preceding business day) at the address of such registered owner as
it appears on the registration books of the Issuer maintained by the Trustee, or at such other
address as is furnished in writing by such registered owner to the Trustee as provided in the
Resolution or (ii) made by wire transfer to such registered owner upon written notice by such
owner to the Trustee given not less that 15 days prior to such interest payment date, subject to
the provisions of the Resolution.
This Bond is a special obligation of the Issuer and is one of the Sales Tax Revenue Bonds
of the Issuer (the “Bonds”) and is issued under the provisions of the Local Government Bonding
Act, Title 11, Chapter 14, Utah Code Annotated 1953, as amended, and other applicable
provisions of law (the “Act”), for the purpose of financing the costs of the Project (as defined in
the hereinafter defined Supplemental Resolution) and paying the costs incurred in connection
with the issuance and sale of the Bonds.
The Bonds are issued under the terms of the Resolution Providing for the Issuance of
Sales Tax Revenue Bonds of the Issuer adopted on February 19, 2004 (the “Bond Resolution”),
as supplemented by a Supplemental Resolution adopted on October 17, 2017 (the “Supplemental
Resolution”), as the same may from time to time be amended or supplemented by further
resolutions of the Issuer (such Bond Resolution and Supplemental Resolution and any and all
such further resolutions being herein collectively called the “Resolution”).
The Issuer is obligated to pay principal, redemption price of, and interest on this Bond
solely from local sales and use tax revenues received by the Issuer pursuant to the Utah Local
Sales and Use Tax Act, Title 59, Chapter 12, Part 2, Utah Code Annotated 1953, as amended (the
“Revenues”) and other funds of the Issuer pledged therefor under the terms of the Resolution.
This Bond is not a debt of the Issuer within the meaning of any constitutional or statutory
limitation of indebtedness or a pledge of the general credit of the Issuer. Pursuant to the
Resolution, sufficient Revenues have been pledged and will be set aside into special funds by the
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Issuer to provide for the prompt payment of the principal of and interest on this Bond and all
Bonds of the series of which it is a part.
As provided in the Resolution, Bonds may be issued from time to time in one or more
series in various principal amounts, may mature at different times, may bear interest at different
rates, and may otherwise vary as provided in the Resolution, and the aggregate principal amount
of Bonds which may be issued is not limited. All Bonds issued and to be issued under the
Resolution and certain other obligations entered into or to be entered into by the Issuer under the
Resolution are and will be equally and ratably secured by the pledge and covenants made therein,
except as otherwise expressly provided or permitted in or pursuant to the Resolution.
This Bond is one of a total authorized issue of Bonds of $____________ (the “Series
2017 Bonds”) designated as “Sales Tax Revenue Bonds, Series 2017”, dated as of the Issue
Date, and duly issued under and by virtue of the Act and under and pursuant to the Resolution.
Copies of the Resolution are on file at the office of the City Recorder of the City of Provo, Utah,
and at the principal corporate trust office of ZB, National Association, dba Zions Bank, Salt Lake
City, Utah, as trustee under the Resolution (said trustee and any successors thereto under the
Resolution being herein called the “Trustee”), and reference to the Resolution and to the Act is
made for a description of the pledge and covenants securing the Bonds, the nature, manner and
extent of enforcement of such pledge and covenants, the terms and conditions upon which the
Series 2017 Bonds are issued and additional bonds and other obligations payable from the
Revenues may be issued thereunder on a parity with the Series 2017 Bonds, and a statement of
the rights, duties, immunities and obligations of the Issuer and of the Trustee. Such pledge and
other obligations of the Issuer under the Resolution may be discharged at or prior to the maturity
or redemption of the Bonds upon the making of provisions for the payment thereof on the terms
and conditions set forth in the Resolution.
To the extent and in the respects permitted by the Resolution, it may be modified or
amended by action on behalf of the Issuer taken in the manner and subject to the conditions and
exceptions prescribed in the Resolution.
This Bond is transferable, as provided in the Resolution, only upon the books of the
Issuer kept for that purpose at the principal corporate trust office of the Trustee, by the registered
owner hereof in person or by his attorney duly authorized in writing, upon surrender hereof
together with a written instrument of transfer in a form approved by the Trustee, duly executed
by the registered owner or his duly authorized attorney, and thereupon the Issuer shall issue in
the name of the transferee a new registered Series 2017 Bond or Bonds of the same aggregate
principal amount, denominations, Series designation and maturity as the surrendered Series 2017
Bond, all as provided in the Resolution and upon the payment of the charges therein prescribed.
The Issuer, the Trustee, and any paying agent may treat and consider the person in whose name
this Series 2017 Bond is registered as the holder and absolute owner hereof for the purpose of
receiving payment of, or on account of, the principal or redemption price hereof and interest due
hereon and for all other purposes whatsoever.
The Series 2017 Bonds are issuable in the form of fully-registered Bonds, without
coupons, initially in the denomination of $5,000 and any integral multiple thereof.
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The Series 2017 Bonds maturing on or after February 15, _______ are subject to
redemption, in whole or in part, at the option of the Issuer, on or after ___________, upon notice
as provided in the Resolution, on any date prior to their maturity at a Redemption Price equal to
100% of the principal amount of such Series 2017 Bonds, plus accrued interest, if any, thereon to
the redemption date.
Each of the Series 2017 Bonds maturing on February 15, ____ shall be redeemed in part
by operation of sinking fund installments upon notice as provided in the Resolution at a
Redemption Price equal to 100% of the portion of the principal amount thereof to be redeemed,
together with accrued interest to the date of redemption. The principal amounts and due dates of
the sinking fund installments for such Series 2017 Bonds, are set forth in the following table:
FEBRUARY 15
OF THE YEAR

PRINCIPAL AMOUNT

Notice of redemption shall be given by the Trustee by registered or certified mail, not less
than 30 nor more than 45 days prior to the redemption date, to the registered owner of this Bond,
at his address as it appears on the bond registration books of the Trustee, or at such address as he
may have filed with the Trustee for that purpose. Each notice of redemption shall state the
redemption date, the place of redemption, the source of the funds to be used for such redemption,
the principal amount and, if less than all of the Series 2017 Bonds of like maturity are to be
redeemed, the distinctive numbers of the Series 2017 Bonds to be redeemed, and shall also state
that the interest on the Series 2017 Bonds or portions thereof in such notice designated for
redemption shall cease to accrue from and after such redemption date and that on said date there
will become due and payable on each of said Series 2017 Bonds the redemption price thereof and
interest accrued thereon to the redemption date.
If notice of redemption shall have been given as aforesaid, the Bonds or portions thereof
specified in said notice shall become due and payable at the applicable redemption price on the
redemption date therein designated, and if, on the redemption date, moneys for the payment of
the redemption price of all the Bonds to be redeemed, together with interest to the redemption
date, shall be available for such payment on said date, then from and after the redemption date
interest on such Bonds shall cease to accrue and become payable.
Except as otherwise provided herein and unless the context clearly indicates otherwise,
words and phrases used herein shall have the same meanings as such words and phrases in the
Resolution.
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This Bond and the issue of Series 2017 Bonds of which it is a part are issued in
conformity with and after full compliance with the Constitution of the State of Utah and pursuant
to the provisions of the Act and all other laws applicable thereto.
Pursuant to Section 11-14-307(3) of the Act, the State of Utah pledges and agrees with
the holders of the Series 2017 Bonds that the State of Utah will not alter, impair or limit the
Revenues in a manner that reduces the amounts to be rebated to the Issuer which are devoted or
pledged by the Resolution until the Series 2017 Bonds, together with applicable interest, are fully
met and discharged; provided, however, that nothing shall preclude such alteration, impairment
or limitation if and when adequate provision shall be made by law for the protection of the
holders of the Series 2017 Bonds.
It is hereby certified and recited that all conditions, acts and things required by the
Constitution or statutes of the State of Utah or by the Act or the Resolution to exist, to have
happened or to have been performed precedent to or in the issuance of this Series 2017 Bond
exist, have happened and have been performed and that the issue of the Series 2017 Bonds,
together with all other indebtedness of the Issuer, is within every debt and other limit prescribed
by said Constitution and statutes.
This Bond shall not be valid until the Certificate of Authentication hereon shall have been
manually signed by the Trustee.
IN WITNESS WHEREOF, THE CITY OF PROVO, UTAH, has caused this Bond to be signed in
its name and on its behalf by the Mayor and its corporate seal to be impressed hereon, attested by
the City Recorder, all as of the Issue Date specified above.
CITY OF PROVO, UTAH

Mayor
COUNTERSIGN AND ATTEST:

City Recorder
[SEAL]
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[FORM OF TRUSTEE’S CERTIFICATE OF AUTHENTICATION]
This Bond is one of the Bonds described in the within-mentioned Resolution and is one
of the Sales Tax Revenue Bonds, Series 2017, of the City of Provo, Utah.
Date of registration and authentication: October __, 2017.
ZB, NATIONAL ASSOCIATION, DBA ZIONS BANK,
as Trustee

By _________________________
Vice President
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[FORM OF ASSIGNMENT]
The following abbreviations, when used in the inscription on the face of this certificate,
shall be construed as though they were written out in full according to the applicable laws or
regulations.
TEN COM
TEN ENT
JT TEN

—
—
—

as tenants in common
as tenants by the entirety
as joint tenants with right
of survivorship and not as
tenants in common

UNIF TRAN MIN ACT—
_______ Custodian _______
(Cust)
(Minor)
under Uniform Transfers to Minors Act of
_________________________________
_
(State)

Additional abbreviations may also be used though not in the above list.
FOR VALUE RECEIVED ____________________________________ hereby sells, assigns
and transfers unto
Insert Social Security or Other
Identifying Number of Assignee
______________________________________________________________________________
(Please Print or Typewrite Name and Address of Assignee)
the within Bond of the CITY OF PROVO, UTAH, and hereby irrevocably constitutes and appoints
________________________________________________ Attorney to register the transfer of
said Bond on the books kept for registration thereof with full power of substitution in the
premises.
Dated: __________________________

Signature: ________________________________

SIGNATURE GUARANTEED:
___________________________________
NOTICE: Signature(s) must be guaranteed by an “eligible guarantor institution” that is a
member of or a participant in a “signature guarantee program” (e.g., the Securities Transfer
Agents Medallion Program, the Stock Exchange Medallion Program or the New York Stock
Exchange, Inc. Medallion Signature Program).
NOTICE: The signature to this assignment must correspond with the name of the registered
owner as it appears upon the face of the within Bond in every particular, without alteration or
enlargement or any change whatever.
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ARTICLE V
THE TRUSTEE
Section 501. Appointment of Trustee. For the benefit and protection of the holders of
the Series 2017 Bonds and any other Bonds hereafter issued pursuant to the Resolution, ZB,
National Association, dba Zions Bank, a national banking association having trust power, doing
business and having its corporate trust office in Salt Lake City, Utah, is hereby appointed as
Trustee, Paying Agent and Transfer Agent with respect to the Sereis 2017 Bonds. ZB, National
Association, dba Zions Bank shall signify acceptance of the duties and obligations imposed upon
it by the Resolution by executing and delivering to the Issuer a written acceptance thereof prior
to the delivery of the Series 2017 Bonds.
ARTICLE VI
MISCELLANEOUS
Section 601.
immediately.

Effective Date. This Series 2017 Supplemental Resolution shall take effect
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PASSED, ADOPTED AND APPROVED this October 17, 2017.

_________________________________
Council Chair
ATTEST:

_______________________
City Recorder
[SEAL]

PRESENTATION TO THE MAYOR
The foregoing resolution was presented to the Mayor for his approval or disapproval on
the ___ day of October, 2017.

___________________________________
Council Chair

MAYOR’S APPROVAL OR DISAPPROVAL
The foregoing resolution is hereby approved this _____ day of October, 2017.

___________________________________
Mayor
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STATE OF UTAH
COUNTY OF UTAH

)
)
)

I, the duly chosen, qualified and acting City Recorder of the City of Provo, Utah, do
hereby certify that the foregoing resolution was duly adopted by the Municipal Council at a
special meeting held at the regular meeting place of the Municipal Council, at 351 West Center
Street, Provo, Utah, on October 17, 2017, and became effective as of said date, that said
resolution has been compared by me with the original thereof, recorded in the minute book of the
Issuer and that said resolution is a correct transcript of the whole thereof, and that said resolution
has not been altered, amended or repealed but is in full force and effect.
IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the official seal of the
City of Provo, Utah, this October 17, 2017.

_________________________________
City Recorder
[SEAL]
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EXHIBIT A
[CONTINUING DISCLOSURE UNDERTAKING]

A-1

EXHIBIT B
[OFFICIAL STATEMENT]

B-1

1
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3
4
5
6
7
8
9
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

RESOLUTION 2017-.
A RESOLUTION OF PROVO CITY AUTHORIZING PARTICIPATION IN
THE SMALL BUSINESS LOAN PROGRAM ADMINISTERED BY THE
BUSINESS LOANS OF UTAH (BLU). (17-121)
WHEREAS, after contemplating current local economic conditions, Provo City has
deemed it desirable to appropriate funds to help the growth of small businesses by the Utah
Small Business Growth Initiative, LLC “USBGI,” dba Business Loans of Utah (“BLU”), as
described in Attachment A; and
WHEREAS, Provo City is authorized to appropriate money for any purpose that, in its
judgment, provides for the prosperity and economic well-being of Provo City inhabitants; and
WHEREAS, expansion of small businesses locally can be hampered by limited funding
sources; and
WHEREAS, Provo City’s participation in BLU’s program will provide additional funds
for the purpose of small business growth and expansion; and
WHEREAS, participation in BLU’s small business loan program provides an opportunity
to strengthen small businesses, create and retain jobs, provide economic opportunities, and
stimulate the redevelopment and utilization of commercial and industrial property; and
WHEREAS, Provo City’s working with BLU multiplies the amount of funds available to
small businesses while limiting the risk to Provo City; and
WHEREAS, the Provo City Municipal Council finds that participation in BLU’s program
is necessary and appropriate to accomplish the reasonable goals and objectives of the City to
increase economic development and job creation through small businesses located in Provo City;
and
WHEREAS, on June 20, 2017, the Municipal Council appropriated $100,000 to
Economic Development for this purpose; and
WHEREAS, on October 3, 2017 and October 17, 2017, the Municipal Council held duly
noticed public meetings to ascertain the facts regarding this matter, which facts and comments
are found in the meeting records; and
WHEREAS, after considering the Mayor’s recommendation, and facts and comments
presented to the Municipal Council, the Council finds the proposed participation reasonably
furthers the health, safety, and general welfare of the citizens of Provo City.

44
45
46
47
48
49
50
51
52
53
54
55
56

NOW, THEREFORE, be it resolved by the Municipal Council of Provo City, Utah as
follows:
PART I:
The Mayor, or his designee, is authorized to execute all documents or agreements
necessary for participation in the small business loan program.
PART II:
This resolution shall take effect immediately.
END OF RESOLUTION

ATTACHMENT A

BUSINESS LOANS OF UTAH (BLU) GUIDELINES
I.

II.

PURPOSE
a. To strengthen small businesses, create and retain jobs, and provide economic
opportunities by improving access to small business financing.
b. To provide loans to small businesses unable to acquire financing from traditional
financial institutions, but whom BLU deems otherwise creditworthy.
c. To stimulate the redevelopment and utilization of deteriorated commercial and
industrial property.
d. To provide cities and counties with opportunities to increase economic development
in their areas by accessing BLU funds made available for small business loans.
BLU PRODUCTS
The anticipated loan products include:
a.
b.
c.
d.
e.

III.

Equipment Loans
Working Capital Loans
Accounts Receivable Loans
Unsecured Loans
Real Estate Loans

MEMBERS
The BLU membership classes include:
a. Government Entities – cities and counties that participate in BLU will have access to
the loan fund. The amount of access will be determined based on the amount of loan
loss that contribute to the fund. For each $100,000 that the government entity provide
in loan loss reserve, they will have access to $700,000 in loan funds. The loan loss
reserve provided by each governmental entity will be allocated for those loan
originated in the entity’s target area.
b. Lenders – lenders are expected to provide $7MM in debt to the fund. The lenders will
have a seat on the loan committee and a majority of the lenders will have to approve
each loan.
c. USBGI – Utah Small Business Growth Initiative, LLC dba Business Loans of Utah
(USBGI) will provide $400,000 in general loss reserves. USBGI will have one vote
on the loan committee and will be serve as the fund manager.

IV.

TERM
a. The anticipated BLU term is 7 years. There will be a 2-year draw down period
followed by a 5-year repayment period.
1

b. Individual loans made by the fund cannot exceed 5 years.
c. Loans are anticipated to be renewed by the lenders each year for one additional
year.
d. Any lender that does not renew the loan each year will still be required to fund
during the remaining draw down period.
V.

FUND & LOAN LOSS RESERVE (LLR)
a. BLU has initiated this fund by using public resources as loan loss reserve for
Community Reinvestment Act (CRA) qualifying loans from private financial
institutions.
b. The initial loan fund is anticipated to be $7MM with a total loss reserve of 20% or
$1.4MM.
c. USBGI will provide a general LLR of $400,000.
d. The USBGI LLR will be general LR
e. The governmental entities will provide a total LLR of $1MM.
f. The governmental LLR must be from nonfederal funds and will be in the first lost
position on loans financed for use in the governmental entity’s target market.
g. Governmental entities will provide $100,000 in LLR for each $700,000 of loan
funds available to them. The $100,000 will be paid up front.
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BLU Small Business Loan Fund
Appropriation Study
In Compliance with Utah Code Annotated Section s
10-8-2 (Cities) & 17-50-302 (Counties)

September 12, 2017

Business Loans of Utah Appropriation Study
Provo City desires to appropriate funds to encourage the growth of small businesses by
participating in the small business loan fund (the “Fund”) administered by Business Loans of
Utah (“BLU”).1 The Fund’s purpose it to provide critical access to monetary funds for
underserved businesses. Under UCA §§ 10-8-22 (cities) and 17-50-302 (counties), a study must
be conducted identifying the anticipated benefits and value of proposed appropriations (the
“Appropriations Study”). In compliance with the applicable statutes, this Appropriations Study
of Provo City’s participation in the BLU Fund was prepared considering the following factors:
1. 1)
The benefit and value expected to be received in return for money or resources
appropriated;
2. The purpose for the appropriation, including an analysis of the way the appropriation
will be used to enhance the safety, health, prosperity, moral well-being, peace, order,
comfort, or convenience of residents; and
3. Whether the appropriation is necessary and appropriate to accomplish reasonable goals
and objectives in the area of economic development, job creation, affordable housing,
blight elimination, job preservation, the preservation of historic structures and property,
and any other public purpose.
Background
In the United States, 99.7 percent of all employers are small businesses and small businesses
employ over 56 million people (or 48.7 percent of private sector employees) in the nation. 3 In a
national study, Utah finishes 24th for Access to Capital, its worst category. Utah businesses
attracted an impressive $732 million in venture capital last year, according to the National
Venture Capital Association, placing the state in the top tier nationally. But small-business
lending lags the rest of the country.4
Non-predatory lending opportunities are very limited for emerging Provo City small businesses
to expand. In fact, according to the National Small Business Association, 27% of small
businesses claimed “that they weren’t able to receive the funding they needed.”5 The BLU Fund
is an economic development tool that allows local municipalities and counties to participate in
providing local small businesses not considered “bankable” by traditional lending institutions,
with the financing they need to succeed.
Additionally, Provo City Mayor’s Office of Economic Development mission is to “encourage
business growth and wise investment of public funds; proactively and professionally marketing
Provo as a premier destination for businesses due to its vibrant economy and high-quality
talent…”6 Participation in the BLU Fund will align with this mission.
1

The Fund is administered by Utah Small Business Growth Initiative, LLC d/b/a Business Loans of Utah.
https://le.utah.gov/xcode/Title10/Chapter8/10-8-S2.html
3
https://www.sba.gov/sites/default/files/Small_Business_Advocate_Feb_2015.pdf
4
https://www.cnbc.com/2016/07/12/utah-is-americas-top-state-for-business-in-2016.html
5
https://www.fundera.com/blog/small-business-statistics
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Benefits to Cities & Counties
1. Exponential Increase in Resources for Economic Development
a. 7-to-1
Every $1 appropriated by Provo City to the BLU Fund will yield $7 to lend to small
businesses in its area. This 7-to-1 structure allows Provo City to effectively appropriate
seven times the funds in its budget to economic development. Not only is this
accomplished without raising taxes but it allows Provo City to significantly increase the
benefits taxpayers enjoy for the taxes they are already paying.
b. Returns on Investment
Cities and counties will receive interest on the loans extended to small businesses in its
geographic location. The interest will be earned on subordinated debt at the current rate
of LIBOR + 350. This rate is subject to change based on market conditions and the term
of the loan. Interest will be held by BLU for cities and counties and will be available for
reinvestment in the Fund upon full repayment of the loan. However, since Provo City
will be participating in a loan program, there is the possibility that Provo may experience
a full or partial loss of Provo’s portion of a loan, rather than Provo receiving a gain or
return on that outlay.
2. Tax Base
a. Property Tax
Small business growth and development will result in higher taxable values of the
commercial properties improved or built using loan funds. Such development, and the
reduction of blight, will incrementally increase the property tax revenue realized by local
taxing authorities.
b. Sales Tax
Vacant, undeveloped, and underutilized properties capable of being used for small
businesses represent potential sales tax revenue that could be recovered by participating
in the BLU Fund. Sales tax revenue will increase as the number of small businesses and
the economic strength of existing businesses increase.
c. Other Revenues
In addition to property and sales tax revenues, the small business development possible
through the BLU Fund will generate other revenues such as business license fees, charges
for services, municipal energy (“franchise”) fees, and one-time fees like building permit
and impact fees.

3. Associated Economic Activity
a. Business and Employee Expenditures
It is anticipated that small businesses will directly and indirectly purchase local goods,
services, and labor related to their operations from local or regional sources. These
purchases will likely increase employment opportunities in the related businesses of
restaurants, utility services, equipment sales and repair, retail, professional services,
financial services, etc. The resulting impacts to the community will include:





Encouragement of economic development and the creation of additional
jobs in the community.
An increase in direct purchases within the city/county.
Economic diversification within the city/county.
Strengthening of existing businesses and industries located within
city/county by providing new employees likely to live, shop, and pay taxes
in the city/county and region.

b. Construction Expenditures
Loans used to fund construction activities associated with building, expanding, and
renovating commercial space for small businesses will stimulate growth and employment
of construction contractors, suppliers, and laborers. A portion of the labor costs
associated with these construction activities will be spent in the community by laborers
for convenience goods and services (e.g., lunch, fuel, personal services, etc.).
c. Neighborhood Benefits
The loan funds used to build new commercial space, and improve existing buildings, will
reduce blight and spur additional redevelopment in surrounding areas. Residents of
adjacent neighborhoods and nearby commercial properties will benefit from the private
investment in the form of accessible, local commercial services, and from the increased
safety, rising property values, and renewed vitality that come from development and
blight reduction.

Purpose for the Appropriation
The purposes for making appropriations to the BLU Fund include:


To strengthen small businesses, create and retain jobs, and provide economic
opportunities by improving access to small business financing.





To provide loans to small businesses unable to acquire financing from traditional
financial institutions, but whom BLU deems otherwise creditworthy.
To stimulate the redevelopment and utilization of vacant commercial and
industrial property.
To provide cities and counties with opportunities to increase economic
development in their areas by accessing BLU funds made available for small
business loans.

Necessary & Appropriate to Accomplish Provo’s Goals and
Objectives
This appropriation is necessary and appropriate to accomplish the reasonable goals and
objectives of Provo in the area of economic development, job creation, affordable
housing, blight elimination, job preservation, and any other public purpose.
A. Necessary
This proposed public investment in the BLU Fund and small business is an opportunity to
“jumpstart” new interest and private development in the immediate area. Except for the
use of public investment in the form of the proposed appropriation, it is reasonably
expected that, due to market constraints and lack of interest because of risk, the desired
expansion and growth of the area would not occur, or would occur in an undesirable
manner. Working together with private lenders and BLU will ensure that the proposed
appropriation will have an immediate leveraged impact on the area, will bring about the
greatest value, and help ensure economic development is accomplished in a
comprehensive manner.
B. Appropriate
Appropriations to the BLU Fund are appropriate given the potential for exponential
growth and development of small businesses, job creation, and the general economic
improvement. The risk-managed structure of the fund limits the exposure to losses and
provides unrivaled leveraging of resources.

To meet public notice requirements, this study has been available for public review
since [date]. The legislative body will hold a public hearing on whether to
participate in BLU. A public hearing will be held October 17, 2017, at 5:30p.m. at
the Provo City Council Chambers located at 351 West Center Street, Provo, Utah.

DRAFT: September 14, 2017

CREDIT AGREEMENT
among
UTAH SMALL BUSINESS GROWTH INITIATIVE LLC, DBA BUSINESS LOANS OF UTAH
as Borrower,
and
UTAH SMALL BUSINESS GROWTH INITIATIVE LLC, DBA BUSINESS LOANS OF UTAH,
as Administrative Agent,
and
ZB, N.A., DBA ZIONS FIRST NATIONAL BANK,
as Class A Lender,
and
BOX ELDER COUNTY, CITY OF OREM, OGDEN CITY CORPORATION,
PROVO CITY, SPANISH FORK CITY, AND WEBER COUNTY,
as Class B Lenders,
and
UTAH SMALL BUSINESS GROWTH INITIATIVE LLC, DBA BUSINESS LOANS OF UTAH
as Class C Lender.

Dated as of October _____, 2017
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CREDIT AGREEMENT
THIS AGREEMENT is made as of October _____ 2017, among (i) Utah Small Business
Growth Initiative, LLC, a Utah limited liability company, dba Business Loans of Utah (the
“Borrower”), (ii) Utah Small Business Growth Initiative, LLC, a Utah limited liability
company, dba Business Loans of Utah (“USBGI”), in its capacity as the Administrative Agent
for the Lenders (in such capacity, the “Administrative Agent”), (iii) ZB, N.A., dba Zions First
National Bank, in its capacity as the Class A Lender, (iv) Box Elder County, a body corporate
and politic of the State of Utah, City of Orem, a municipal corporation and political subdivision
of the State of Utah, Ogden City Corporation, a Utah municipal corporation, also known and
referred to as Ogden City or the City of Ogden, Provo City, a municipal corporation and
political subdivision of the State of Utah, Spanish Fork City, a body corporate and politic of the
State of Utah, and Weber County, a body corporate and politic of the State of Utah, in their
capacities as Class B Lenders (in such capacity, each a “Class B Lender”); and (v) USBGI in its
capacity as the Class C Lender (in such capacity, the “Class C Lender”). Capitalized terms used
herein shall, unless otherwise expressly defined in the text of this Agreement, have the meanings
assigned to them in Exhibit A hereof.
WITNESSETH
WHEREAS, Borrower is engaged in the business of originating Project Loans;
WHEREAS, Borrower wishes to obtain loans from the Lenders to enable Borrower to
originate Project Loans which Project Loans comply with the requirements of this Agreement as
to, among other matters, amount, term, use of proceeds and time of origination;
WHEREAS, but for the execution and delivery by the Borrower of this Agreement the
Class A Lender, the Class B Lenders, and the Class C Lender would not enter into this
Agreement or make the Loans to the Borrower; and
WHEREAS, the Lenders have indicated to Borrower their willingness to lend funds to
Borrower on the terms and conditions hereinafter set forth.
NOW, THEREFORE, in consideration of the promises hereinafter set forth, the parties
hereto do hereby agree as follows:
ARTICLE I
LOANS TO BORROWER
Section 1.1

Making of Loans.

(a)
Subject to the terms and conditions set forth in this Agreement, including
without limitation, the limitations set forth in this Section 1.1, the Class A Lender and the Class
B Lenders agree to make Loans to Borrower during the period commencing on the date of this
Agreement and terminating on the Borrowing Termination Date, in an aggregate principal
amount at any one time outstanding not to exceed the Class A Total Loan Amount and the Class
B Total Loan Amount, respectively. In no event shall any advance of funds be made with
1
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respect to any Loan, other than a Project Loan Protective Advance, after 12:00 noon Mountain
Time on that date which is the last Business Day preceding the Borrowing Termination Date.
(b)
Except for Project Loan Protective Advances, Borrower shall use Loan
proceeds only to make Project Loans in accordance with the terms of this Agreement, including,
without limitation, Section 1.2.
(c)
The portion of all Loans (including Project Loan Protective Advances)
funded by the Class A Lender and the Class B Lenders shall not exceed the Class A Total Loan
Amount and the Class B Total Loan Amount, respectively, without the consent of the Class A
Lender, the Class B Lenders, and the Class C Lender, respectively, and, in no event shall the
outstanding principal amount of the Loans (including Project Loan Protective Advances made by
(i) a Class A Lender exceed such Class A Lender’s Commitment, and (ii) a Class B Lender
exceed the Class B Lender’s Commitment. Once repaid, funds borrowed pursuant to this
Agreement may be re-borrowed until the Borrowing Termination Date. Notwithstanding
anything to the contrary contained in this Agreement or any other Loan Document, Borrower
shall not make any Project Loan if the proposed outstanding principal balance of such proposed
Project Loan would exceed the funding commitments available to the Borrower from the Class A
Lender and the Class B Lender.
(d)
The Administrative Agent may from time to time request that the Lenders
fund a Project Loan Protective Advance to protect any Collateral securing the Project Loan.
Project Loan Protective Advances must be approved by Lenders and upon approval, shall be
funded by the Lenders participating in a Project Loan as follows: (i) the first portion of the
Project Loan Protective Advance shall be funded by any amount available under the subject
Class B Lender Top Loss, (ii) if the subject Class B Lender Top Loss fails to pay the Project
Loan Protective Advance, the balance thereof shall be funded by the Class A Lender; provided,
however, no Lender shall be required to participate to the extent such participation requires a
Lender to exceed its Commitment. Each Project Loan Protective Advance shall (i) bear interest
at a rate per annum equal at all times to the Default Interest Rate, and (ii) be repaid in the priority
set forth in Article X, as applicable.
(e)
The Facility shall have a twenty-four (24) month draw period ending on
the Borrowing Termination Date and each Project Loan shall have up to a five (5) year term
from the date of initial draw, but in no case shall the term of any Project Loan have a maturity
date beyond October 30, 2024 (subject to approved extensions as described herein). Not earlier
than fourteen (14) months and not later than sixty (60) days prior to the end of the Borrowing
Termination Date then in effect, the Administrative Agent may request an extension of the
Borrowing Termination Date for an additional year. The Administrative Agent shall provide due
diligence materials, including financial statements, internal portfolio performance reports and
organizational information reasonably required to support such request. Within sixty (60) days
after receipt of the notice and due diligence materials, each Lender shall notify the
Administrative Agent whether or not it will agree to extend the Borrowing Termination Date,
which decision shall be made in the sole and absolute discretion of each such Lender. In the
event that a Lender does not notify the Administrative Agent of its consent to the extension of
the Borrowing Termination Date, such Lender shall be deemed to have objected to and withheld
consent from such extension and will not be obligated to make additional loans after the current
2
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Borrowing Termination Date. If the Borrowing Termination Date is extended, the Facility
Maturity Date then in effect will also be extended for an additional year; provided, however, an
extension of the Facility Maturity Date shall not automatically extend the maturity of a Project
Loan.
(f)
The Administrative Agent may request that the Credit Committee extend
the maturity of a Project Loan and the Credit Committee shall have the power in its discretion to
extend such maturity; provided however, any extension of a Project Loan maturity date that
would exceed the Facility Maturity Date, or the extended Facility Maturity Date provided by any
Senior Lender, that is not in connection with an approved Work-Out Plan, shall require the
approval of all of the Senior Lenders participating in such Project Loan.
Section 1.2

The Lenders.

(a)
The Class A Lender commits to loan funds to Borrower, subject to the
terms and conditions set forth in this Agreement, in aggregate amounts as set forth next to its
signature block on its signature page hereto and including any additional amount it may agree to
make in accordance with the terms of this Agreement (the “Class A Lender Commitment”).
The Administrative Agent shall utilize funds from Class A Lender Commitment to fund Project
Loans which conform to the Credit Manual attached hereto as Exhibit F and the terms and
conditions herein.
(b)
Each Class B Lender commits to fund loan loss reserves for Project Loans,
subject to the terms and conditions set forth in this Agreement, in aggregate amounts as set forth
next to its signature block on its respective signature page hereto and including any additional
amount it may agree to make in accordance with the terms of this Agreement (the “Class B
Lender Commitment”). The Administrative Agent shall utilize funds from Class B Lender
Commitment to fund loan loss reserves for Project Loans.
(c)
The Class C Lender commits to fund loan loss reserves for Project Loans,
subject to the terms and conditions set forth in this Agreement, in aggregate amount as set forth
next to its signature block on its respective signature page hereto and including any additional
amount it may agree to make in accordance with the terms of this Agreement (the “Class C
Lender Commitment”). The Administrative Agent shall utilize funds from Class C Lender
Commitment to fund loan loss reserves for Project Loans.
(d)
Any Lender may agree to increase its Commitment by executing an
amendment to this Agreement and its Facility Note with the consent of the Borrower and the
Administrative Agent on behalf of the other Lenders. In addition, an Eligible Institution may
become a Class A Lender by executing the Class A Lender Joinder Agreement in the form
attached as Exhibit P with the consent of the Borrower, the Administrative Agent, and the Class
A Lender. In addition, a county, city or town in the State of Utah, or such other entity as
approved by a majority of the Class A Lenders, a majority of the Class B Lenders, and the Class
C Lender, may become a Class B Lender by executing the Class B Lender Joinder Agreement in
the form attached as Exhibit Q with the consent of the Borrower, the Administrative Agent and
the Class A Lender.
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(e)
Subject to the terms and conditions set forth in this Agreement, including
without limitation, the limitations set forth in this Section 1.2, the Lenders agree to provide
funding for the Facility during the period commencing on the date of this Agreement and
terminating on the Borrowing Termination Date, in an aggregate principal amount at any one
time outstanding not to exceed the Commitments. In no event shall any Advance of funds be
made under the Facility, other than a Project Loan Protective Advance, after 12:00 noon
Mountain Time on that date which is the last Business Day preceding the Borrowing
Termination Date.
(f)
Any Lender may agree to increase its Commitment by executing an
amendment to this Agreement and its Facility Note with the consent of the Borrower and the
Administrative Agent on behalf of the other Lenders. In addition, an Eligible Institution may
become a Class A Lender by executing the Joinder Agreement in the form attached as Exhibit P
with the consent of the Borrower, the Administrative Agent and the Class A Lenders. In either
event described in this Section 1.2(f), the Administrative Agent is authorized to amend Schedule
1 to reflect such increased Commitment or new Class A Lender and the definition of “Class A
Total Loan Amount” will be automatically amended to reflect those amendments to Schedule 1.
Section 1.3

Origination of Project Loans

(a)
The Administrative Agent shall underwrite each proposed Project Loan in
accordance with the Credit Manual. Each Project Loan shall be funded by the Class A Lender.
(b)
The Class B Lender in whose Geographical Area a Project Loan has been
approved by the Credit Committee will fund a portion of the Project Loan equal to 14.2857%
thereof or such greater amount as may be required by the Credit Committee in its reasonable
discretion (“Class B Lender Top Loss”). If the Credit Committee determines the Class B
Lender Top Loss for a Project Loan should be greater than 14.2857% of the Project Loan and the
subject Class B Lender fails to increase its Class B Lender Top Loss for the Project Loan, the
Credit Committee may in its discretion reduce the amount of the Project Loan. In such a case, the
subject Class B Lender may withdraw its approval of the subject Project Loan and, if such
approval is withdrawn, the subject Project Loan will not be made. The Class B Lender Top Loss
reserve will be held by the Administrative Agent or its designee. Any loss incurred under a
Project Loan shall first be paid by the Class B Lender Top Loss to the extent it is available.
(c)
The Class C Lender shall initially fund a total of $600,000.00 for loan loss
reserves for Project Loans made under this Agreement (“Class C Lender Top Loss”). The Class
C Lender Top Loss reserve will be held by the Administrative Agent or its designee. Any loss
incurred under a Project Loan in excess of the Class B Lender Top Loss shall first be paid by the
Class C Lender Top Loss to the extent it is available.
(d)
Any loss incurred under a Project Loan in excess of the Class B Lender
Top Loss and the Class C Lender Top Loss shall be incurred by the Class A Lender.
(e)
Notwithstanding anything to the contrary contained in this Agreement, if
at any time during the term of this Agreement, an amount equal to twenty-five percent (25%) of
the Class A Lender Commitment exceeds the sum of the Class B Lender Commitment and the
4
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Class C Lender Commitment (“Total Top Loss”), then the Excess Spread shall be contributed to
the Class C Lender Top Loss until an amount equal to twenty-five percent (25%) of the Class A
Lender Commitment is less than or equal to the Total Top Loss, at which time the
Administrative Agent shall be entitled to the Excess Spread.
(f)
The Administrative Agent shall deliver to the Credit Committee all of the
information and documents listed on Exhibit G hereto (the “Approval Package”). The
Approval Package shall state whether the proposed Project Loan is a Conforming Loan as
defined in the Credit Manual. If the Administrative Agent determines such proposed Project
Loan is not a Conforming Loan, the Approval Package shall include an analysis of the risks
associated with the characteristics of the proposed Project Loan that make it a non-Conforming
Loan. Following submission of any Approval Package with respect to any Project Loan, the
Administrative Agent shall promptly provide to the Credit Committee such additional
information with respect to such proposed Project Loan as the Credit Committee may reasonably
request. The parties acknowledge and agree, and the Administrative Agent hereby covenants that
the proceeds of any Project Loan made shall be used only in accordance with Schedule I attached
hereto.
The Administrative Agent shall schedule meetings on a monthly basis for the Credit
Committee, either in person or by teleconference (each, a “Credit Committee Meeting”).
Approval Packages for proposed Project Loans shall be provided by the Administrative Agent to
each member of the Credit Committee no later than five (5) days prior to the Credit Committee
Meeting. After receipt of Approval Packages, members of the Credit Committee may
correspond with the Administrative Agent to ask for more information and/or ask clarifying
questions about each proposed Project Loan. At the Credit Committee Meeting, each Credit
Committee member entitled to vote shall vote (either in-person or by proxy) to approve or
disapprove the proposed Project Loan. Determinations made by the Credit Committee shall
require a majority of the members of the full Credit Committee and shall include, without
limitation, the interest rate, term, and amount of Project Loans.
(g)
The Administrative Agent shall charge the Project Borrowers an
Origination Fee of 2.0% of the principal amount of the Project Loan (the “Origination Fee”),
which may be paid from the proceeds of such Project Loan. Any changes must be approved by
the Credit Committee. The Administrative Agent may be entitled to other fees or reimbursement
of expenses incurred in accordance with the Credit Manual.
(h)
Notwithstanding anything to the contrary contained in this Agreement or
any other Loan Document, the Administrative Agent shall not submit an Approval Package for a
proposed Project Loan that would cause the sum of (i) the proposed outstanding principal
balance of all outstanding previously approved proposed Project Loans and (ii) the proposed
outstanding principal balance of such proposed Project Loan, to exceed the remaining funding
commitments available to the Borrower from the Class A Lender, the Class B Lenders, and the
Class C Lender to originate all of such proposed Project Loans set forth in clauses (i) and (ii) of
this sentence.
Section 1.4

Funding Requests.
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(a)
Each Draw (other than a Loan for a Project Loan Protective Advance shall
be requested by a Borrowing Request, substantially in the form of Exhibit C given by the
Borrower to the Lenders not later than 12:00 noon (Mountain Time) five (5) Business Days prior
to the proposed Funding Date. Not later than 12:00 noon (Mountain Time) on the proposed
Funding Date and no earlier than the Business Day before the proposed Funding Date the Class
A Lender and the Class B Lenders, as applicable, shall transfer to the Borrower Operating
Account, by wire transfer in same day funds, the amount of their respective shares of such
Borrowing. Notwithstanding the foregoing, a Lender may elect to fund its portion of a Loan
earlier than the Business Day before the Funding Date provided that no interest shall accrue on
such portion of the Loan until the Business Day before the Borrowing Date. Upon receipt of all
such funds, the Administrative Agent, the Class A Lender, the Class B Lenders, and the Class C
Lender, as applicable, shall be deemed to have authorized the release of such funds from the
Borrower Operating Account to originate the Project Loans. The Class C Lender Top Loss shall
be funded upon the closing of this Agreement.
(b)
Funding requests may be made to the Lenders not more often than twice
monthly and shall be in a principal amount of not less than $10,000 for each Project Loan in the
aggregate based on projected lending activity during the period prior to the Borrowing
Termination Date.
Section 1.5

Borrowing Funding.

(a)
Each Loan (other than a Loan for a Project Protective Advance) shall be
used by the Borrower to fund Project Loan(s).
(b)
Except as otherwise provided below, each Borrowing will be funded as set
forth in Section 1.3(a), provided, that after giving effect to such Borrowing, the aggregate
principal amount of all Loans made by (i) the Class A Lender (including Loans for a Project
Protective Advance) shall not exceed the Class A Lender’s Commitment, (ii) the Class B Lender
(including Loans for a Project Protective Advance) shall not exceed such Class B Lender’s
Commitment, and (iii) the Class C Lender (including Loans for a Project Protective Advance)
shall not exceed the Class C Lender’s Commitment.
(c)

The size of a Project Loan shall be limited as follows:

(i) The amount of a Project Loan shall not exceed twenty-five percent
(25%) of the applicable Class B Lender’s Commitment unless approved by all members of the
Credit Committee having a vote on the proposed subject Project Loan.
(ii) The amount of a Project Loan shall not exceed ten percent (10%) of
the Total Loan Amount unless approved by all members of the Credit Committee having a vote
on the proposed subject Project Loan.
(iii)The amount of a Project Loan shall not be less than $50,000 unless
approved by all members of the Credit Committee having a vote on the proposed subject Project
Loan.
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Section 1.6
Records of Lenders. The records of a Lender shall be presumptive
proof (absent manifest error) of the amount of the indebtedness of Borrower to such Lender
hereunder and under the applicable Facility Note. Borrower hereby authorizes the Lenders to
endorse each Facility Note at any time with appropriate notations evidencing the date and the
principal amount borrowed or repaid in accordance with the Lenders’ records. At Borrower’s
request, Administrative Agent shall provide a monthly accounting of all unpaid and accrued
interest under each Loan.
Section 1.7

Notes; Principal and Interest.

(a)
The Loans shall be evidenced by the Facility Note received by each
Lender. Each Facility Note shall be substantially in the form of Exhibit B annexed hereto.
(b)

Facility Notes.
(i)

Interest.

A.
Borrower shall pay interest on the unpaid principal amount thereof
advanced thereunder from the date of such borrowing under the Facility Note until payment in
full at an interest rate equal to the Interest Rate.
B.
Each Facility Note that is not amortized shall accrue interest on a
365/360 basis; that is, by applying the ratio of the interest rate over a year of 360 days, multiplied
by the outstanding principal balance, multiplied by the actual number of days the principal
balance is outstanding. All interest payable under such a Facility Note shall be computed using
this method. This calculation method results in a higher effective interest rate than the numeric
interest rate stated in such Note.
C.
Each Facility Note that is amortized shall accrue interest on the
basis of a 360-day year consisting of twelve 30-day months, compounded monthly, and shall be
payable for the actual number of days elapsed in any period. [OPEN ISSUE UNDER THIS
PARAGRAPH CONCERNING COMPOUNDING, PARAGRAPH SUBJECT TO
REVISION]
D.
The Interest Rate under a Facility Note may be fixed or variable as
set forth in the following two subparagraphs:
•

Variable Interest Rate language:

3 Month LIBOR RATE. The interest rate on a Facility Note shall
be subject to change from time to time based on changes in an independent index which shall be
the 3 Month LIBOR rate plus the applicable percentage points. The LIBOR rate shall be strictly
interpreted and shall not be intended to serve any purpose other than providing an index to
determine the Interest Rate used under a Facility Note. The LIBOR rate may not necessarily be
the same as the quoted offered side in the Eurodollar time deposit market by any particular
institution or service applicable to any interest period. As used herein, the LIBOR rate shall
mean the rates per annum quoted by ZB, N.A., dba Zions First National Bank as its 3 Month
LIBOR rate based upon quotes from the London Interbank Offered Rate from the ICE
7
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Benchmark Administration Interest Settlement Rates, as quoted for U.S. Dollars by Bloomberg,
or other comparable services selected by the Lender (the "Index"). The Index is not necessarily
the lowest rate charged by ZB, N.A., dba Zions First National Bank on its loans. If the Index
becomes unavailable during the term of this Agreement, ZB, N.A., dba Zions First National
Bank may designate a substitute index after notifying Borrower. ZB, N.A., dba Zions First
National Bank will apprise Borrower of the current Index rate upon Borrower's request. The
interest rate change will not occur more often than each once each month and will be the rate on
the day which is two (2) business days prior to the first (1st) day of each month. NOTICE:
Under no circumstances will the interest rate on this Note be more than the maximum rate
allowed by applicable law.
•

Fixed Interest Rate language:

LIBOR/Swap Rate. The interest rate on a Facility Note shall be subject to
change from time to time based on changes in an independent index which is the 1,2,3,4, or 5
year LIBOR/Swap rate plus the applicable percentage points. The LIBOR/Swap rate shall be
strictly interpreted and shall not be intended to serve any other purpose other than providing an
index to determine the interest rate used herein. The LIBOR/Swap rate may not necessarily be
the same as the quoted offer side in the Eurodollar time deposit market by any particular
institution or service applicable to any interest period. As used herein, the LIBOR/Swap rate
shall mean the rate per annum quoted by ZB, N.A., dba Zions First National Bank as its 1,2,3,4,
or 5 year LIBOR/Swap rate based upon the US Swap Rate for the applicable period rate as
quoted to ZB, N.A., dba Zions First National Bank for U.S. Dollars by Bloomberg or other
comparable pricing services selected by ZB, N.A., dba Zions First National Bank (the "LIBOR
Index"). The LIBOR Index shall not necessarily be the lowest rate charged by ZB, N.A., dba
Zions First National Bank on its loans. If the LIBOR Index is unavailable, ZB, N.A., dba Zions
First National Bank may designate a substitute index after notifying Borrower. ZB, N.A., dba
Zions First National Bank will apprise Borrower of the current LIBOR Index rate upon
Borrower's request. NOTICE: Under no circumstances will the interest rate on a Facility Note
be more than the maximum rate.
E. Whenever increases occur in the interest rate, Lender, at its option,
may do one or more of the following: increase Borrower's payments to ensure Borrower's loan
will pay off by its original final maturity date, increase Borrower's payments to cover accruing
interest, increase the number of Borrower's payments, and continue Borrower's payments at the
same amount and increase Borrower's final payment.
F. Notwithstanding any language to the contrary contained in this
Agreement, Borrower shall only be required to pay principal or interest payments under a
Facility Note to the extent Borrower receives such principal payments or interest payments on
the Underlying Project Loans, unless such principal payments or interest payments on underlying
Project Loans are more than thirty (30) days late. In such a case, the ZB, N.A., dba Zions First
National Bank may debit an amount equal to such late payments from the Class B Lender Top
Loss held in the Restricted Account to the extent such funds are available, provided the ZB,
N.A., dba Zions First National Bank notifies Borrower of such debit when it is made.

8
4829-2834-4907

(ii)
Each Facility Note shall mature on the applicable Facility Maturity
Date and the Borrower shall pay the unpaid principal amount and any accrued but unpaid interest
of such Facility Note on such Facility Maturity Date.
(iii)
Each Facility Note shall be pre-payable in whole or in part without
penalty, provided that, Borrower shall give the Administrative Agent no less than five (5)
Business Days’ notice of such prepayment. In the event of any prepayment of a Facility Note,
whether voluntary or involuntary and whether or not due to acceleration of the maturity of such
Facility Note or the Underlying Project Loan or any other reason whatsoever, such prepayment
shall be accompanied by all interest accrued on the amount prepaid through such Prepayment
Date. Until the expiration of the Borrowing Termination Date, Borrower shall have the right to
reborrow funds that have been previously prepaid in accordance with Section 1.5 hereof at any
time prior to the Borrowing Termination Date.
(iv)
In addition to all other rights and remedies of any Lender under this
Agreement or any other Loan Document, in the event that Borrower shall fail to make any
payment due under the terms of a Facility Note after the expiration of any applicable grace
periods or upon the occurrence of any other Event of Default under this Agreement, the
outstanding principal amount of such Facility Note, shall bear interest at the Default Interest
Rate.
(v)
Notwithstanding anything to the contrary contained in this Agreement
or any other Loan Document, the interest paid or agreed to be paid under the Loan Documents to
any Lender shall not exceed the Maximum Rate. If any Lender shall receive interest in an
amount that exceeds the Maximum Rate, the excess interest shall be applied to the principal
amount of such Lender’s Facility Note, or, if it exceeds such unpaid principal, refunded to the
Borrower. In determining whether the interest contracted for, charged, or received by any
Lender exceeds the Maximum Rate, the Lenders may, to the extent permitted by any applicable
law, rule or regulation (a) characterize any payment that is not principal as an expense, fee, or
premium rather than interest, (b) exclude voluntary prepayments and the effects thereof, and (c)
amortize, prorate, allocate and spread in equal or unequal parts the total amount of interest
throughout the contemplated term of the obligations hereunder.
Section 1.8
Characterization of Loans. Each of the parties hereto
agrees that the Loans made hereunder shall be treated as debt and agree not to challenge such
characterization of the Loans as debt. Each of the parties hereto agrees that there are no
participations created in the Loans or any other debt under this Agreement except as permitted or
contemplated by this Agreement.
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Section 1.9

Increased Costs; Increased Capital; Taxes.

(a) Increased Costs. If (i) there shall be any increase in the cost to any
Affected Party of agreeing to make or making, funding or maintaining the Lenders’
Commitment, including, without limitation, due to a Change in Law, or (ii) any reduction in any
amount receivable in respect thereof or otherwise under this Agreement, and such increased cost
or reduced amount receivable is due to either:
(i)
the introduction of or any change (including, without limitation, any
change by way of imposition or increase of reserve requirements) in the interpretation of any law
or regulation after the date hereof; or
(ii)
the compliance with any guideline or request from any central bank or
other Governmental Authority (whether or not having the force of law),
then from time to time, such Affected Party may request that Borrower pay
such Affected Party additional amounts sufficient to compensate such Affected Party for such
increased cost or reduced amount receivable, including, without limitation, all interest and
penalties thereon or with respect thereto, and all out of pocket expenses (including the reasonable
fees and expenses of counsel in defending against the same), as reasonably determined by such
Affected Party. Promptly, but in any event, within five (5) Business Days after receiving such
request, Borrower will pay such additional amounts to such Affected Party.
(b) Increased Capital. If after the date hereof any Lender determines that
(i) the adoption or implementation of or any change in or in the interpretation or administration
of any law or regulation or any guideline or request from any central bank or other Governmental
Authority or quasi-governmental authority exercising jurisdiction, power or control over such
Lender or banks or financial institutions generally (whether or not having the force of law),
compliance with which affects or would affect the amount of capital required or expected to be
maintained by such Lender or any entity controlling such Lender and (ii) the amount of such
capital is increased by or based upon the making or maintenance by such Lender of its Loans or
the existence of such Lender’s obligation to make Loans, then, in any such case, upon written
demand by such Lender, Borrower agrees immediately to pay to such Lender, from time to time
as specified by such Lender, additional amounts sufficient to compensate such Lender or such
entity therefor. Such demand shall be accompanied by a statement as to the amount of such
compensation and include a summary of the basis for such demand with detailed calculations.
Such statement shall be conclusive and bind for all purposes, in the absence of manifest error.
(c) Taxes.
(i)
Any and all payments made by Borrower to any Lender under this
Agreement or under such Lender’s Facility Note or any other Loan Document shall be made free
and clear of, and without reduction for or on account of, any and all present or future income,
stamp or other taxes, levies, imposts, duties, charges, fees, deductions or withholdings, now or
hereafter imposed, levied, collected, withheld or assessed by any Governmental Authority,
excluding net income taxes and franchise taxes or any other tax based upon net income, profits
and/or gain imposed on an Affected Party as a result of a present or former connection between
10
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such Affected Party and the jurisdiction of the Governmental Authority imposing such tax or any
political subdivision or taxing authority thereof or therein (other than any such connection
arising solely from such Affected Party having executed, delivered, registered or performed its
obligations or received a payment under, or enforced, this Agreement). If any such nonexcluded taxes, levies, imposts, duties, charges, fees, deductions or withholdings (“NonExcluded Taxes”) are required to be withheld from any amounts payable to such Affected Party
hereunder, the amounts so payable to such Affected Party shall be increased to the extent
necessary to yield to such Affected Party (after payment of all Non-Excluded Taxes) a payment
equal to the amount that would have been paid but for the Non-Excluded Tax; provided,
however, that Borrower shall not be required to increase any such amounts payable to any
Affected Party that is not organized under the laws of the United States of America or a state
thereof if such Affected Party fails to comply with the requirements of this Section 1.9(c).
Whenever any Non-Excluded Taxes are payable by Borrower, as promptly as possible thereafter,
Borrower shall send to the affected Lender for its own account or for the account of such
Affected Party, as the case may be, a certified copy of an original official receipt received by
Borrower showing payment thereof. If Borrower fails to pay any Non-Excluded Taxes when due
to the appropriate taxing authority or fails to remit to such affected Lender the required receipts
or other required documentary evidence, Borrower shall indemnify the applicable Affected Party
for any incremental taxes, interest or penalties that may become payable by such Affected Party
as a result of any such failure.
(ii)
Each Affected Party shall deliver to Borrower (A) if such Affected
Party is not a “United States person” within the meaning of Section 7701(a)(30) of the Code, or
is a “disregarded entity” within the meaning of Treasury Regulation 301.7701 2 owned by an
Affected Party which is not a “United States person” within the meaning of Section 7701(a)(30)
of the Code, two (2) duly completed copies of Internal Revenue Service Form W 8BEN
indicating that no United States withholding tax is due on any payment to such Affected Party
pursuant to this Agreement or W 8ECI, as applicable, or the applicable successor form, or (B)
otherwise, two (2) duly completed copies of Internal Revenue Service Form W 9, or the
applicable successor form, as the case may be.
(d)
Notification. In the event that any Affected Party becomes aware that any
amounts are or will be owed to it pursuant to this Section 1.9, then it shall promptly notify
Borrower as soon as possible thereafter. Such Affected Party shall submit to Borrower a
certificate indicating the amount owing to it and the calculation thereof in reasonable detail. The
amounts set forth in such certificate shall, in the absence of demonstrable error, be conclusive
and binding. Subject to Article X hereof, promptly, but in any event within ten (10) Business
Days after receiving such request, Borrower will pay such amounts to such Affected Party.
(e)
Survival. Without prejudice to the survival of any other agreement of
Borrower hereunder, the agreements and obligations of Borrower contained in this Section 1.9
shall survive the termination of this Agreement.
Section 1.10
Payments in Full; Taxes. All sums payable by Borrower hereunder
shall be paid in full, free of any deductions or withholdings. Borrower shall pay directly to the
appropriate taxing authority or reimburse the Lenders for any and all present and future taxes and
charges relating to this transaction, except for taxes which are imposed on or measured by any
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Lender’s net income, profits and/or gain, or the execution, delivery, performance and
enforcement of the Loan Documents and all taxes on such payments and reimbursements.
Section 1.11
Sharing of Payments. If any Lender shall obtain any payment
(whether voluntary, involuntary, through the exercise of any right of set-off, or otherwise) on
account of principal of or interest on any of its Loans to Borrower or other Obligations of
Borrower hereunder (other than pursuant to Section 1.7) in excess of its ratable share of such
payments (as determined pursuant to Article X or Article VII, in the case following an Event of
Default and the exercise of remedies as contemplated thereby), such Lender shall forthwith
purchase from the other Lenders such participations in the Loans made by them or such other
Obligations as shall be necessary to cause such purchasing Lender to share the excess payment
ratably with each of such other Lenders, provided, however, that if all or any portion of such
excess payment is thereafter recovered from such purchasing Lender, such purchase from each
Lender shall be rescinded and each other Lender shall repay to the purchasing Lender the
purchase price paid for such participation to the extent of such recovery together with an amount
equal to such Lender’s ratable share (according to the proportion of (i) the amount of such
Lender’s required repayment to (ii) the total amount so recovered from the purchasing Lender) of
any principal, interest or other Obligations paid or payable by the purchasing Lender in respect
of the total amount so recovered. The Borrower agrees that any Lender so purchasing a
participation from another Lender pursuant to this Section 1.11 may, to the fullest extent
permitted by law, exercise all its rights of payment (including the right of set-off) with respect to
such participation as fully as if such Lender were the direct creditor of the Borrower in the
amount of such participation.
Section 1.12
CRA Sub-Allocation. Each Class A Lender may receive credit for
Community Reinvestment Act purposes in accordance with the amount respective Percentage
Interest of such Lenders in each of the Project Loan.
ARTICLE II
PROJECT LOAN DOCUMENTS
Section 2.1
Project Loan Documentation.
The Borrower will use standard
Project Loan documents provided by the Servicer to make Project Loans. Borrower shall make
available upon request by any Lender copies of duly, properly and fully executed copies of all of
the Required Loan Documentation and the documents described in Section 2.2, all of which shall
be materially in the form of the Project Loan Documentation.
Section 2.2
Required Project Loan Documents. The Administrative Agent shall,
concurrently with each Borrowing used to fund such Underlying Project Loan (other than
Borrowings constituting Loans for Project Loan Protective Advances) deliver to the Lenders
copies of the following documents:
(a)
A copy of (i) all fully executed Required Loan Documentation, which
shall include a personal guaranty from each person owning, directly or indirectly, twenty percent
(20%) or more of the Project Borrower;
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(b)
Copies of policies or certificates of insurance, wherein Borrower shall be
named as an additional insured and as additional payee to the extent required pursuant to the
Credit Manual, from an insurance rated “A/X” or better by Best and otherwise acceptable to the
Administrative Agent and in a form acceptable to the Administrative Agent and in an amount
required under the Credit Manual.
(c)
Conformed copies of filed UCC financing statements given to the
Borrower as secured party, by the applicable Project Borrower;
(d)

The payment schedule for each Project Loan;

(e)
Conformed copies of resolutions of the Project Borrower’s board of
directors or other comparable documents for a Project Borrower that is, or its controlling entity
is, a partnership or limited liability company authorizing entering into and executing the Project
Loan Agreement, the other Project Loan Documentation and all agreements and other documents
in connection therewith, certified by the secretary or an assistant secretary or other authorized
officer of such Project Borrower to be a true copy of resolutions or comparable documents duly
adopted, unmodified and in full force and effect;
(f)

A copy of a title insurance policy, if applicable;

(g)

Intentionally deleted;

(h)

Intentionally deleted;;

(i)

Any other deliverables specified in the Credit Manual; and

(j)
Such reports and accountings as required by Lenders reconciling how
payments of principal and interest will be applied and allocated to the Lenders participating in
such Project Loan.
Section 2.3
Servicing of Project Loans. Borrower shall enter into a Servicing
Agreement with Servicer requiring Servicer to service each Project Loan in the manner required
thereby and in accordance with this Agreement and Borrower’s governing documents, in form
and substance acceptable to each of Lenders.
Section 2.4
Required Deliveries to Servicer. In connection with the security
described in Section 2.1 and in order to permit Servicer to service each Project Loan, Borrower
shall, concurrently with the funding of each Loan (other than Loans for Project Loan Protective
Advances) deliver to Servicer a copy of all Required Project Loan documents identified in
Section 2.2.
ARTICLE III
CLOSING PROCESS AND PROCEDURES
Section 3.1

Timing of Closings.
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(a)
The obligation of the Class A Lender and the Class B Lenders to lend any
funds to Borrower shall be subject to compliance, on the Funding Date with the conditions set
forth in Article I, Article II and Sections 3.2 and 3.3 hereof, on which date the Class A Lender
the Class B Lenders shall fund the Loans in accordance with Section 1.4 hereof. The Class C
Lender Top Loss shall be funded upon the closing of this Agreement.
(b)
The Borrower shall originate and fully fund Project Loans in its own name
prior to the Borrowing Termination Date and on or prior to the applicable Loan Settlement Date,
as applicable.
Section 3.2

Conditions Precedent to Effectiveness of the Agreement.

Prior to or concurrent with the Effective Date of this Agreement, Borrower shall:
(a)
Execute and deliver to the Administrative Agent and/or any of the Lenders
fully executed original sets of all Loan Documents, other documents, instruments and forms of
evidence or other materials reasonably requested by the Administrative Agent and the Lenders,
under the terms of this Agreement or any of the other Loan Documents; and
(b)
Deliver to the Lenders a certificate from an Authorized Officer of the
Administrative Agent (including in its capacity as the Member) dated as of the Effective Date
certifying that attached thereto are (i) true and correct copies of Borrower’s and Administrative
Agent’s certificate of formation, certificate of incorporation, operating agreement, bylaws or
other governing documents, (ii) good standing certificates of Borrower and Administrative
Agent, (iii) true and correct copies of the resolutions (which certificate shall state that such
resolutions have been duly adopted, unmodified and in full force and effect as of the Effective
Date) of (A) Borrower and the Administrative Agent authorizing Borrower to execute all of the
applicable Loan Documents to which it is a party and (B) the board of directors, or other
governing body, of Administrative Agent authorizing Administrative to execute all applicable
Loan Documents to which it is a party, and (iv) such other items as may be reasonably requested
by the Lenders;
(c)
Deliver to the Lenders, in form satisfactory to each of them, an opinion of
counsel to Borrower, addressed to the Administrative Agent and the Lenders, covering such
matters as reasonably requested by the Administrative Agent and/or any of the Lenders,
including, without limitation, opinions as to the due formation and valid existence of Borrower,
authority to execute, deliver and perform under the Loan Documents then executed, and the
binding, valid and enforceable nature of the Loan Documents then executed.
Section 3.3
Conditions Precedent to each Draw. In addition to the satisfaction
of all conditions set forth in Articles I and II hereof and concurrently with and as a condition
precedent to each Draw:
(a)

Except in the case of Project Loan Protective Advances, Borrower shall:

(i)
reaffirm to each Lender providing a Draw that the representations and
warranties contained in Article IV of this Agreement shall be true in all material respects on and
as of each date of funding of such Loan hereunder;
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(ii)
represent to each Lender providing a Draw that there exists no Event
of Default and that no event has occurred or failed to occur as of any such date which with the
passage of time or the giving of notice, or both, would constitute an Event of Default; and
(iii)
represent to each Lender providing a Draw that no Borrower Material
Adverse Effect shall have occurred since the Effective Date.
(b)
and be continuing.

No Event of Default or Unmatured Event of Default shall have occurred
ARTICLE IV
REPRESENTATIONS AND WARRANTIES

In order to induce the Administrative Agent and the Lenders to enter into this Agreement
and to make the Loans, Borrower represents and warrants to each of the Lenders and the
Administrative Agent the following, and further covenants and agrees that if it shall hereafter
make any request for a Loan that the acceptance of funding of such request shall be deemed to be
a reaffirmation by Borrower that such representations and warranties are then still true, accurate
and complete in all material respects:
Section 4.1

Status; Ownership; Single Purpose Entity.

(a)
Borrower is a limited liability company, duly formed, validly existing and
in existence to do the business contemplated in this Agreement under the laws of the State of
Utah, is not in violation of any provision of its organizational documents and has the power to
own its property and assets, to carry on its activities as now being conducted by it, to execute,
deliver and perform this Agreement and the other Loan Documents, to borrow hereunder and to
consummate all of its transactions contemplated herein and thereby.
(b)

Intentionally Omitted.

(c)
The sole member of Borrower is recognized by the Internal Revenue
Service as tax-exempt under Section 501(c)(3) of the Code, and because Borrower is a
disregarded entity for federal income tax purposes, Borrower is also tax-exempt.
Section 4.2
Authorization. Borrower has taken all necessary limited liability
company and legal action to authorize it to obtain the Loans and to originate or purchase Project
Loans with the proceeds thereof; this Agreement and the other Loan Documents are or will be
when executed and delivered duly authorized by all requisite action on the part of Borrower; and
neither the execution and delivery of this Agreement nor any other Loan Document violates or
will when executed and delivered violate any applicable provisions of law or any applicable
order of any court or agency of government, or conflict with, result in the breach of, or constitute
a default under, the certificate of formation or operating agreement of Borrower or (with due
notice or lapse of time or both) any indenture, agreement or other instrument to which Borrower
is party or by which it is bound.
Section 4.3
Litigation. Except with respect to any act, event or occurrence
described in this Section 4.3 that would not have a Borrower Material Adverse Effect, there are
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no actions or proceedings pending or, to Borrower’s knowledge, threatened by or against
Borrower before any court or administrative agency and Borrower has no knowledge of any
pending, threatened, or imminent litigation, governmental investigations or claims, complaints,
actions, prosecutions, judgments or orders involving it. If any of the foregoing arise prior to
termination of this Agreement, Borrower shall notify the Administrative Agent and Lenders in
writing within ten (10) Business Days of obtaining knowledge thereof.
Section 4.4
Regulation U. Borrower is not engaged principally or as one of its
important activities in the business of extending credit for the purpose of purchasing or carrying
margin stock (in each case within the meaning of Regulation U of the Board of Governors of the
Federal Reserve) and no part of the proceeds of any Loan hereunder will be used to purchase or
carry margin stock or for the purpose of extending credit to any other person or entity for
purchasing or carrying margin stock.
Section 4.5
Binding Obligations. This Agreement and the other Loan Documents
to which it is a party constitute or, when executed and delivered, shall constitute, the legal, valid
and binding obligations of Borrower enforceable against Borrower in accordance with their
terms, except as such enforceability may be limited by bankruptcy, insolvency, reorganization,
moratorium or other similar laws affecting the enforcement of creditors’ rights generally and
subject to general rules of equity (regardless of whether such enforceability is considered in a
proceeding at law or in equity).
Section 4.6

No Debt. Borrower has no Debt except pursuant to Section 5.11

hereof.
Section 4.7
Not on Government Lists. The Borrower is not now, nor has it ever
been (i) listed on any Government Lists, (ii) a person who has been determined by competent
authority to be subject to the prohibitions contained in Presidential Executive Order No. 13224
(Sept. 23, 2001) or any other similar prohibitions contained in the rules and regulations of OFAC
or in any enabling legislation or other Presidential Executive Orders in respect thereof, (iii)
indicted for or convicted of any felony involving a crime or crimes of moral turpitude or for any
Patriot Act Offense, or (iv) under investigation by any Governmental Authority for alleged
criminal activity.
Section 4.8
No Borrower Material Adverse Effect. Since the date of the last
financial statement delivered pursuant to Section 12.1 hereof, there has been no event or
circumstance, either individually or in the aggregate, that has had or could reasonably be
expected to have a Borrower Material Adverse Effect.
Section 4.9
Consents. No consent of any other party and no consent, license,
approval or authorization of, exemption by or registration or declaration with, any governmental
instrumentality, domestic or foreign, is required to be obtained by Borrower in connection with
the execution, delivery or performance of this Agreement or any of the other Loan Documents.
Section 4.10

Additional Representations and Warranties.

(a)
All financial statements and related financial information heretofore and
hereafter delivered to any Lender or the Administrative Agent by Borrower, including, without
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limitation, information relating to the financial condition of Borrower fairly and accurately
represent the financial condition of the subject thereof and have been prepared (except as noted
therein) in accordance with generally accepted accounting principles consistently applied.
(b)
Borrower is in compliance in all material respects with, or exempt from,
all applicable laws, rules, regulations and orders applicable to it, including without limitation all
applicable labor, environmental, tax and employment laws, and has obtained all licenses and
permits required under any such laws.
(c)
Borrower has paid and discharged before the same has become delinquent
all applicable taxes for which Borrower is liable or to which its income or property is subject,
except any taxes the validity or amount of which is being contested in good faith by Borrower in
appropriate proceedings with provision having been made to the satisfaction of Administrative
Agent for the payment thereof in the event the contest is determined adversely to Borrower.
Borrower is not subject to, nor are there pending, any tax audits.
(d)
Borrower is not the subject of any pending, or to Borrower’s knowledge
threatened, bankruptcy, receivership, insolvency or creditors’ rights Proceedings, whether
voluntary or involuntary.
(e)
Borrower is not an “investment company” as that term is defined in, and is
not otherwise subject to regulation under, the Investment Company Act of 1940, as amended,
and Borrower is not a “holding company” as that term is defined in, and is not otherwise subject
to regulation under, the Public Utility Holding Company Act of 1935, as amended.
(f)
Neither the Borrower nor any of the Borrower’s Affiliates has any
outstanding publicly-traded Debt or equity.
Section 4.11
Representations and Warranties Regarding the Project Loans.
The Borrower hereby represents and warrants to the Lenders and the Administrative Agent with
respect to each Project Loan originated by the Borrower, unless otherwise disclosed in writing to
the Lenders, that:
(a)
Such Project Loan will be a legal, valid and binding full recourse
obligation of the Project Borrower thereunder and any other obligor thereunder (i.e., guarantor),
enforceable in accordance with the written terms of the related Project Loan Documents.
(b)
To the Borrower’s knowledge, the transaction evidenced by such Project
Loan is and the Project Loan Documents are in conformity with all applicable statutes, laws,
rules and regulations and fully enforceable in accordance therewith.
(c)

There will be only one original executed Project Note evidencing such

Project Loan.
(d)
Such Project Loan will be originated in compliance with the Credit
Manual, and the Underwriting Guidelines.
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Section 4.12
No “accumulated funding deficiency”. No “accumulated funding
deficiency” (as defined in Section 302 of ERISA) exists with respect to any “employee pension
benefit plan,” as such term is defined in Section 3(2) of ERISA, maintained by Borrower or any
of its ERISA Affiliates.
ARTICLE V
COVENANTS
Borrower covenants and agrees that, unless otherwise agreed to in writing by the
Lenders, until each of the Obligations shall have been paid in full and the Lenders’
Commitments have terminated, as follows:
Section 5.1
Enforcement of Project Loans. Subject to the terms of this
Agreement and the Servicing Agreement, Borrower shall at all times diligently, expeditiously
and in a commercially reasonable manner, pursue and enforce Borrower’s rights as owner of the
Project Loans, provided, however, that no member of Borrower shall be required to contribute
funds for the purpose of satisfying any of the obligations imposed on Borrower pursuant to this
Section 5.1.
Section 5.2
Accounting and Tax Reporting. Borrower shall not make any
change (a) in accounting treatment and reporting practices except as permitted or required by
generally accepted accounting principles or (b) in tax reporting treatment except as permitted or
required by law.
Section 5.3
Equity Investments. Borrower will make no equity investments in
any other person or entity, including partnerships and joint ventures.
Section 5.4
Exercise of Rights with Respect to Servicer. Borrower will not
replace the Servicer, or amend, modify or terminate the Servicing Agreement, without the prior
unanimous written approval of the Disinterested Lenders; provided, however, that no such
approval shall be required to terminate the Servicer if such termination or replacement is in
accordance with the Servicing Agreement.
Section 5.5
Increases in Fees to Any Person. Notwithstanding any provision of
this Agreement to the contrary, Borrower will not agree to any increase in the amount of, nor any
acceleration of the payment of, any fees payable by Borrower to the Administrative Agent, the
Servicer or any other Person without the prior written unanimous consent of the Disinterested
Lenders.
Section 5.6

Intentionally Deleted.

Section 5.7
Preservation of Business. Borrower shall preserve, renew and keep
in full force and effect its limited liability company existence and take all reasonable action to
maintain and conduct its business and shall not, without the prior written consent of all of the
Lenders enter into any merger, consolidation or amalgamation or liquidate, wind up or dissolve
itself.
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Section 5.8
Credit Manual and Underwriting Guidelines. Borrower shall
comply in all material respects with the Credit Manual and the Underwriting Guidelines when
financing new Project Loans.
Section 5.9
Deposits into Borrower Operating Account. The Borrower shall
cause each Project Borrower to remit all payments with respect to each Project Loan solely to the
Borrower Operating Account and shall deposit all collections received by the Borrower or any
Affiliate of the Borrower in respect of a Project Loan into the Borrower Operating Account
within two (2) Business Days of receipt thereof. Borrower shall instruct each Project Borrower
to clearly identify the Underlying Project Loan as to which each payment is being made.
Section 5.10
Guarantees. Borrower shall not guaranty or become liable in any way
as a surety, endorser (other than as endorser of negotiable instruments in the ordinary course of
business) or accommodation endorser or otherwise for debt or obligations of any other person or
entity.
Section 5.11

Other Indebtedness.

(a)
Borrower shall not create, incur, assume or permit to exist any Debt or
liabilities resulting from borrowings, loans or advances, by guaranty or otherwise, whether
secured or unsecured, except for customary trade payables in the ordinary course of the
Borrower’s business and the liabilities of Borrower to the Lenders for money borrowed
hereunder.
(b)
Borrower shall not make loans, advances or investments to or in any
person or entity except Project Loans originated or purchased by Borrower.
Section 5.12
Amendment of Organizational Documents. Borrower shall not
materially amend or permit the amendment of, any of the organizational documents of Borrower
(including Borrower’s Operating Agreement), and shall not make any change in the objectives of
the Borrower, without the prior unanimous consent of the Disinterested Lenders.
Section 5.13
Change of Control. Borrower shall not cause or permit the
occurrence of a Change of Control. Borrower shall promptly deliver notice to Lenders should
the Managing Member cease to be recognized by the Internal Revenue Service as tax-exempt
under Section 501(c)(3) of the Code.
Section 5.14
that it shall:

Additional Covenants. Borrower additionally covenants and agrees

(a)
Comply in all material respects with all applicable federal, state and local
laws, rules and regulations necessary for the transaction of its business, including without
limitation all applicable labor, environmental, tax and employment laws, and shall obtain and
maintain all licenses and permits required under any such laws which, if not obtained or
maintained, could cause Borrower to be in breach in any material respect of any of the foregoing
laws, rules and regulations or otherwise result in a Borrower Material Adverse Effect;
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(b)
Pay and discharge before the same shall become delinquent all applicable
taxes for which Borrower is liable or to which its income or property is subject, except any taxes
the validity or amount of which is being contested in good faith by Borrower in appropriate
proceedings with provision having been made to the satisfaction of the Administrative Agent for
the payment thereof in the event the contest is determined adversely to Borrower;
(c)
Use (or cause to be used) the proceeds of the Loans solely to originate
Project Loans or, as provided in Section 1.3, fund advances for Project Loan Protective
Advances to the extent permitted hereunder;
(d)
Maintain (or cause to be maintained) with respect to all of its properties
and operations policies of insurance carried with responsible companies in such amounts and
covering all such risks as shall be reasonably satisfactory to the Administrative Agent, and
furnish to the Administrative Agent upon request of any Lender certificates of insurance or
duplicate policies evidencing such coverage;
(e)
Maintain separate complete books of account and other records for
disbursement and use of the Loans, and the same shall be available for inspection and copying by
any Lender, upon request of such Lender, at any time, upon reasonable prior notice, except that
no such prior notice shall be required following the occurrence of an Event of Default or
Unmatured Event of Default; and
(f)

Comply with the Conflict of Interest Policy attached as Exhibit I.

Section 5.15
Delivery of Original Project Notes, Project Loan Agreements and
Project Guarantees. The Borrower shall deliver to the Administrative Agent (i) the originals of
the Project Note, the Project Loan Agreement and the Project Guaranty, as applicable, with
respect to each Project Loan originated under the Facility on the Loan Settlement Date and (ii) if
applicable, a copy of the final a title insurance policy, if applicable, with respect to each Loan
and Project Loan originated under the Facility promptly upon its receipt thereof.
Section 5.16

Delinquent Loans.

(a)
Within 15 days from the date on which any Project Loan becomes a
Delinquent Loan, the Administrative Agent shall provide notice to the Lenders. Within thirty
(30) days from the date on which any Project Loan becomes a Delinquent Loan, the Borrower,
the Administrative Agent and the Servicer shall work with the Project Borrower to expeditiously
develop a work-out plan (“Work-Out Plan”) in accordance with the Credit Manual. If there is
no Work-Out-Plan in effect within 75 days [CORRESPONDING CHANGE TO BE MADE
IN THE CREDIT MANUAL] after a Project Loan becomes a Delinquent Loan, the Borrower
will pursue its legal remedies to collect payment under the Project Loan documents. A WorkOut-Plan will not be implemented unless approved by the Credit Committee.
(b)
On the Facility Maturity Date, Borrower shall assign all Delinquent Loans
and/or Defaulted Loans funded with Loan proceeds hereunder and remaining outstanding on
such date to Administrative Agent and the Administrative Agent shall thereafter manage such
Delinquent Loans (including the liquidation thereof) for the benefit of the Lenders in accordance
with the provisions of this Agreement.
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Section 5.17
No Pledges. Borrower will not create, incur, assume, or suffer to exist
any lien, security interest, pledge or other encumbrance on any of its property, including, without
limitation, the Project Notes and any collateral securing the obligations of such Project Notes,
whether now owned, or hereafter acquired, without the prior written consent of the Lenders
holding a Majority-in-Interest.
Section 5.18
Change in Management. Borrower shall give (or cause to be given)
to the Lenders five (5) days’ advance notice of any change in the President, Chief Financial
Officer, or Executive Director of USBGI.
Section 5.19

Financial Covenants.

(a)
Beginning on the earlier to occur of December 31, 2018, or the Closing of
five (5) Project Loans, the total principal amount of all Project Loans delinquent for sixty days or
longer must not exceed 12% of the total principal amount of all outstanding Project Loans.
(b)
Borrower shall at all times maintain a ratio of Current Assets to Current
Liabilities of greater than 1.0:1.0. This ratio will be calculated at the end of each reporting
period for which Lenders require financial statements, using the results of that reporting period.
Section 5.20
Sunshine Requirements. Borrower and its subsidiaries, if any, shall
comply with applicable local, state and federal laws and regulations, to include without
limitation, environmental laws and regulations and the Community Reinvestment Act “Sunshine
Requirements” set forth in 12 U.S.C. § 1831y, and shall notify Lender of the institution or
threatened institution of any action, suit, investigation or proceeding against or affecting the
Borrower or any of its subsidiaries, including any such investigation or proceeding by any
governmental authority or private party with respect to any of their respective properties, or, to
Borrower’s knowledge, against any person or entity to whom any of Borrower’s or its
subsidiaries’ loans are outstanding or with respect to any of such person’s or entity’s properties
securing such loan, except for such action, suit, investigation or proceeding which if adversely
determined would not have a Borrower Material Adverse Effect.
ARTICLE VI
THE ADMINISTRATIVE AGENT
Section 6.1

Authorization and Action.

(a)
Each Lender hereby appoints and authorizes the Administrative Agent as
its representative to take such action as agent on its behalf and to exercise such powers under this
Agreement and the other Loan Documents as are delegated to the Administrative Agent by the
terms hereof, together with such powers as are reasonably incidental thereto. As to any matters
not expressly provided for by this Agreement and the other Loan Documents, the Administrative
Agent, acting in such capacity, shall not be required to exercise any discretion or take any action,
but shall be required to act or to refrain from acting (and shall be fully protected in so acting or
refraining from acting) upon the instructions of Lenders holding a Majority-in-Interest (or other
required voting interests as set forth herein), and such instructions shall be binding upon all
Lenders of such Loan; provided, however, that the Administrative Agent shall not be required to
take any action which is contrary to this Agreement or applicable law. The Administrative
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Agent agrees to give to each Lender prompt notice of each notice given to it by the Borrower
pursuant to the terms of this Agreement.
(b)
Notwithstanding the use of the defined term “Administrative Agent,” it is
expressly understood and agreed that the Administrative Agent shall not have any fiduciary
responsibilities to any Lender by reason of this Agreement or any other Loan Document and that
the Administrative Agent is merely acting as the contractual representative of the Lenders with
only those duties as are expressly set forth in this Agreement and the other Loan Documents. In
its capacity as the Lenders’ contractual representative, the Administrative Agent (i) does not
hereby assume any fiduciary duties to any of the Lenders, (ii) is a “representative” of the Lenders
within the meaning of the term “secured party” as defined in the UCC and (iii) is acting as an
independent contractor, the rights and duties of which are limited to those expressly set forth in
this Agreement and the other Loan Documents.
Section 6.2
Administrative Agent’s Reliance, Etc. Neither the Administrative
Agent nor any of its directors, officers, agents or employees shall be liable for any action taken
or omitted to be taken by it or them under or in connection with this Agreement or any other
Loan Document, except for its or their own gross negligence or willful misconduct. Without
limiting the generality of the foregoing, the Administrative Agent, acting in such capacity: (i)
may consult with legal counsel (including counsel for the Borrower), independent public
accountants and other experts selected by it and shall not be liable for any action taken or
omitted to be taken in good faith by it in accordance with the advice of such counsel, accountants
or experts; (ii) except as expressly provided herein, makes no warranty or representation to any
Lender and shall not be responsible to any Lender for any statements, warranties or
representations (whether written or oral) made in or in connection with this Agreement or any
other Loan Document; (iii) shall not have any duty to ascertain or to inquire as to the
performance or observance of any of the terms, covenants or conditions of this Agreement or any
other Loan Document on the part of the Borrower or any Lender or to inspect the property
(including the books and records) of the Borrower or any Lender; (iv) shall not be responsible to
any Lender for the due execution, legality, validity, enforceability, genuineness, sufficiency or
value of this Agreement or any other Loan Document or any other instrument or document
furnished pursuant hereto or thereto; and (v) shall incur no liability under or in respect of this
Agreement by acting upon any notice, consent, certificate or other instrument or writing (which
may be by registered or certified mail or electronic mail) believed by it to be genuine and signed
or sent by the proper party or parties.
Section 6.3
USBGI and Affiliates. With respect to its Commitment as a Class C
Lender and the advances made by it, USBGI shall have the same rights and powers under this
Agreement as any other Lender and may exercise the same as though it were not the
Administrative Agent; and the term “Lender” or “Lenders” shall, unless otherwise expressly
indicated, include USBGI in its individual capacity, as applicable. USBGI and its Affiliates may
accept deposits from, lend money to, act as trustee under indentures of, and generally engage in
any kind of business with, the Borrower or any Lender, any of their respective Affiliates and any
Person who may do business with or own securities of the Borrower or any Lender or any such
Affiliate, all as if USBGI were not the Administrative Agent and without any duty to account
therefor to the Lenders.
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Section 6.4
Lender Credit Decision. Each Lender acknowledges that it has,
independently and without reliance upon the Administrative Agent or any other Lender received
and reviewed such documents and information as it has deemed appropriate, and made its own
credit analysis and decision to enter into this Agreement. Each Lender also acknowledges that it
will, independently and without reliance upon the Administrative Agent or any other Lender and
based on such documents and information as it shall deem appropriate at the time, continue to
make its own credit decisions in taking or not taking action under this Agreement.
Section 6.5

Indemnification; General Immunity.

(a)
The Lenders agree to indemnify the Administrative Agent (to the extent
not indemnified by the Borrower pursuant to Section 9.1 of this Agreement or reimbursed by the
Borrower pursuant to Section 10.2 and without any prejudice to the Lenders’ ability to seek
contribution, indemnity or reimbursement from the Borrower for the same under Section 9.1 of
this Agreement), ratably according to their respective Commitment Percentages, and not to
exceed, each Lender’s respective unfunded portion of the Commitment, from and against any
and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs,
expenses or disbursements of any kind or nature whatsoever which may be imposed on, incurred
by, or asserted against the Administrative Agent in any way relating to or arising out of this
Agreement or any other Loan Document or any action taken or omitted by the Administrative
Agent under this Agreement or any other Loan Document, provided that no Lender shall be
liable for any portion of such liabilities, obligations, losses, damages, penalties, actions,
judgments, suits, costs, expenses or disbursements resulting from the Administrative Agent’s
gross negligence or willful misconduct and provided further that the Administrative Agent shall
have exhausted all recourse against Borrower before seeking indemnification from the Lenders.
Without limitation of the foregoing, each Lender agrees to reimburse the Administrative Agent
promptly upon demand for its ratable share according to their respective Commitment
Percentages, at the time of determination, of any reasonable out-of-pocket expenses (including
counsel fees) incurred by the Administrative Agent in connection with the preparation,
execution, delivery, administration, modification, amendment or enforcement (whether through
negotiations, legal proceedings or otherwise) of, or legal advice in respect of rights or
responsibilities under, this Agreement or any other Loan Document, to the extent that the
Administrative Agent is not reimbursed for such expenses by the Borrower. The Administrative
Agent shall use its best efforts to provide Lenders with notice of expenses incurred by it pursuant
to this Section 6.5, and, to the extent reasonably possible, seek the prior approval of the Lenders
prior to incurring such expenses.
(b)
Neither the Administrative Agent nor any of its directors, officers, agents
or employees shall be liable to the Borrower, the Lenders or any Lender for any action taken or
omitted to be taken by it or them in good faith hereunder or under any other Loan Document or
in connection herewith or therewith except to the extent such action or inaction is determined in
a final non-appealable judgment by a court of competent jurisdiction to have arisen from the
gross negligence or willful misconduct of such Person.
Section 6.6
Successor Administrative Agent. The Administrative Agent may
resign at any time by giving no less than sixty (60) days’ prior written notice thereof to the
Lenders and the Borrower and, (a) in the event that the Administrative Agent breaches its
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obligations hereunder, or (b) the Class A Lender otherwise determines, in its reasonable
discretion exercised in good faith, that such removal is necessary, then the Administrative Agent
may be removed by the vote of the Class A Lender. Upon any such notice of resignation or
removal, a successor Administrative Agent shall be selected and appointed by at least two thirds
(2/3) of the Class A Lenders and two thirds (2/3) of the Class B Lenders. The resignation of the
Administrative Agent shall take effect upon the acceptance by a successor Administrative Agent
of appointment under this Section 6.6 or as otherwise provided herein. If no successor
Administrative Agent shall have been so appointed, and shall have accepted such appointment,
within thirty (30) days after the retiring Administrative Agent’s giving of notice of resignation or
the removal of the retiring Administrative Agent, then the Class A Lender may elect to appoint
itself or one of its Affiliates, to perform the Administrative Agent’s duties until a successor
Administrative Agent is appointed, such appointment to be made promptly in accordance with
the terms of this Section 6.6, or if the Class A Lender is elected to perform such duties, the
retiring Administrative Agent may, on behalf of the Lenders, appoint a successor Administrative
Agent. In the event that a successor Administrative Agent has not been appointed and has not
accepted its appointment within sixty (60) days after the retiring Administrative Agent’s giving
of notice of resignation, the Borrower shall petition a court of competent jurisdiction to appoint
any established financial institution having a net worth of not less than $500,000,000, and
experience in performing the duties of an administrative and collateral agent for credit facilities
involving multiple lenders and of similar size as the Loan. Upon the acceptance of any
appointment as Administrative Agent hereunder by a successor Administrative Agent, such
successor Administrative Agent shall thereupon succeed to and become vested with all the rights,
powers, privileges and duties of the retiring Administrative Agent, and the retiring
Administrative Agent shall be discharged from its duties and obligations under this Agreement.
After any retiring Administrative Agent’s resignation or removal hereunder as Administrative
Agent, the provisions of this Article VI shall inure to its benefit as to any actions taken or
omitted to be taken by it while it was Administrative Agent under this Agreement. In the event
that Administrative Agent fails to perform its duties hereunder, and does not cure such failure
within thirty (30) days of notice thereof from the Class A Lender, or during any period before a
replacement Administrative Agent is appointed following the removal of the Administrative
Agent in accordance with this Section 6.6, the Class A Lender, or its Affiliates, may perform all
or certain of such Administrative Agent duties until either the Administrative Agent properly
performs its duties as determined by the Class A Lender in its reasonable discretion exercised in
good faith, or a replacement Administrative Agent is appointed, as applicable.
Section 6.7
Disclosures. The Borrower and each Lender hereby acknowledge and
agree that Administrative Agent and the Class C Lender, is the sole member of the Borrower and
that USBGI will have certain rights as a Lender limited hereunder. USBGI shall have the same
rights and powers under this Agreement as any other Lender and may exercise the same as
though it were not the sole member of the Borrower or Administrative Agent, and the term
“Lender” or “Lenders” shall, unless otherwise expressly indicated, include USBGI.
Notwithstanding the foregoing, all matters requiring the approval of the Lenders shall include the
approval of the Class A Lender.
Section 6.8
Compensation. The parties hereto agree that the Origination Fee is
commercially reasonable compensation for the services performed by the Administrative Agent
hereunder, similar to compensation that would be agreed upon by unrelated third parties.
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Section 6.9
Additional Services. The Administrative Agent may, at the request of
the Borrower, perform such other services as may be mutually agreeable to the Administrative
Agent and the Borrower; provided that such services are upon terms that are (i) arm’s length,
(ii) relate to financial services and receive the consent of a Majority In Interest of the
Disinterested Lenders.
Section 6.10
Beneficiaries. Except as expressly provided herein, the provisions of
this Article VI are solely for the benefit of the Administrative Agent and the Lenders, and the
Borrower shall have no right to rely on or enforce any of the provisions hereof.
Section 6.11 Financial Covenants.
(a)
Beginning on the earlier to occur of December 31, 2018, or the Closing of
five (5) Project Loans, the total principal amount of all Project Loans delinquent for sixty days or
longer must not exceed 20% of the total principal amount of all outstanding Project Loans.
(b)
Administrative Agent shall at all times maintain a ratio of Current Assets
to Current Liabilities of greater than 1.0:1.0. This ratio will be calculated at the end of each
reporting period for which Lenders require financial statements pursuant to Section 11.1, using
the results of that reporting period.
(c)
The Administrative Agent’s average change in net assets (determined in
accordance with GAAP) for a trailing three (3) year period, as reflected in the financial
statements to be delivered pursuant to Section 11.1, must at all times be greater than $0.
Section 6.12

Grant of Security Interests.

(a)
Borrower hereby grants to Lenders, to secure the payment and
performance in full of all of the Obligations under this Agreement and the Facility Notes, a
security interest in and so pledges and assigns to Lenders the following: (i) all of the Project
Loans, the Project Notes, Project Note, the Project Loan Agreements, the Project Guaranties, as
applicable, with respect to each Project Loan originated under the Facility; (ii) all accessions,
additions, and substitutions of any of the foregoing; and (iii) all proceeds of any of the foregoing,
whether any of the foregoing is owned now or acquired later; all accessions, additions, and
substitutions of any of the foregoing; and all proceeds of any of the foregoing (all of the same
being hereinafter called the “Facility Collateral”), and all insurance claims and other proceeds
or products thereof, whether now owned or existing or hereafter acquired or arising, wherever
located and whether in Borrower’s possession and control or in the possession and control of a
third party.
(b)
Borrower hereby irrevocably authorizes Lenders, or the Administrative
Agent on behalf of the Lenders, at any time and from time to time to file in any filing office in
any Uniform Commercial Code jurisdiction any amendments to any previously filed financing
statements and file such additional financing statements and amendments thereto that (a) indicate
the Facility Collateral, and (b) provide any other information required by Article 9a of the
Uniform Commercial Code, for the sufficiency or filing office acceptance of any financing
statement or amendment, including (i) whether Borrower is an organization, the type of
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organization and any organizational identification number issued to Borrower. Borrower agrees
to furnish any such information to Lenders promptly upon Lenders’ request.
(c)
To further the attachment, perfection and first priority of, and the ability of
Lenders to enforce, Lenders’ security interest in the Facility Collateral, and without limitation on
Borrower’s other obligations in this Agreement, Borrower agrees, in each case at Borrower’s
expense, to take the following actions with respect to the following Facility Collateral:
(i)
If any Facility Collateral is at any time in the possession of a
bailee, Borrower shall promptly notify Lenders, or the Administrative Agent on behalf of the
Lenders, thereof and, at Lenders’ request and option, shall promptly obtain an acknowledgement
from the bailee, in form and substance satisfactory to Lenders, that the bailee holds such Facility
Collateral for the benefit of Lenders, and that such bailee agrees to comply, without further
consent of Borrower, with instructions from Lenders as to such Facility Collateral. Lenders
agrees with Borrower that Lenders shall not give any such instructions unless an Event of
Default has occurred and is continuing or would occur after taking into account any action by
Borrower with respect to the bailee.
(ii)
Borrower further agrees, at the request and option of Lenders, to
take any and all other actions Lenders may determine to be necessary or useful for the
attachment, perfection and first priority of, and the ability of Lenders to enforce, Lenders’
security interest in any and all of the Facility Collateral, including, without limitation, (a)
executing, delivering and, where appropriate, filing financing statements and amendments
relating thereto under the Uniform Commercial Code, to the extent, if any, that Borrower’s
signature thereon is required therefor, (b) causing Lenders’ name to be noted as Lenders on any
certificate of title for a titled good if such notation is a condition to attachment, perfection or
priority of, or ability of Lenders to enforce, Lenders’ security interest in such Facility Collateral,
(c) complying with any provision of any statute, regulation or treaty of the United States as to
any Facility Collateral if compliance with such provision is a condition to attachment, perfection
or priority of, or ability of Lenders to enforce, Lenders’ security interest in such Facility
Collateral, (d) obtaining governmental and other third party waivers, consents and approvals in
form and substance satisfactory to Lenders, including, without limitation, any consent of any
licensor, lessor or other person obligated on Facility Collateral, (e) obtaining waivers from
mortgagees and landlords in form and substance satisfactory to Lenders and (f) taking all actions
under any earlier versions of the Uniform Commercial Code or under any other law, as
reasonably determined by Lenders to be applicable in any relevant Uniform Commercial Code or
other jurisdiction, including any foreign jurisdiction.
(b)
Borrower further represents and warrants to Lenders as follows: (a)
Borrower is or will be the owner of or has other rights in or power to transfer the Facility
Collateral, free from any right or claim or any person or any adverse lien, security interest or
other encumbrance, except for the security interest created by this Agreement and other liens
permitted by the Loan Agreement and (b) the security interests granted herein are perfected and
are of first priority.
(c)
Borrower covenants with Lenders as follows: (a) the Facility Collateral, to
the extent not delivered to Lenders pursuant to Section 2.2, will be promptly delivered upon
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request, (b) except for the security interest herein granted and liens permitted by the Loan
Documents, Borrower shall be the owner of or have other rights in the Facility Collateral free
from any right or claim of any other person, lien, security interest or other encumbrance, and
Borrower shall defend the same against all claims and demands of all persons at any time
claiming the same or any interests therein adverse to Lenders, (c) Borrower shall not pledge,
mortgage or create, or suffer to exist any right of any person in or claim by any person to the
Facility Collateral, or any security interest, lien or encumbrance in the Facility Collateral in favor
of any person, other than Lenders, except for liens permitted by the Loan Documents, (d)
Borrower will pay promptly when due all taxes, assessments, governmental charges and levies
upon the Facility Collateral or incurred in connection with the use or operation of such Facility
Collateral or incurred in connection with this Agreement, and (e) Borrower will not sell or
otherwise dispose, or offer to sell or otherwise dispose, of the Facility Collateral or any interest
therein.
(d)
The powers conferred on Lenders hereunder are solely to protect its
interests in the Facility Collateral and shall not impose any duty upon it to exercise any such
powers. Lenders shall be accountable only for the amounts that it actually receives as a result of
the exercise of such powers, and neither it nor any of its officers, directors, employees or agents
shall be responsible to Borrower for any act or failure to act, except for Lenders’ own gross
negligence or willful misconduct.
ARTICLE VII
EVENTS OF DEFAULT AND REMEDIES
Section 7.1
Events of Default. The occurrence of any of the following events
shall be an Event of Default hereunder:
(a)
Failure by Borrower to pay any (i) principal or interest that is due and
payable on any Facility Note pertaining to a Project Loan payment actually made by a Project
Borrower to Borrower, which failure shall remain unremedied for ten (10) days after written
notice thereof has been provided by any Lender to Borrower, or (ii) other amount required to be
paid hereunder or under one or more of the Loan Documents (that Borrower has received from a
Project Borrower with respect to the underlying Project Loan other than principal or interest on
any Facility Note), which failure shall remain unremedied for thirty (30) days after written notice
thereof has been provided by any Lender to Borrower. Borrower will no longer be entitled to
either such ten (10) or thirty (30) day cure period after the first two (2) such failures).
Notwithstanding any language to the contrary contained in this Agreement, Borrower shall only
be required to pay principal or interest payments under a Facility Note to the extent the Class C
Lender Top Loss has not already been depleted. [ISSUE REGARDING LOSS PRIORITY
WITH CLASS B LENDERS]
(b)
Borrower shall generally not pay its debts as such debts become due, or
shall admit in writing its inability to pay its debts generally, or shall make a general assignment
for the benefit of creditors; or any Proceeding shall be instituted by or against Borrower seeking
to adjudicate it a bankrupt or insolvent, or seeking liquidation, winding up, reorganization,
arrangement, adjustment, protection, relief, or composition of it or its debts under any law
relating to bankruptcy, insolvency or reorganization or relief of debtors, or seeking the entry of
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an order for relief or the appointment of a receiver, trustee, custodian or other similar official for
it or for any substantial part of its property and, in the case of any such Proceeding instituted
against it (but not instituted by it), either such Proceeding shall remain undismissed or unstayed
for a period of sixty (60) days, or any of the actions sought in such Proceeding (including,
without limitation, the entry of an order for relief against, or the appointment of a receiver,
trustee, custodian or other similar official for, it or for any substantial part of its property) shall
occur; or Borrower shall take any action to authorize any of the actions set forth above in this
subsection (b); or
(c)
Borrower shall fail to pay any principal of or premium or interest on any
Debt (but excluding Debt evidenced by any Facility Note or by a Project Loan Protective
Advance, which is separately addressed by clause (a) above) of Borrower when the same
becomes due and payable (whether by scheduled maturity, required prepayment, acceleration,
demand or otherwise), and such failure shall continue after the applicable grace period, if any,
specified in the agreement or instrument relating to such Debt; or any such Debt shall be
declared to be due and payable, or required to be prepaid (other than by a regularly scheduled
required prepayment), redeemed, purchased or defeased, or an offer to prepay, redeem, purchase
or defease such Debt shall be required to be made, in each case prior to the stated maturity
thereof; or
(d)
Borrower fails to comply with or perform as and when required or to
observe any of the material terms, conditions or covenants contained in this Agreement; or
(e)
If Borrower shall fail to perform or observe any other material term,
covenant or agreement to be performed or observed by such Person contained herein or in any
other Loan Document to which it is a party (except for any term or covenant which is the subject
of another subsection of this Section 7.1), in each case, if such failure shall remain unremedied
for thirty (30) days after notice from the Administrative Agent or any Lender with respect
thereto; or
(f)
(i) Any uninsured judgment or order for the payment of money in excess
of $250,000 shall be rendered against Borrower and (ii) (A) enforcement proceedings shall have
been commenced by any creditor upon such judgment or order or (B) there shall be any period of
thirty (30) consecutive days during which a stay of enforcement of such judgment or order, by
reason of a pending appeal or otherwise, shall not be in effect; or
(g)

Any Change of Control shall occur; or

(h)
Any provision of this Agreement, any Facility Note, or any other Loan
Document shall for any reason cease to be valid and binding on Borrower or the Administrative
Agent (as the case may be), or Borrower or the Administrative Agent shall so state in writing; or
(i)
Any representation, warranty, certification or statement made in writing
by Borrower (i) made herein or in any other Loan Document or (ii) made in any certification or
documentation required to be provided by any of such parties during the term of the Facility
and/or in connection with any borrowing, shall prove to have been incorrect in any material
respect when made or deemed made.
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Section 7.2
Remedies. If an Event of Default shall occur and be continuing then,
in addition to all other rights the Lenders may have under this Agreement, the other Loan
Documents and any other applicable laws (including, without limitation the imposition of the
Default Interest Rate with respect to the Obligations in accordance with Section 1.7(b)(v)), the
Administrative Agent (with the permission or at the direction of Disinterested Lenders holding a
Majority-in-Interest) may, without notice to Borrower (which notice is hereby expressly waived
by Borrower):
(a)
declare the Commitment and the obligation of the Lenders to make Loans
to be terminated, whereupon the same shall forthwith terminate; and
(b)
declare the Facility Notes, all interest thereon and all other Obligations
payable under this Agreement to be forthwith due and payable, whereupon the Facility Notes, all
such interest and all such other Obligations shall become and be forthwith due and payable,
without presentment, demand, protest, or further notice of any kind, all of which are hereby
expressly waived by Borrower;
(c)
Upon the occurrence and during the continuance of an Event of Default,
generally to sell, transfer, pledge, make any agreement with respect to or otherwise dispose of or
deal with any of the Facility Collateral in such manner as is consistent with the Uniform
Commercial Code and as fully and completely as though Lenders were the absolute owner
thereof for all purposes, and to do, at Borrower’s expense, at any time, or from time to time, all
acts and things which Lenders deem necessary or useful to protect, preserve or realize upon the
Facility Collateral and Lenders’ security interest therein, in order to effect the intent of this
Agreement, all at least as fully and effectively as Borrower might do, including, without
limitation, (i) the transfer of the Project Loans, Project Notes, and Project Loan Documentation
to Lenders and (ii) the execution, delivery and recording, in connection with any sale or other
disposition of any Facility Collateral, of the endorsements, assignments or other instruments of
conveyance or transfer with respect to such Facility Collateral; and
(d)
to the extent that Borrower’s authorization given in this Agreement is not
sufficient, to file such financing statements with respect hereto, with or without Borrower’s
signature, or a photocopy of this Agreement in substitution for a financing statement, as Lenders
may deem appropriate and to execute in Borrower’s name such financing statements and
amendments thereto and continuation statements which may require Borrower’s signature.
(e)
Lenders shall not be deemed to have waived any of their rights or
remedies in respect of the Obligations or the Facility Collateral unless such waiver shall be in
writing and signed by Lenders. No delay or omission on the part of Lenders in exercising any
right or remedy shall operate as a waiver of such right or remedy or any other right or remedy. A
waiver on any one occasion shall not be construed as a bar to or waiver of any right or remedy on
any future occasion. All rights and remedies of Lenders with respect to the Obligations or the
Facility Collateral, whether evidenced hereby or by any other instrument or papers, shall be
cumulative and may be exercised singularly, alternatively, successively or concurrently at such
time or at such times as Lenders deems expedient.
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(f)
Borrower waives demand, notice, protest, notice of acceptance of this
Agreement, notice of loans made, credit extended, Facility Collateral received or delivered or
other action taken in reliance hereon and all other demands and notices of any description. With
respect to both the Obligations and the Facility Collateral, Borrower assents to any extension or
postponement of the time of payment or any other indulgence, to any substitution, exchange or
release of or failure to perfect any security interest in any Facility Collateral, to the addition or
release of any party or person primarily or secondarily liable, to the acceptance of partial
payment thereon and the settlement, compromising or adjusting of any thereof, all in such
manner and at such time or times as Lenders may deem advisable. Lenders shall have no duty as
to the collection or protection of the Facility Collateral or any income therefrom, the preservation
of rights against prior parties, or the preservation of any rights pertaining thereto beyond the safe
custody thereof as set forth in this Agreement. Borrower further waives any and all other
suretyship defenses.
Section 7.3 Proceeds of Dispositions; Expenses. Borrower shall pay to Lenders on
demand any and all expenses, including reasonable attorneys’ fees and disbursements, incurred
or paid by Lenders in protecting, preserving or enforcing Lenders’ rights and remedies under or
in respect of any of the Obligations or any of the Facility Collateral. After deducting all of said
expenses, the residue of any proceeds of collection or sale or other disposition of the Facility
Collateral shall, to the extent actually received in cash, be applied to the payment of the
Obligations in such order or preference as Lenders may determine, proper allowance and
provision being made for any Obligations not then due. Upon the final payment and satisfaction
in full of all of the Obligations and after making any payments required by Sections 9608(a)(1)(C) or 9a-615(a)(3) of the Uniform Commercial Code, any excess shall be returned to
Borrower. In the absence of final payment and satisfaction in full of all of the Obligations,
Borrower shall remain liable for any deficiency; provided, however, that upon the occurrence of
an Event of Default described in Subsection 7.1(b) whether or not a notice of such default is
issued by the Administrative Agent, (A) the Commitment and the obligations of the Lenders to
make Loans shall automatically be terminated and (B) the Loans, the Facility Notes, all such
interest, accruing at the Default Interest Rate, and all such Obligations shall automatically
become and be due and payable, without presentment, demand, protest or any notice of any kind,
all of which are hereby expressly waived by Borrower.
Section 7.3
Waiver of Defaults and Other Actions. If an Event of Default shall
occur and be continuing, the Administrative Agent may, and at the direction of the Disinterested
Lenders holding a Super Majority-in-Interest shall, waive such Event of Default.
Section 7.4
Remedies are Cumulative. All remedies afforded to the Lenders
pursuant to this Agreement are separate and cumulative remedies and it is agreed that no one of
such remedies, whether or not exercised by the Lenders shall be deemed to be an exclusion of
any of the other remedies available to the Lenders and shall not limit or prejudice any other legal
or equitable remedy which the Lenders may have.
Section 7.5
Set-Off. Upon the occurrence and during the continuance of any Event
of Default, each Lender is hereby authorized at any time and from time to time, to the fullest
extent permitted by law, to set-off and apply any and all deposits (general or special, time or
demand, provisional or final) at any time held and other amounts at any time owing by such
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Lender to or for the credit or the account of the Borrower (including, without limitation, any
indebtedness or grants to be made by such Lender to the Borrower) against any and all of the
obligations of the Borrower now or hereafter existing under any Loan Document, whether or not
such Lender shall have made any demand under such Loan Document and although such
obligations may be unmatured. The Lenders and the Administrative Agent agree that all set-offs
and other recoveries from the Borrower shall be shared among the Lenders and the
Administrative Agent in accordance with the provisions of Section 1.11 (it being understood that
such amounts will be applied in accordance with the priorities set forth in Section 7.6). Each
Lender agrees promptly to notify the Borrower after any such set-off and application, provided
that the failure to give such notice shall not affect the validity of such set-off and application.
The rights of the Lenders under this Section 7.5 are in addition to other rights and remedies
(including, without limitation, other rights of set-off) which the Lenders may have.
Section 7.6
Application of Proceeds. From and after the date on which the
Administrative Agent has taken action pursuant to Section 7.2 and until all of the Obligations of
Borrower have been paid in full, any and all proceeds received by the Administrative Agent from
the exercise of any remedy by the Administrative Agent against the Borrower shall be applied as
follows:
(a)
First, to reimburse the Administrative Agent and the Lenders for out-ofpocket costs, expenses and disbursements, including reasonable attorneys’ fees and legal
expenses, incurred by the Administrative Agent or the Lenders in connection with the collection
of any Obligations, and the exercise of any remedies contemplated hereby or under the Loan
Documents; provided that any such reimbursements owed to any Senior Lender shall be paid
prior to any Junior Lender; and
(b)

Second, in accordance with section 10.2.
ARTICLE VIII
FEES AND EXPENSES

Section 8.1
Expenses Generally. All reasonable third party out-of-pocket
expenses, including but not limited to, reasonable attorneys’ fees and expenses, recording fees,
mortgage fees, wiring charges, and postage incurred by or on behalf of Administrative Agent
relating to the negotiation, documentation and closing of this credit facility, the administration
hereof, or the extension, amendment or other modification hereof or of any of the other Loan
Documents and payment for which is not otherwise provided for under this Agreement will be
paid by Borrower within five (5) Business Days of Administrative Agent’s written request
therefor, which shall include documentation substantiating such request.
Section 8.2
Claims Against Lenders. If a claim or action is ever made upon or
commenced against Administrative Agent or any Lender for repayment or recovery of any
amount or amounts received by such Person in payment or on account of any of the Obligations
of Borrower due under this Agreement or any of the Facility Notes or other Loan Documents,
including, but not limited to, a preference action pursuant to 11 U.S.C. §§547 and 550, and such
Person repays all or part of said amount by reason of (a) any judgment, decree or order of any
court or administrative body, or (b) any settlement or compromise of any such claim effected by
31
4829-2834-4907

such Person with any such claimant (including Borrower), then and in such event Borrower
agrees that any such judgment, decree, order, settlement or compromise shall be binding upon
Borrower, notwithstanding any revocation hereof, or the return, release, or cancellation of this
Agreement or the cancellation of any note or other instrument evidencing any liability of
Borrower, and Borrower shall be and remain liable and obligated to indemnify such Person for
its reasonable attorneys’ fees incurred in defending against such claim or action and for the
amount so repaid or recovered to the same extent as if such amount had never originally been
received by such Person.
ARTICLE IX
INDEMNITIES; LIMITATIONS OF LIABILITY
Section 9.1
Indemnity. Borrower will indemnify, defend and hold harmless each
of the Indemnified Parties from and against all losses, costs, claims, suits, actions, fines,
penalties, expenses, liabilities and damages and related expenses relating to a breach by the
Borrower of its obligations hereunder, including without limitation reasonable attorney’s fees
and disbursements, arising under the Facility, the Loan Documents, any Loan or Project Loan,
the use of the proceeds thereof, and the transactions contemplated hereunder or thereunder,
except to the extent such loss, cost, claim, suit, action, fine, penalty, expense, liability or damage
is determined by a court of competent jurisdiction in a final non-appealable judgment to have
been caused by any of Indemnified Parties’ gross negligence or willful misconduct in such
Person’s performance under this Agreement; provided, however, that no Indemnified Party shall
be deemed responsible for, or not entitled to the foregoing indemnity by reason of another
Person’s gross negligence or willful misconduct. Indemnified Parties, at their option, may
undertake and conduct through counsel of their collective choice as designated by such
Indemnified Parties, at the expense of the Borrower, the settlement or defense of any such action
or proceeding. Notice of any claim and/or action or proceeding instituted against Borrower shall
be promptly given to each Indemnified Party and each Indemnified Party shall have the right, at
such Person’s own cost and expense, to join in the defense of any such action or proceeding.
Section 9.2
No Liability on Part of Any Indemnified Party. No Indemnified
Party by its acceptance of this Agreement, the Facility Notes and any payments on account
thereof, shall be deemed to have assumed or to have become liable for any obligations or
liabilities of Borrower.
Section 9.3

No Joint Venture, Etc. Borrower hereby acknowledges and agrees

that:
(a)
No Indemnified Party has any fiduciary relationship with or duty to
Borrower arising out of or in connection with this Agreement, and the relationship between
Indemnified Party and Borrower in connection herewith is solely that of debtor and creditor; and
(b)
No joint venture or partnership is created hereby or otherwise exists by
virtue of the transactions contemplated hereby between any Indemnified Party and Borrower.
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ARTICLE X
BORROWER ACCOUNTS; APPLICATION OF PROJECT LOAN PROCEEDS
Section 10.1
Borrower Accounts. On or before the Effective Date, Borrower shall
establish (and at all times thereafter shall maintain) with Borrower Account Bank the Borrower
Operating Account. The Borrower agrees that it will use its best efforts to deposit, all amounts
received by it, to the Borrower Operating Account on the same Business Day that such amounts
are received and no later than two (2) Business Days after receipt. The Borrower shall
administer the Borrower Operating Account in accordance with this Article X.
(a)
All interest earned on each Borrower Operating Account shall be
deposited (or caused to be deposited) by the Borrower Account Bank into such Borrower
Operating Account.
(b)
Borrower Operating Account may be maintained as separate subaccounts
on the books and records of the Borrower. The funds attributable to such subaccounts may be
deposited in one or more general bank accounts and need not be physically segregated from any
other funds in such general bank account so long as the requirements of this Section 10.1 are
met.
(c)
The Administrative Agent shall permit Borrower to withdraw amounts
from the Borrower Operating Account sufficient to pay for costs, fees and expenses of the
Borrower and to reimburse the Administrative Agent for any such amounts paid by the
Administrative Agent; provided, that Borrower shall not be permitted to withdraw any amounts
from the Borrower Operating Account consisting of proceeds of recoveries with respect to
Underlying Project Loans pursuant to Section 10.3(b) held in such Borrower Operating Account,
if applicable.
Section 10.2

Application of Project Loan Proceeds.

(a)
On each Payment Date and to the extent Borrower has received principal
payments, interest payments, or amortized principal and interest payments on an Underlying
Project Loan, Project Loan Proceeds for each Underlying Project Loan shall be disbursed from
the Borrower Operating Account and applied in the following order of priority (it being
understood that Project Loan Proceeds relating to an Underlying Project Loan shall only be
applied to the items in this Section 10.2 relating to such Underlying Project Loan or the out-ofpocket costs, fees and expenses in this Section 10.2):
(i)
First, to pay the Administrative Agent any reasonable out-of-pocket
costs then owed to the Administrative Agent hereunder;
(ii)
Second, to the extent the Project Loan Proceeds with respect to such
Underlying Project Loan remain after any prior payments on such Payment Date, to the Class A
Lender in the following order: (a) first, all accrued interest due (calculated on the basis of the
Class A Lender’s Spread and the outstanding principal balance of the Underlying Project Loan)
and owing to the Class A Lender hereunder with respect to the Loan made by the Class A Lender
in connection with Underlying Project Loan; and (b) second, to outstanding principal on the
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subject Loan made by the Class A Lender to Borrower under this Agreement with respect to the
Underlying Project Loan, until the unpaid principal amounts thereof have been reduced to zero;
(iii)
Third, to the extent the Project Loan Proceeds with respect to such
Underlying Project Loan remain after any prior payments on such Payment Date, to the Class B
Lender in the following order: (a) first, all accrued interest due (calculated on the basis of the
Class B Lender’s Spread and the outstanding principal balance of the Underlying Project Loan)
and owing to the Class B Lender hereunder with respect to the Loan made by the Class B Lender
in connection with Underlying Project Loan; and (b) second, to outstanding principal on the
subject Loan made by the Class B Lender to Borrower under this Agreement with respect to the
Underlying Project Loan, until the unpaid principal amounts thereof have been reduced to zero;
(iv)
Fourth, to the extent the Project Loan Proceeds with respect to such
Project Loan remain after any prior payments on such Payment Date, all accrued interest due
(calculated on the basis of the Administrative Agent’s Spread and outstanding principal balance
of the Underlying Project Loan) and owing to Administrative Agent hereunder to pay the
Administrative Agent;
(v)
Fifth, to the extent the Project Loan Proceeds with respect to such
Project Loan remain after any prior payments on such Payment Date, all accrued interest due
(calculated on the basis of the Excess Spread and outstanding principal balance of the
Underlying Project Loan) and owing to Administrative Agent hereunder to pay the
Administrative Agent; provided, however, that if the 25% of the Class A Lender Commitment
exceeds the Total Top Loss multiplied, the Excess Spread shall be contributed to the Class C
Lender Top Loss until 25% of the Class A Lender Commitment is equal to or exceeds the Total
Top Loss; and
(vi)
Sixth, to the extent the Project Loan Proceeds with respect to such
Project Loan remain after any prior payments on such Payment Date, the amount of any
reasonable (to be determined by the Administrative Agent in its discretion) costs, fees and
expenses then owed to or by (as the case may be) to the Borrower.
(b) Notwithstanding any language to the contrary contained in this
Agreement, Borrower shall only be required to pay principal or interest payments under a
Facility Note to the extent Borrower receives such principal payments or interest payments on
the Underlying Project Loans, unless such principal payments or interest payments on underlying
Project Loans are more than thirty (30) days late. In such a case, ZB, N.A., dba Zions First
National Bank may debit an amount equal to such late payments from the Class B Lender Top
Loss held in the Restricted Account to the extent such funds are available and apply such amount
toward amounts owed under the subject Facility Note, provided ZB, N.A., dba Zions First
National Bank notifies Borrower of such debit when it is made.
(c) For the avoidance of doubt it is agreed that all provisions in this Section
10.2 permitting proceeds to be applied to Loans made in connection with Underlying Project
Loans shall refer strictly to those specific Loans which were used to originate the applicable
Underlying Project Loan and not Loans used for the origination of any other Underlying Project
Loan.
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Section 10.3

Sharing of Project Loan Losses.

(a)
To the extent that any of the Class A Lender, the Class B Lenders or the
Class C Lender incur any loss that is unable to be reimbursed with the proceeds received on
account of any recovery with respect to an Underlying Project Loan under Section 10.2, the
Facility Note with respect to such Lender shall be permanently reduced in an amount equal to
such loss.
(b)
Notwithstanding the foregoing or any other provision contained herein, to
the extent there is a recovery with respect to an Underlying Project Loan for which a loss is
incurred pursuant to Section 10.3(a) hereof, the proceeds of such recovery shall be distributed in
the following order of priority:
(i)
first, to Borrower in the amount of all reasonable out-of-pocket costs,
fees and expenses incurred in connection with such recovery;
(ii)
Section 10.4

thereafter, in accordance with Section 1.3 of this Agreement.
Intentionally Deleted.

Section 10.5
Full Release Upon Repayment. Upon the full payment, performance,
satisfaction and discharge of all of the Obligations and the payments of all other amounts which
may be due to the Administrative Agent and Lenders under the terms of this Agreement, the
Administrative Agent and Lenders shall execute such instruments as Borrower may reasonably
require in order to effect a release of the remaining Collateral held by the Administrative Agent
and Lenders, to anyone entitled to receive the same, all of which instruments shall be executed
by any Administrative Agent and such Lender, without representation or warranty by or recourse
against the Administrative Agent and such Lender, whereupon this Agreement shall terminate
and be of no further force or effect except for such terms that expressly survive termination of
this Agreement.
ARTICLE XI
REPORTING REQUIREMENTS
Within the below specified time frames, Borrower shall furnish to the Administrative
Agent and each of the Lenders, and Administrative Agent shall furnish to each of the Lenders,
the following:
Section 11.1
Management Reports.

Financial

Statements

and

Information;

Annual

Portfolio

(a)
Within the earlier of (i) one hundred eighty (180) days after the end of
each fiscal years of Borrower and of Administrative Agent, respectively, or (ii) thirty (30) days
after delivered to Administrative Agent’s board of directors, each of Borrower and
Administrative Agent shall deliver its audited financial statements, which financial statements
shall be in accordance with GAAP and in all other respects in form and substance reasonably
satisfactory to Administrative Agent and the Lenders and shall contain (except for standard
qualifications) an unqualified (or otherwise reasonably satisfactory to the Lenders) opinion of the
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audited organization’s certified public accountant, which certified public accountant’s name shall
have been provided in advance to Administrative Agent and the Lenders and shall be reasonably
acceptable to Administrative Agent and the Lenders;
(b)
Within forty-five (45) days after the end of each fiscal quarter, each of
Borrower and Administrative Agent shall deliver its self-prepared unaudited quarterly financial
statements, including a balance sheet (or statement of financial position) and statement of income
or loss (or statement of activities), and statement of cash flows, each certified by an Authorized
Officer of Borrower and Administrative Agent, each setting forth the financial condition of
Borrower and of Administrative Agent, respectively, in accordance with GAAP;
(c)
As soon as practicable and in any event within ten (10) days after delivery
to Borrower or to Administrative Agent, respectively, a copy of any letter issued by Borrower’s
independent public accountants or other management consultants with respect to its financial or
accounting systems or controls, including all so-called “management letters.”

Section 11.2

Quarterly and Monthly Reports.

(a) Within forty (45) days after the end of each fiscal quarter of Borrower the
Administrative Agent shall provide a written summary of the status of Borrower’s Project Loan
portfolio, which such summary shall include, without limitation, the following information:
(i)
a Portfolio Report in a form approved by Administrative Agent and
Lenders holding a Majority-in Interest, which report shall (x) summarize all Project Loans then
outstanding, setting forth for such Project Loans details regarding location, risk rating, maturity,
amortization and interest rate and other relevant information set forth in Exhibit D, (y) provide a
statement of all funds then on deposit in each Borrower Account and a calculation by Borrower of
the then unfunded portion of the Class A Total Loan Amount, the Class B Total Loan Amount, and
the Class C Lender Top Loss, and (z) report outstanding maturities for Project Loans and proposed
renewal activities, as well as report all Project Loans repaid since the prior quarterly report;
(ii)
a “Default Certificate” providing a delinquency report with respect to
any Delinquent or Defaulted Loans;
(iii)

a “Covenant Compliance Certificate” in the form attached as

(iv)

an account statement for each Borrower Account; and

(v)

notices of any changes to the Credit Manual.

Exhibit E;

(b)
Within ten (10) days after the end of calendar month, the Administrative
Agent shall provide a written summary of the status of Borrower’s Project Loan portfolio, which
such summary shall include, without limitation, the following information:
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(i)
of the Project Loans;

the unpaid principal balance and accrued but unpaid interest for each

(ii)
the balance between long-term (five (5) years) and short term (one (1)
to three (3) years) Project Loans held by the Borrower;
(iii)
the loan-to-value ratio for each Project Loan as determined at the
application Loan Settlement Date;
(iv)
the mix of loan types as well as a listing of any and all Project Loans
repaid during the preceding fiscal year;
(v)

the mix of asset classes represented;

(vi)

the diversification by location of the underlying Project;

(vii) the diversification of the Project Loan borrowing entities and ultimate
Project Loan borrowers;
(viii) the reconciliation of the payments made by the Borrower on the
Advances with the payments received by the Borrower on the underlying loans;
(ix)

the gross annual revenue of each Project Borrower; and

(x)

the address, for Community Reinvestment Act purposes, of each

Project Borrower.
Section 11.3
Notices of Default; Material Adverse Change. As soon as
practicable and in any event within two (2) Business Days after Borrower’s knowledge thereof,
Borrower shall provide the Administrative Agent and the other Lenders notice of (a) the
occurrence of any Event of Default or Unmatured Event of Default and/or, after receiving notice
thereof, any default or event of default under any Underlying Project Loan, or (b) the occurrence
of any Borrower Material Adverse Effect.
Section 11.4
Litigation. As soon as practicable and in any event within five (5)
Business Days after Borrower’s knowledge thereof, notice of the institution of any litigation or
proceedings against Borrower before any court, arbitrator or governmental department,
commission, board, bureau, agency or instrumentality in an amount in excess of $100,000, in
each case together with the amount of contingent liability, if any, if such amount is ascertained
and such other supporting or evidencing documentation as shall be required by Administrative
Agent or any Lender in order to evaluate the notice provided.
Section 11.5
Charge-Offs or Write-Downs. Notice in writing of any charge-off or
write-down of a Project Loan in accordance with this Agreement and the Credit Manual as soon
as possible after approval by the Administrative Agent and Lenders holding a Majority-inInterest of the Loans to conduct such charge-off or write-down, but in any event within five (5)
Business Days after recordation of same in Borrower’s financial record.
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Section 11.6
Other. Borrower shall promptly provide to each Lender such
additional information with respect to each Project Loan financed under the Facility as such
Lender may reasonably request. Such other information respecting the condition or operations,
financial or otherwise, of Borrower as any Lender may from time to time specifically and
reasonably request in writing to Borrower (including, without limitation more frequent reporting
of the yearly and monthly reports described in this Article XI).
ARTICLE XII
OBLIGATIONS OF JUNIOR LENDERS
Section 12.1

Bankruptcy.

(a)
Each Junior Lender agrees that neither Administrative Agent nor the
Senior Lender owes any fiduciary duty to such Junior Lender in connection with the
administration of the Facility and the Loan Documents and such Junior Lender agrees not to
assert any such claim.
(b)
The provisions of this Article XII shall be applicable both before and after
the commencement, whether voluntary or involuntary, of any Proceeding. For as long as the
Facility shall remain outstanding, unless Junior Lenders shall have first obtained the consent of
the Senior Lender, Junior Lenders, in their capacity as Junior Lenders, and shall not solicit any
Person to, direct or cause Borrower to: (i) commence any Proceeding; (ii) institute proceedings
to have Borrower adjudicated a bankrupt or insolvent; (iii) consent to, or acquiesce in, the
institution of bankruptcy or insolvency proceedings against Borrower; (iv) file a petition or
consent to the filing of a petition seeking reorganization, arrangement, adjustment, winding-up,
dissolution, composition, liquidation or other relief by or on behalf of Borrower; (v) seek or
consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator, custodian or
any similar official for Borrower; (vi) make an assignment for the benefit of any creditor of
Borrower; (vii) seek to consolidate any other assets of Borrower with any other Person in any
proceeding relating to bankruptcy, insolvency, reorganization or relief of debtors; or (viii) take
any action in furtherance of any of the foregoing.
(c)
In any Proceeding the Administrative Agent, Borrower and each Lender
hereby agrees that: (i) each Lender shall be permitted to file proofs of claim and/or where
necessary to (x) file any necessary responsive or defensive pleadings in opposition to any
motion, claim adversary proceedings or other pleadings made by a Person objecting to otherwise
seeking disallowance of the claims of a Junior Lender or (y) prevent the running of any statute of
limitations or similar restrictive claims of the Junior Lenders or to assert a compulsory crossclaim or counter claim against a Loan Party; (ii) each Junior Lender shall retain the right in its
sole and absolute discretion to, among other things, vote on a plan of reorganization or
arrangement with respect to Borrower; and (iii) each Junior Lender shall retain the right to
otherwise participate in such Proceeding; provided that, in each case, such participation or plan
or arrangement does not adversely impact or challenge the rights of the Senior Lender or priority
of payments set forth in this Agreement as between the Senior Lender and the Junior Lenders,
and, except as set forth in Section 7.6(b), the Junior Lenders shall not be entitled to receive any
payments until the Senior Lender is fully paid.
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ARTICLE XIII
COMMITTEES
Section 13.1
Credit Committee. The Administrative Agent shall establish a Credit
Committee (the “Credit Committee”) including one representative for each Class A Lender,
one (1) representative from each Class B Lender, and one (1) representative from the
Administrative Agent. Notwithstanding anything to the contrary contained in this Agreement,
only the Class B Lender representative from the Geographic Area where the Project Loan is
proposed to be made will have the right to vote in connection with such proposed Project Loan.
The Class A Lenders will have a minimum of three (3) votes on the Credit Committee. If there
are less than three Class A Lenders, each Class A Lender will have at least one vote and the
additional vote will belong to the Class A Lender with the largest Class A Lender Commitment.
If there are three (3) or more Class A Lenders, each one will have one vote. For the avoidance
of doubt, initially there will be one Class A Lender, ZB, N.A. dba Zions First National Bank,
which will have three votes on the Credit Committee. Each member of the Credit Committee
will have a term of three (3) years, which term may be renewed by the party which appointed
such member. The Credit Committee shall meet monthly to make Determinations on proposed
Project Loans as set forth in Section 1.3 herein. In addition, the Credit Committee shall have the
authority to recommend and approve changes to the Credit Manual and Underwriting Guidelines
which are not inconsistent with the terms of this Agreement.
Section 13.2
Advisory Committee. An advisory committee may be established at
the discretion of the Administrative Agent.
Section 13.3
Pricing Committee. The Administrative Agent shall establish a
pricing committee comprised of the Administrative Agent and one representative appointed by
each Class A Lender, one representative appointed by the Class B Lenders, and one
representative appointed by the Class C Lender. The pricing committee will meet quarterly (or as
otherwise determined necessary) at the direction of the Administrative Agent and shall be
responsible for setting rate and fee levels for its products based upon current cost of funds,
market conditions and other factors that may vary over time and impact facility pricing.
However, only the representative from the Class A Lender shall have the right to vote on and
determine the Class A Lender’s Spread, subject to the terms of the Credit Manual.
ARTICLE XIV
MISCELLANEOUS
Section 14.1
Further Assurances. Until all of the Facility Notes have been paid in
full, Borrower shall, promptly upon the request of any Lender or Administrative Agent, execute
and/or deliver to such Lender or Administrative Agent such other additional documents in
Borrower’s possession as are reasonably necessary to carry out the purposes of this Agreement
and the other Loan Documents, without cost or expense to such Lender or Administrative Agent;
provided that such Lender hereby agrees not to disclose any confidential information or
documents received pursuant hereto, unless such information is or becomes publicly available
without fault on the part of Lender or is demanded by a valid court order or subpoena, or
disclosure of which is required under applicable law or regulation.
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Section 14.2
Examination of Records. Upon five (5) days’ prior written notice,
Borrower shall permit officers and employees of the Administrative Agent and the Lenders and
representatives of the Administrative Agent and the Lenders to audit and examine and take
extracts from the books and records of Borrower at any time and from time to time during
normal business hours. The Borrower agrees to reimburse the Administrative Agent and the
Lenders, promptly after the Administrative Agent’s or a Lender’s request therefor, for the
expenses of the Administrative Agent or the Lender incurred in conducting such audit and
examination in an amount equal to the Administrative Agent’s or the Lender’s then reasonable
and customary charges for each person employed to perform such audit or analysis, plus all costs
and expenses (including without limitation, travel expenses) incurred by the Administrative
Agent or the Lender in the performance of such audit or examination; provided, however, that
unless an Event of Default has occurred and is continuing, Borrower shall only be responsible for
the cost and expense of the first such examination in any calendar year.
Section 14.3
Amendments and Waivers. Unless otherwise specified herein, none
of the terms or provisions of this Agreement may be waived, altered, modified, amended or
discharged, except by an instrument in writing signed a Super Majority-in-Interest; provided that
no agreement, waiver, alteration, modification, amendment or consent may be made without the
consent of all of the Lenders which would:
(a)
increase the amount of the Commitment of any Lender without the
consent of such Lender;
(b)
whether or not any Loans are outstanding, change the Facility Maturity
Date or the time for payment of principal or interest on any Loan or any other fee payable to any
Lender, or change the principal amount of or the rate of interest borne by any Loan or reduce any
fee payable to any Lender without the consent of each Lender directly affected thereby;
(c)
modify, amend, or alter the priority payment provisions set forth in Article
X of this Agreement or the provisions of Article XIII of this Agreement without the consent of
the Lender directly affected thereby;
(d)

amend the provisions of Section 1.11 of this Agreement or this

(e)

alter any provision regarding the pro rata treatment of the Lenders; or

Section 14.3;

(f)
change the definition of “Majority-in-Interest” or “Super Majority-inInterest” or “Disinterested Lenders” or change any requirement providing for the Lenders or
“Majority-in-Interest” or “Super Majority-in-Interest” or other similar requirement set forth in
this Agreement for purposes of taking any action hereunder without the consent of all the
Lenders (or Disinterested Lenders where applicable).
No failure on the part of Administrative Agent or any Lender to exercise, and no delay in
exercising, any right hereunder shall operate as a waiver thereof; nor shall any single or partial
exercise by Administrative Agent or any Lender of any right hereunder preclude any other or
further exercise thereof or the exercise of any other right. The remedies herein provided are
cumulative and not exclusive of any remedy available to Administrative Agent or any Lender at
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law or in equity. Administrative Agent shall not release any guaranty securing the Obligations
without the prior written consent of each Lender that is a Beneficiary thereof.
Section 14.4
GOVERNING LAW. THIS AGREEMENT AND THE FACILITY
NOTES SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE
LAWS OF THE STATE OF UTAH (WITHOUT REGARD TO CONFLICT OF LAWS
PRINCIPLES).
Section 14.5
JURY TRIAL.

CONSENT TO JURISDICTION AND VENUE; WAIVER OF

(a)
EXCLUSIVE JURISDICTION.
EXCEPT AS PROVIDED IN
SUBSECTION (b), EACH OF THE PARTIES HERETO AGREES THAT ALL DISPUTES
AMONG THEM ARISING OUT OF, CONNECTED WITH, RELATED TO, OR
INCIDENTAL TO THE RELATIONSHIP ESTABLISHED AMONG THEM IN
CONNECTION WITH, THIS AGREEMENT, OR ANY OF THE OTHER LOAN
DOCUMENTS WHETHER ARISING IN CONTRACT, TORT, EQUITY, OR OTHERWISE,
SHALL BE RESOLVED EXCLUSIVELY BY STATE OR FEDERAL COURTS LOCATED
IN SALT LAKE CITY, BUT THE PARTIES HERETO ACKNOWLEDGE THAT ANY
APPEALS FROM THOSE COURTS MAY HAVE TO BE HEARD BY A COURT LOCATED
OUTSIDE OF SALT LAKE CITY. EACH OF THE PARTIES HERETO WAIVES IN ALL
DISPUTES BROUGHT PURSUANT TO THIS SUBSECTION (a) ANY OBJECTION THAT
IT MAY HAVE TO THE LOCATION OF THE COURT CONSIDERING THE DISPUTE.
(b)
OTHER JURISDICTIONS.
BORROWER AGREES THAT ANY
LENDER OR ADMINISTRATIVE AGENT SHALL HAVE THE RIGHT TO PROCEED
AGAINST BORROWER OR ITS PROPERTY IN A COURT IN ANY LOCATION TO
ENABLE SUCH LENDER OR ADMINISTRATIVE AGENT TO (1) OBTAIN PERSONAL
JURISDICTION OVER BORROWER OR (2) ENFORCE A JUDGMENT OR OTHER
COURT ORDER ENTERED IN FAVOR OF SUCH LENDER OR ADMINISTRATIVE
AGENT. BORROWER AGREES THAT IT WILL NOT ASSERT ANY PERMISSIVE
COUNTERCLAIMS IN ANY PROCEEDING BROUGHT BY ANY LENDER TO ENFORCE
A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF SUCH LENDER OR
ADMINISTRATIVE AGENT. BORROWER WAIVES ANY OBJECTION THAT IT MAY
HAVE TO THE LOCATION OF THE COURT IN WHICH ANY LENDER OR
ADMINISTRATIVE AGENT HAS COMMENCED A PROCEEDING DESCRIBED IN THIS
SUBSECTION (b).
(c)
VENUE. BORROWER IRREVOCABLY WAIVES ANY OBJECTION
(INCLUDING, WITHOUT LIMITATION, ANY OBJECTION OF THE LAYING OF VENUE
OR BASED ON THE GROUNDS OF FORUM NON CONVENIENS) WHICH IT MAY NOW
OR HEREAFTER HAVE TO THE BRINGING OF ANY SUCH ACTION OR PROCEEDING
WITH RESPECT TO THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT
OR AGREEMENT EXECUTED OR DELIVERED IN CONNECTION HEREWITH IN ANY
JURISDICTION SET FORTH ABOVE.
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(d)
SERVICE OF PROCESS. BORROWER FURTHER IRREVOCABLY
CONSENTS TO THE SERVICE OF PROCESS OUT OF ANY OF THE AFOREMENTIONED
COURTS IN ANY SUCH ACTION OR PROCEEDING BY THE MAILING OF COPIES
THEREOF BY UNITED STATES REGISTERED MAIL, POSTAGE PREPAID, TO SUCH
BORROWER IN ACCORDANCE WITH SECTION 14.8 HEREOF. THE FOREGOING,
HOWEVER, SHALL NOT LIMIT THE RIGHT OF ANY LENDER OR ADMINISTRATIVE
AGENT TO SERVE PROCESS IN ANY OTHER MANNER PERMITTED BY LAW OR TO
COMMENCE ANY LEGAL ACTION OR PROCEEDING OR TO OBTAIN EXECUTION OF
JUDGMENT IN ANY APPROPRIATE JURISDICTION.
(e)
WAIVER OF JURY TRIAL.
TO THE MAXIMUM EXTENT
PERMITTED BY LAW, EACH OF THE PARTIES HERETO IRREVOCABLY WAIVES
ANY RIGHT TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE,
WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE, ARISING OUT OF,
CONNECTED WITH, RELATED TO OR INCIDENTAL TO THE RELATIONSHIP
ESTABLISHED AMONG THEM IN CONNECTION WITH THIS AGREEMENT OR ANY
OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN
CONNECTION HEREWITH.
EACH OF THE PARTIES HERETO AGREES AND
CONSENTS THAT, TO THE MAXIMUM EXTENT PERMITTED BY LAW, ANY SUCH
CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT
TRIAL WITHOUT A JURY AND THAT ANY PARTY HERETO MAY FILE AN ORIGINAL
COUNTERPART OR A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN
EVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR
RIGHT TO TRIAL BY JURY.
(f)
ADVICE OF COUNSEL. EACH OF THE PARTIES REPRESENTS TO
EACH OTHER PARTIES HERETO THAT IT HAS DISCUSSED THIS AGREEMENT AND,
SPECIFICALLY, THE PROVISIONS ON INDEMNIFICATION AND SECTION 15.4 AND
THIS SECTION 14.5, WITH ITS COUNSEL.
Section 14.6
Headings. The titles of the articles and the paragraph
headings of this Agreement are for convenience only and shall not affect the construction of this
Agreement.
Section 14.7
Integration.
This Agreement supersedes all other
conversations and prior agreements with respect to the subject matter hereof.
Section 14.8
Notices.
All notices, demands, requests, consents,
approvals or other communications required, permitted, or desired to be given hereunder shall be
in writing sent by facsimile (with receipt by the sender of a confirmation of successful
transmission) or by registered or certified mail, postage prepaid, return receipt requested, or
delivered by hand or reputable overnight courier addressed to the party to be so notified at its
address hereinafter set forth, or to such other address as such party may hereafter specify in
accordance with the provisions of this Section 15.8. Any such notice, demand, request, consent,
approval or other communication shall be deemed to have been received (a) upon delivery on a
Business Day if sent by mail, hand-delivery or courier or (b) on the date of sending with
confirmed receipt if sent by facsimile, in each case addressed to the party for whom it is intended
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at that party’s address set forth below, or to such other address as that party may hereafter
designate in writing to the other party hereto:
Borrower:

Utah Small Business Growth Initiative, LLC
6880 South 700 West, 2nd Floor
Midvale, Utah 84047
Attention: Michael Plaizier

Administrative Agent:

Utah Small Business Growth Initiative, LLC
6880 South 700 West, 2nd Floor
Midvale, Utah 84047
Attention: Michael Plaizier

With a copy to:

Kirton McConkie
50 East South Temple, Suite 400
Salt Lake City, Utah 84111
Attn: John B. Lindsay

Class A Lender:

Zions First National Bank
Corporate Banking Division
One South Main Street, Suite 300
Salt Lake City UT 84133
Attention Andrew M. Larsen

Class B Lender:

Box Elder County
01 South Main, Suite 20
Brigham City, Utah 84302
Attention: Mitch Zundel

With a copy to:

Box Elder County Attorney
81 North Main, Suite 102
Brigham City, Utah 84302
Attention: Stephen Hadfield

Class B Lender:

City of Orem
c/o City of Orem Economic Development
56 North State Street
Orem, UT 84057
Attention: Ryan Clark

Class B Lender:

Ogden City Corporation
2549 Washington Blvd., Suite 420
Ogden, UT 84401
Attention: Tom Christopulos
and
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Ogden City Corporation
2549 Washington Blvd., Suite 420
Ogden, UT 84401
Attention: Melven Smith
Class B Lender:

Provo City
c/o Provo City Economic Development
351 West Center Street
Provo, UT 84601
Attention: Dixon Holmes

With a copy to:

Provo City Legal Department
351 West Center Street
Provo, UT 84601
Attention: Camille Williams

Class B Lender:

Spanish Fork City
c/o Spanish Fork City Attorney
789 W. Center Street
Spanish Fork, UT 84660
Attention: Junior Baker

Class B Lender:

Weber County
c/o Weber Economic Development Partnership
2380 Washington Blvd., Suite 250
Ogden, Utah 84401
Attention: Douglas S. Larsen

With a copy to:

Weber County Attorney
2380 Washington Blvd., Suite 230
Ogden, Utah 84401
Attention: Christopher Allred

Class C Lender:

Utah Small Business Growth Initiative, LLC
c/o Utah Center for Neighborhood Stabilization
6880 South 700 West, 2nd Floor
Midvale, Utah 84047
Attention: Michael Plaizier

Section 14.9

Assignments.
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(a)
This Agreement may not be assigned by Borrower. Subject to the
foregoing, this Agreement shall be binding upon, and inure to the benefit of the parties hereto
and their respective successors and assigns.
(b)
With written notice to Borrower provided within 5 Business Days after
such assignment, each of the Lenders may assign all, but not a portion, of its rights and
obligations hereunder and under the other Loan Documents (including, without limitation, its
Commitment, all Loans owing to it, and its interest in all rights of Borrower assigned, pledged or
granted to such Lender pursuant to the Loan Documents).
(c)
Notwithstanding any other provision of this Section 14.9, any Lender may
at any time assign, as collateral or otherwise, all or any portion of its rights (including, without
limitation, rights to payment of interest and repayment of Loans) under this Agreement to any
Federal Reserve Bank or similar or successor federal agency, without notice to or consent of
Borrower.
Section 14.10
Disgorgement. Should any Lender or the Administrative Agent be
obligated by any bankruptcy or other law to repay to Borrower or to any trustee, receiver or other
representative of Borrower, any amounts previously paid in respect of and/or pursuant to this
Agreement, such Lender’s Facility Note and/or the other Loan Documents, then this Agreement
and such Lender’s Facility Note shall be reinstated to include the amount of such repayment.
None of the Lenders or Administrative Agent shall be required to litigate or otherwise dispute its
obligation to make such repayments if it, in good faith and on the advice of counsel, believes that
such obligation exists.
Section 14.11
Conclusiveness of Statements by Lenders. Any statement of
account relating to Borrower signed as correct by any Authorized Officer of any Lender shall be
conclusive evidence against Borrower of the indebtedness of Borrower to such Lender absent
manifest error.
Section 14.12
Severability. If any term contained in this Agreement shall be invalid,
illegal or unenforceable in any respect under any applicable law, the remaining terms hereof
shall not in any way be affected or impaired. Anything in this Agreement to the contrary
notwithstanding, the obligation of Borrower to pay interest on the principal amount of any Loan
shall be subject to the limitation that no payment of such interest shall be required to the extent
that receipt of such payment would be contrary to the applicable usury laws.
Section 14.13
Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed originals.
Section 14.14
Survival. All representations, warranties, agreements and covenants
made by Borrower in this Agreement shall survive the execution and delivery hereof and shall
continue in full force and effect until all the Facility Notes are paid, satisfied and discharged in
full.
Section 14.15
Consent. Unless otherwise expressly stated herein to the contrary,
where the consent or approval of any Lender is required, such consent or approval may be given
or withheld in such Person’s sole and absolute discretion.
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Section 14.16
No Strict Construction. The parties hereto have participated jointly
in the negotiation and drafting of this Agreement. In the event an ambiguity or question of intent
or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties
hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by
virtue of the authorship of any provisions of this Agreement.
[remainder of page intentionally left blank]
[signature page next page]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and
year first above written.
BORROWER:
UTAH SMALL BUSINESS GROWTH
INITIATIVE, LLC,
a Utah limited liability company
dba BUSINESS LOANS OF UTAH
By:
Its:

Utah Center for Neighborhood Stabilization,
a Utah nonprofit corporation
Sole Member

By:
Its:

______________________________
Michael Plaizier
Executive Director
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CLASS A LENDER:
Commitment: [$__________________]

ZB, N.A.
dba Zions First National Bank

By:
Name:
Title:
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CLASS B LENDERS:
BOARD OF COUNTY COMMISSIONERS OF
BOX ELDER COUNTY
Commitment: [$_________________]

By:
Name: Jeffrey Hadfield, Chair

Attest:

By:
Name: Marly Young, Box Elder County
Clerk

CITY OF OREM
Commitment: [$_________________]

By:
Name: James P. Davidson, City Manager

Attest:

By:
Name: Donna Weaver, City Recorder
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OGDEN CITY,
a municipality and political subdivision of the
State of Utah
Commitment: [$_________________]

By:
Name: Michael P. Caldwell, Mayor

Attest:

By:
Ogden City Recorder’s Office

CITY OF PROVO
Commitment: [$_________________]

By:
Name: Wayne Parker, City Administrator

Attest:

By:
Name: Provo City Recorder
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SPANISH FORK CITY
Commitment: [$_________________]

By:
Name: Steve Leifson, Mayor

Attest:

By:
Name: Kent R. Clark, City Recorder

BOARD OF COUNTY COMMISSIONERS OF
WEBER COUNTY
Commitment: [$_________________]

By:
Name: Charles J. Ebert, Chair

Attest:

By:
Name: Ricky Hatch, CPA, Weber County
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CLASS C LENDER:
Commitment: [$___________________]

UTAH SMALL BUSINESS GROWTH
INITIATIVE, LLC,
a Utah limited liability company
dba BUSINESS LOANS OF UTAH
By:
Its:

Utah Center for Neighborhood Stabilization,
a Utah nonprofit corporation
Sole Member

By:
Its:

______________________________
Michael Plaizier
Executive Director
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ADMINISTRATIVE AGENT:
UTAH SMALL BUSINESS GROWTH
INITIATIVE, LLC,
a Utah limited liability company
dba BUSINESS LOANS OF UTAH
By:
Its:

Utah Center for Neighborhood Stabilization,
a Utah nonprofit corporation
Sole Member

By:
Its:

______________________________
Michael Plaizier
Executive Director

S-7
4829-2834-4907

SCHEDULE I
LOAN TYPES AND COMMITMENTS

Schedule 1 - 1
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EXHIBIT A
DEFINITIONS

For purposes of this Agreement, the following terms shall have the following meanings:
“Administrative Agent” is defined in the preamble to this Agreement.
“Administrative Agent’s Spread” means the portion of interest calculated on the
outstanding principal balance of a Project Loan at the rate of one and five tenths percent (1.5%)
per annum.
“Affected Party” means Administrative Agent, any Lender or any of their Affiliates.
“Affiliate” means, with respect to any Person, any other Person directly or indirectly
controlling, controlled by or under common control with such Person. A Person shall be deemed
to control another Person if the controlling Person is the “beneficial owner” (as defined in Rule
13d-3 under the Securities Exchange Act of 1934) of greater than nine and nine-tenths percent
(9.90%) or more of any class of voting securities (or other voting interests) of the controlled
Person or possesses, directly or indirectly, the power to direct or cause the direction of the
management or policies of the controlled Person, whether through ownership of capital stock, by
contract or otherwise.
“Agreement” shall mean this Credit Agreement as dated on or about the Effective Date
among the Borrower, the Administrative Agent, the Class A Lender, the Class B Lenders, and
the Class C Lender, as amended, restated, supplemented or otherwise modified from time to time
in accordance with the provisions of the Loan Documents, together with all exhibits and/or
schedules.
“Approval Package” is defined in Section 1.3(f) of this Agreement.
“Authorized Officer” means, with respect to any Person, the President, Vice President
or other officer duly authorized in accordance with the governing documents of such Person.
“Borrower” is defined in the preamble to this Agreement.
“Borrower Account Bank” means Zions Bank, and its successors.
“Borrower Material Adverse Effect” means a material adverse effect on or material
adverse change to (i) the business, assets, financial condition or operations of Borrower, (ii) the
ability of Borrower to duly and punctually to pay its debts as they come due and perform its
obligations under any Loan Document, (iii) the legality, validity or enforceability of any Loan
Document or (iv) the ability of the Administrative Agent and the Lenders to enforce their legal
remedies pursuant to this Agreement or any other Loan Document.
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“Borrowing” means disbursements of one or more Loans hereunder to Borrower to fund
the origination or purchase of a Project Loan.
“Borrowing Date” means, with respect to any Borrowing, the date on which such
Borrowing is funded.
“Borrowing Request” means a request for borrowing substantially in the form of
Exhibit C to the Agreement.
“Borrowing Termination Date” shall mean October __, 2019, which date may be
extended on an annual basis in accordance with Section 1.1(e).
“Business Day” shall mean any day other than (i) a Saturday or Sunday or (ii) a day on
which banking institutions in the State of New York or the State of Delaware are required or
authorized by law or executive order to be closed.
“Change in Law” means, the occurrence, after the date of this Agreement, of any of the
following: (a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any change
in any law, rule, regulation or treaty or in the administration, interpretation, implementation or
application thereof by any Governmental Authority or (c) the making or issuance of any request,
rule, guideline or directive (whether or not having the force of law) by any Governmental
Authority; provided that notwithstanding anything herein to the contrary, (x) the Dodd-Frank
Wall Street Reform and Consumer Protection Act and all requests, rules, guidelines or directives
thereunder or issued in connection therewith and (y) all requests, rules, guidelines or directives
promulgated by the Bank for International Settlements, the Basel Committee on Banking
Supervision (or any successor or similar authority) or the United States or foreign regulatory
authorities, in each case pursuant to Basel III, shall in each case be deemed to be a “Change in
Law”, regardless of the date enacted, adopted or issued.
“Change of Control” means, (i) with respect to the Borrower, USBGI ceases to own
100% of the membership interests or any other equity interests in the Borrower, and (ii) with
respect to USBGI, that such entity ceases to be recognized by the Internal Revenue Service as
tax-exempt under Section 501(c)(3) of the Code.
“Class A Lender” is defined in the preamble of the Agreement.
“Class A Lender Commitment” is defined in Section 1.2(a) of this Agreement.
“Class A Lender’s Spread” means the portion of interest calculated on the outstanding
principal balance of a Project Loan at the rate LIBOR (or the FHLB Rate if applicable) plus
3.5% per annum, which amount is subject to change by the Pricing Committee.
“Class A Total Loan Amount” shall mean $____________________________.
“Class B Lenders” is defined in the preamble of this Agreement.
“Class B Lender Commitment” is defined in Section 1.2(b) of this Agreement.
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“Class B Total Loan Amount” shall mean the amount provided to the Class B Lenders
expected to be up to $1,000,000, as such number may be adjusted in accordance with the
provisions of this Agreement.
“Class B Lender Top Loss” is defined in Section 1.3(b) of this Agreement.
“Class C Lender” is defined in the preamble of this Agreement.
“Class C Lender Top Loss” is defined in Section 1.3(c) of this Agreement and shall
initially be $600,000, which amount may be adjusted in accordance with the provisions of this
Agreement and be subject to increase in accordance with Section 1.3(e).
“Code” shall mean the Internal Revenue Code of 1986, as amended.
“Collateral” shall mean, as to each Project Loan, Project Loan Proceeds and the
collateral for such Project Loan.
“Commitment” means the obligations of the Class A Lender and the Class B Lenders,
individually, to make Loans this Agreement in an amount not to exceed, in aggregate, the Class
A Lender Total Loan Amount and the Class B Total Loan Amount, respectively; provided,
however, that the Commitment for any the Class A Lender and any Class B Lender shall not
exceed the amount listed opposite its name on the signature pages hereto.
“Conforming Loan” shall mean a Project Loan that satisfies the requirements set forth in
the Credit Manual.
“Covenant Compliance Certificate” has the meaning assigned to such term in Section
12.2.
“Credit Agreement Closing Date” shall mean October ___, 2017.
“Credit Committee” has the meaning set forth in section 13.1.
“Credit Committee Meeting” has the meaning set forth in section 1.3(f).
“Credit Manual” means guidelines for the originating, underwriting and servicing of
Project Loans annually reviewed and approved by the Credit Committee substantially in the form
contained of Exhibit F to this Agreement
“Current Assets” means cash and cash equivalents, accounts receivable, inventory and
prepaid expenses, but excluding (a) deferred tax assets, and (b) receivables from any Affiliates,
directors, employees, officers or stockholders and any of their respective Affiliates, determined
in accordance with GAAP applied using the same accounting methods, practices, principles,
policies and procedures, with consistent classifications, judgments and valuations and estimation
methodologies that were used in the preparation of the audited financial statements for the most
recent fiscal year end as if such accounts were being prepared and audited as of a fiscal year end.
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“Current Liabilities” means accounts payable, accrued taxes and accrued expenses, but
excluding payables to any Affiliates, directors, employees, officers or stockholders and any of
their respective Affiliates, deferred tax liabilities and the current portion of long term debt,
determined in accordance with GAAP applied using the same accounting methods, practices,
principles, policies and procedures, with consistent classifications, judgments and valuation and
estimation methodologies that were used in the preparation of the audited financial statements
for the most recent fiscal year end as if such accounts were being prepared and audited as of a
fiscal year end.
“Debt” means (i) indebtedness for borrowed money, (ii) obligations evidenced by bonds,
debentures, notes or other similar instruments, (iii) obligations to pay the deferred purchase price
of property or services (other than customary billing arrangements whereby goods and services
are paid for in arrears over the period of a service contract in the ordinary course of business),
(iv) obligations as lessee under leases which shall have been or should be, in accordance with
generally accepted accounting principles, recorded as capital leases, and (v) obligations under
direct or indirect guaranties in respect of, and obligations (contingent or otherwise) to purchase
or otherwise acquire, or otherwise to assure a creditor against loss in respect of, indebtedness or
obligations of others of the kinds referred to in clause (i) through (iv) above.
“Default Certificate” has the meaning assigned to such term in Section 11.2.
“Default Interest Rate” means a rate per annum equal at all times to 5% above the
Interest Rate.
“Defaulted Loan” shall mean a Delinquent Loan that is past due for more than ninety
(90) days, unless a Work-Out Plan is being developed in accordance with Section 5.16, in which
case a Delinquent Loan shall not be deemed a Defaulted Loan until it is one hundred fifty (150)
days past due.
“Delinquent Loan” shall mean each Underlying Project Loan that (i) has become more
than fifteen (15) days past due or (ii) is in any way in material default under any Project Loan
Document after giving effect to any applicable cure periods.
“Determination” shall mean the written determination, provided by the Credit
Committee to the Administrative Agent of whether to approve the origination of a particular
Project Loan with such approval based on the approval of the Credit Committee to originate such
Project Loan in accordance with Section 1.5.
“Disinterested Lenders” means all Lenders, other than USBGI with respect to decisions
pertaining to the Administrative Agent and the Servicer.
“Draw” shall mean any funding of the Loan in accordance with Section 1.4.
“Effective Date” shall mean __________, 2017.
“Eligible Account” means an account which is either: (1) a segregated account
maintained with a federal or state-chartered depository institution or trust company, whose
deposits are insured by the Federal Deposit Insurance Corporation and which is an Eligible
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Institution or (2) a segregated trust account maintained with the corporate trust department of a
federal depository institution or state-chartered depository institution subject to regulations
regarding fiduciary funds on deposit similar to Title 12 of the Code of Federal Regulations
Section 9.10(b) which is an Eligible Institution acting in its fiduciary capacity.
“Eligible Institution” means any financial institution: (1) with a capital and surplus of
not less than $250,000,000, (2) whose commercial paper, short-term debt obligations or other
short-term deposits are rated at least “A-1” (or the equivalent) by a nationally recognized
statistical rating organization and (3) whose long-term unsecured debt obligations are rated at
least “A” (or the equivalent) by a nationally recognized statistical rating organization.
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
“ERISA Affiliate” means, with respect to any Person, (i) any corporation which is a
member of the same controlled group of corporations (within the meaning of Section 414(b) of
the Code) as such Person, (ii) any partnership or other trade or business (whether or not
incorporated) under common control (within the meaning of Section 414(c) of the Code) with
such Person, or (iii) any member of the same affiliated service group (within the meaning of
Section 414(m) of the Code) as such Person, any corporation described in clause (i) above or any
partnership or trade or business described in clause (ii) above.
“Escrow Instructions” means a closing instruction letter, escrow letter or other written
closing instructions delivered in connection with the closing of a Project Loan.
“Event of Default” shall mean the occurrence of any event listed in Section 7.1 of the
Agreement.
“Excess Spread” means any portion of interest calculated on the outstanding principal
balance of a Project Loan that is in excess of the sum of the Class A Lender’s Spread and the
Administrative Agent’s Spread.
“Facility” means the lending facility described in this Agreement consisting of the
Lenders’ Commitment to make Loans under this Agreement up to the Class A Total Loan
Amount, the Class B Total Loan Amount, and the Class C Lender Top Loss.
“Facility Collateral” is defined in Section 6.12(a) of this Agreement.
“Facility Maturity Date” means with respect to each Lender’s Facility Note,
_____________, which date shall be extended on an annual basis in accordance with Section
1.1(e).
“Facility Note” shall mean a promissory note of Borrower issued to each Lender
evidencing the Loans made by such Lender to Borrower.
“FLHB Rate” means the Federal Home Loan Bank rate based upon the FHLB Des
Moines rate for Fixed-Rate Advances for the
(Term to be the same as LIBOR’s)
term as
quoted on the FHLB Des Moines internet web site at www.fhlbdm.com.
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“Fitch” means Fitch, Inc. (or its successors in interest).
“Funding Date” means the date requested for funding the Loan in accordance with
Section 1.4.
“GAAP” means generally accepted accounting principles, consistently applied, that are
in effect from time to time.
“Geographical Area” means geographic boundaries or corporate limits of the Class B
Lenders.
“Government Lists” means (i) the Specially Designated Nationals and Blocked Persons
Lists maintained by OFAC, (ii) any other list of terrorists, terrorist organizations or narcotics
traffickers maintained pursuant to any of the Rules and Regulations of OFAC that Lender
notified Borrowers in writing is now included in “Government Lists,” or (iii) any similar lists
maintained by the United States Department of State, the United States Department of
Commerce or any other Governmental Authority or pursuant to any Executive Order of the
President of the United States of America that Administrative Agent notified Borrowers in
writing is now included in “Government Lists.”
“Governmental Authority” means the United States of America, any state or other
political subdivision thereof, any court and any entity exercising executive, legislative, judicial,
regulatory or administrative functions of or pertaining to government.
“Indemnified Parties” means, collectively, each of the Lenders and the Administrative
Agent and their shareholders, partners, directors, officers, managers, members, employees,
agents, affiliates (except in the case of the USBGI, as Administrative Agent), representatives,
counsel and advisors and any one of the foregoing may be referred to herein as an “Indemnified
Party.”
“Interest Rate” means the rate determined by the Administrative Agent as the daily
floating LIBOR rate (or the FHLB Rate if applicable), plus ______% or the fixed interest rate
with respect to any Facility Note.
“Junior Lender” means any Lender that receives a lower priority in the distribution
rights under Section 10.2 vis-à-vis another Lender. The Class B Lenders and the Class C Lender
shall be a Junior Lender vis-à-vis the Class A Lender. The Class A Lender will not be a Junior
Lender.
“Lenders” means the Class A Lender, the Class B Lenders, and the Class C Lender.
“LIBOR” means the London-Interbank Offered (Maturity)
Rate. Notwithstanding
any other provision in this Agreement, if the adoption of any applicable law, rule, or regulation,
or any change therein, or any change in the interpretation or administration thereof by any
governmental authority, central bank, or comparable agency charged with the interpretation or
administration thereof, or compliance by Administrative Agent with any request or directive
(whether or not having the force of law) of any such authority, central bank, or comparable
agency shall make it unlawful or impossible for Administrative Agent to maintain or fund
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advances based on LIBOR, then upon notice to the Lenders, LIBOR shall be converted to the
Federal Home Loan Bank rate (“FLHB Rate”). The FLHB Rate is to be strictly interpreted and
is not intended to serve any purpose other than providing an index to determine the interest rate
used in this Agreement. In addition, notwithstanding anything to the contrary herein, if
Administrative Agent reasonably determines that quotations of interest rates referred to in the
definition of LIBOR are not being provided in the relevant amounts or for the relevant maturities
for purposes of Administrative Agent determining LIBOR, then Administrative Agent shall give
notice thereof to Lenders, whereupon until Administrative Agent notifies Lenders that the
circumstances giving rise to such suspension no longer exist, the Interest Rate hereunder shall be
converted to the FHLB Rate.
“Loan” shall mean as to each Lender the disbursements under Facility Notes that the
Class A Lender, the Class B Lenders, and the Class C Lender make to Borrower pursuant to the
provisions of this Agreement to (i) fund the origination or purchase of an Underlying Project
Loan or (ii) make Project Loan Protective Advances for such Underlying Project Loan.
“Loan Closing Date” shall mean, with respect to a Project Loan originated by the
Borrower the date such Project Loan is funded.
“Loan Documents” shall mean this Agreement, the Facility Notes and all other
documents delivered in connection with this Agreement.
“Loan Settlement Date” shall mean, with respect to a Project Loan, the date such Project
Loan is originated or purchased under this Facility.
“Majority-in-Interest” means greater than fifty percent (50%) of each Class of Lenders
(other than USBGI in the case where the Majority-in-Interest is to be calculated with respect to
the Disinterested Lenders only). If there are two Class A Lenders, a Majority-in-Interest
requires the approval, consent, or vote, as applicable, of both Class A Lenders.
“Managing Member” means USBGI and its successors and assigns.
“Maximum Rate” shall mean the maximum rate of non-usurious interest permitted by
any applicable law, rule or regulation.
“Moody’s” means Moody’s Investors Service, Inc. (or its successors in interest).
“Mountain Time” shall mean the time in the Mountain time zone according to Mountain
Standard Time.
“Non-Excluded Taxes” has the meaning assigned to such term in Section 1.9(a) hereof.
“Obligations” means, collectively, (i) all unpaid principal of and accrued and unpaid
interest on (including, without limitation, any interest accruing subsequent to the commencement
of a bankruptcy, insolvency or similar proceeding with respect to Borrower, whether or not such
interest constitutes an allowed claim in such proceeding) the Loans and (ii) all other obligations
of Borrower to Administrative Agent and Lenders under each Loan Document, in each case,
whether now existing or hereafter arising, whether direct or indirect, matured or unmatured,
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contingent or otherwise, including without limitation, all debts, liabilities, indemnities, fees,
costs, expenses and other obligations of the Borrower to the Administrative Agent, any Lender or
any Indemnified Party hereunder or thereunder (whether or not such amounts are liquidated or
determinable), and all covenants and duties regarding such amounts, of any kind or nature,
present or future, whether or not evidenced by any note, agreement or other instrument.
“OFAC” means the U.S. Department of Treasury’s Office of Foreign Assets Control.
“Origination Fee” as the meaning assigned to such term in Section 1.3(g) hereof.
“Patriot Act” means the Uniting and Strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism Act (USA PATRIOT Act) of 2001, as the
same may be amended from time to time, and corresponding provisions of future laws.
“Patriot Act Offense” means (i) any violation of the criminal laws of the United States
of America or of any of the several states, or that would be a criminal violation if committed
within the jurisdiction of the United States of America or any of the several states, relating to
terrorism or the laundering of monetary instruments, including any offense under (A) the
criminal laws against terrorism, (B) the criminal laws against money laundering, (C) the Bank
Secrecy Act, as amended, (D) the Money Laundering Control Act of 1986, as amended, or
(E) the Patriot Act or (ii) any crimes of conspiracy to commit, or aiding and abetting another to
commit, a Patriot Act Offense described in clause (i).
“Payment Date” means the eighth (8th) day of each calendar month, or if such day is not
a Business Day, then the next succeeding Business Day. [TO CONFIRM]
“Percentage Interest” means, with respect to each Lender, the percentage of each
Borrowing that is funded with proceeds from such Lender’s commitment as determined by the
Administrative Agent and approved by the Credit Committee.
“Permitted Investments” means any investment, which is one or more of the following:
(i)

direct obligations of, or obligations fully guaranteed as to principal and interest
by, the United States or any agency or instrumentality thereof, provided such
obligations are backed by the full faith and credit of the United States;

(ii)

certificates of deposit, time deposits, demand deposits and bankers’ acceptances
of any bank or trust company incorporated under the laws of the United States or
any State thereof or the District of Columbia, provided that the short term
commercial paper of such bank or trust company (or, in the case of the principal
depository institution in a depository institution holding company, the long term
unsecured debt obligations of the depository institution holding company) at the
date of acquisition thereof has been rated by Moody’s and S&P in their highest
short term rating category, and if rated by Fitch, in its highest short term rating
category; and

(iii)

money market accounts at an FDIC-insured financial institution.
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“Person” means any individual, corporation, firm, enterprise, partnership, trust,
incorporated or unincorporated association, joint venture, joint stock company, limited liability
company or other entity of any kind, or any government or political subdivision or any agency,
department or instrumentality thereof.
“Portfolio Report” means a report with respect to the Project Loans financed by the
Facility in substantially the form contained in Exhibit D.
“Prepayment Date” shall mean the date of prepayment, in whole or in part, of a Facility
Note.
“Proceeding” shall mean any case, proceeding or other action against or by Borrower
under any existing or future law of any jurisdiction relating to bankruptcy, insolvency,
reorganization or relief of debtors, including without limitation any voluntary or involuntary
petition filed pursuant to 11 U.S.C. 101 et seq.
“Project” shall mean the uses for which financing is provided through a Project Loan.
“Project Borrower” shall mean each borrower under a Project Loan, which shall be an
individual, partnership, limited partnership, limited liability company, corporation, or other
business entity acceptable to the Credit Committee.
“Project Collateral” shall mean the collateral, acceptable to the Loan Committee, to
secure a Project Loan.
“Project Guaranty” shall mean a guaranty with respect to a Project Loan executed by
the parties thereto.
“Project Loan” shall mean a business loan or other loan products as described in the
Credit Manual made by the Borrower to a Project Borrower for the purpose of financing a small
business in the Geographical Area of a Class B Lender.
“Project Loan Agreement” shall mean a loan agreement entered into in connection with
a Project Loan.
“Project Loan Documentation” means the form of promissory note, loan agreement,
guaranty, mortgage or deed of trust, loan commitment, assignment of rents, security agreement,
guaranty, UCC financing statement and other documentation with respect to Project Loans
consistent with the Credit Manual. Any one of the foregoing items may be referred to herein as a
“Project Loan Document.”
“Project Loan Proceeds” shall mean any and all payments received by Borrower from
Project Borrowers or otherwise (including, without limitation, any funds on deposit in the
Borrower Operating Account pursuant to Section 5.10(b), all proceeds of the repurchase of any
Project Loan received by the Borrower, collections as a result of insurance proceeds and
collections as a result of liquidation of or foreclosure on Collateral), with respect to the Project
Loans.
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“Project Loan Protective Advance” shall mean any additional Loan funded in order to
pay encumbrances, taxes, liens, insurance premiums or other charges necessary to protect any
Collateral securing a Project Loan.
“Project Note” shall mean a promissory note evidencing a Project Loan.
“Required Loan Documentation” means, with respect to any Project Loan, a loan
commitment, if needed, the loan agreement, promissory note payable (or endorsed) to Borrower,
mortgage or deed of trust (to the extent applicable), title insurance policy (to the extent
applicable), assignment of rents (to the extent applicable), security agreement (to the extent
applicable), financing statements (to the extent applicable), guaranties (to the extent applicable),
UCC financing statements (to the extent applicable), and other documents, instruments or
agreements executed and delivered to evidence, secure and or support a Project Loan. Any one
of the foregoing items may be referred to herein as a “Required Loan Document.”
“Restricted Account” means the restricted deposit account established at Z.A. dba Zions
First National Bank at the closing of this Agreement, into which the Class C Lender Top Loss
shall be deposited. [ZIONS TO PROVIDE ADDITIONAL LANGUAGE]
“S&P” means Standard & Poor’s Ratings Group, a division of The McGraw-Hill
Companies, Inc. (or its successors in interest).
“Scheduled Monthly Payment” shall have the meaning give to it in Section 10.2(v).
“Senior Lender” means the Class A Lender that is entitled to a higher priority in the
distribution rights under Section 10.2 vis-à-vis than the Junior Lender.
“Servicer” means USBGI.
“Servicing Agreement” means that certain Agreement between the Borrower and
Servicer dated of even date herewith.
“State” means one of the fifty states of the United States or the District of Columbia.
“Sub-Servicer” means the sub-servicer as allowed under the Credit Manual.
“Sub-Servicing Agreement” means that certain Agreement between the Borrower and
Sub-Servicer dated of even date herewith.
“Super Majority-in-Interest” means, with respect to the period from the date of this
Agreement through the Borrowing Termination Date, at least two thirds (2/3) of each Class of
Lenders.
“Total Loan Amount” means the Class A Total Loan Amount.
“Total Top Loss” is defined in Section 1.3(e) of this Agreement.
“UCC” shall mean the applicable Uniform Commercial Code.
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“USBGI” means the Utah Small Business Growth Initiative, LLC, a Utah limited liability
company, dba Business Loans of Utah.
“Underlying Project Loan” shall mean, for each Loan, the Project Loan originated with
the proceeds of such Loan.
“Underwriting Guidelines” shall mean the guidelines for making Project Loans,
attached hereto as Exhibit H, which set forth the Project Loan types and terms necessary to draw
upon the Class A Lender’s Commitment.
“United States” means the United States of America.
“Unmatured Event of Default” means the occurrence of any event or condition that
with the passage of time or the giving of notice or both will constitute an Event of Default.
“Work-Out Plan” has the meaning assigned to such term in Section 5.16.
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EXHIBIT B
FORM OF FACILITY NOTE

$[_______________]

Dated: October __, 2017

FOR VALUE RECEIVED, the undersigned, UTAH SMALL BUSINESS GROWTH
INITIATIVE, LLC, a Utah limited liability company, dba BUSINESS LOANS OF UTAH (the
“Borrower”),
HEREBY
PROMISES
TO
PAY
to
the
order
of
_______________________________, as a [Class A Lender][Class B Lender][Class C Lender]
(the “Lender”) the principal amount of _____________________ ($____________) or, if less,
the aggregate principal amount of all Loans made by or on behalf of the Lender to the Borrower
pursuant to the “Credit Agreement” (as hereinafter defined) outstanding on the Facility Maturity
Date (as defined in the Credit Agreement), or earlier to the extent required by and in accordance
with the terms of the Credit Agreement. Unless defined elsewhere herein, capitalized terms used
in this Facility Note shall have the meanings assigned to such terms in the Credit Agreement
referred to below.
The Borrower promises to pay interest on the principal amount of each Loan from the
date of such Loan until such principal amount is paid in full, at the applicable interest rate and
payable at such times, as are specified in the Credit Agreement referred to below.
Both principal and interest are payable in lawful money of the United States of America
to the Lender as described in the Credit Agreement in same day funds. Each Loan made by the
Lender to the Borrower and the maturity thereof, and all payments made on account of the
principal amount thereof, shall be recorded by the Lender on the grid attached hereto which is a
part of this Promissory Note, or, at its option, on its books and records.
This Facility Note is one of the Facility Notes referred to in, and is entitled to the benefits
of, the Credit Agreement dated as of ____, 2017 (as amended, restated, supplemented or
otherwise modified from time to time, the “Credit Agreement”), among the Borrower, Utah
Small Business Growth Initiative, LLC, a Utah limited liability company, dba Business Loans of
Utah, as Administrative Agent and the Class A Lender, Class B Lenders, and Class C Lender as
parties thereto, and the other Loan Documents referred to therein and entered into pursuant
thereto. The Credit Agreement, among other things, (i) provides for the making of Loans by or
on behalf of the [Class A Lender][Class B Lenders][Class C Lender] to the Borrower from time
to time, in an aggregate principal amount not to exceed the [Class A Total Loan Amount][Class
B Total Loan Amount][ Class C Lender Top Loss]and the indebtedness of the Borrower resulting
from each such Loan being evidenced by a Facility Note, (ii) contains provisions for payments of
principal hereof prior to the maturity hereof and for re-drawing funds previously prepaid upon
the terms and conditions therein specified, (iii) contains provisions for acceleration of the
maturity hereof upon the happening of certain stated events therein specified and (iv) contains
provisions regarding the relative priority of payments by the Borrower to the Lenders.
The Loans made by the Lender to the Borrower pursuant to the Credit Agreement and
this Facility Note shall be treated as debt. There are no participations (other than as permitted by
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Section 14.9 of the Credit Agreement) created in the Loans or any other debt under the Credit
Agreement.
TO THE FULLEST EXTENT PERMITTED BY LAW, BORROWER HEREBY
WAIVES ITS RIGHT TO TRIAL BY JURY IN ANY ACTION, PROCEEDING AND/OR
HEARING ON ANY MATTER WHATSOEVER ARISING OUT OF, OR IN ANY WAY
CONNECTED WITH, THIS FACILITY NOTE, THE CREDIT AGREEMENT, OR THE
ENFORCEMENT OF ANY REMEDY UNDER ANY LAW, STATUTE, OR REGULATION.
NEITHER PARTY WILL SEEK TO CONSOLIDATE ANY SUCH ACTION IN WHICH A
JURY HAS BEEN WAIVED, WITH ANY OTHER ACTION IN WHICH A JURY TRIAL
CANNOT OR HAS NOT BEEN WAIVED. EACH PARTY HAS RECEIVED THE ADVICE
OF COUNSEL WITH RESPECT TO THIS WAIVER.
All parties hereto, whether as makers, endorsers or otherwise, severally waive
presentment for payment, demand, protest and notice of dishonor.
This Facility Note shall be governed by, and construed in accordance with, the laws of
the State of Utah (without regard to conflict of laws principles).
UTAH SMALL BUSINESS GROWTH
INITIATIVE, LLC,
a Utah limited liability company
dba BUSINESS LOANS OF UTAH
By:
Its:

Utah Center for Neighborhood Stabilization,
a Utah nonprofit corporation
Sole Member

By:
Its:

______________________________
Michael Plaizier
Executive Director
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LOANS

Date

Amount of
Loan

Amount of
Principal
Loan

Unpaid
Principal
Balance

Notation
Made By

Maturity Date
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EXHIBIT C
FORM OF BORROWING REQUEST

[Date]
To:

[CLASS ___ LENDER]
Utah Small Business Growth Initiative, LLC,
dba Business Loans of Utah, as Administrative Agent
_______________________
_______________________
Attn:

Ladies and Gentlemen:
The undersigned, Utah Small Business Growth Initiative, LLC, a Utah limited liability
company, dba Business Loans of Utah (the “Borrower”), refers to that certain Credit Agreement
dated on or about August ____ 2017 (as the same may be amended, restated, supplemented or
otherwise modified from time to time, the “Credit Agreement”) among the Borrower, the Class
A Lender, Class B Lenders, and Class C Lender, (the “Lenders”) and Utah Small Business
Growth Initiative, LLC, a Utah limited liability company, dba Business Loans of Utah, as
Administrative Agent for the Lenders (the “Agent”) and certain other parties, and hereby gives
you notice, irrevocably, pursuant to Section 1.3 of the Credit Agreement that the undersigned
hereby requests a Borrowing under the Credit Agreement, and in that connection, sets forth
below the information related to such Borrowing Request as required by Section 1.3 of the Credit
Agreement. Capitalized terms used herein but not defined shall have the meanings given such
terms in the Credit Agreement.
A.

Summary Borrowing Request:
Borrowing Request Number:
Total Amount of the proposed Borrowing:

$

Interest Calculation on Borrowing:
B.

Representations and Warranties

The undersigned hereby represents and warrants that each of the following statements are
true on the date hereof and will be true on the proposed Loan Settlement Date:
(i)
Each of the representations and warranties listed in Section 1.3 of the Credit
Agreement are true as of the date of this Borrowing Request;
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(ii)
Each applicable condition precedent listed in Article I, II, and Section 3.3 of the
Credit Agreement will be met on the proposed Loan Settlement Date; and
(iii)
No Event of Default or Unmatured Event of Default has occurred and is
continuing, or would result after giving effect to the Borrowing contemplated hereby or the
application of the proceeds of the Borrowing as contemplated by the Credit Agreement.
UTAH SMALL BUSINESS GROWTH
INITIATIVE, LLC,
a Utah limited liability company
dba BUSINESS LOANS OF UTAH
By:
Its:

Utah Center for Neighborhood Stabilization,
a Utah nonprofit corporation
Sole Member

By:
Its:

______________________________
Michael Plaizier
Executive Director
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EXHIBIT D
FORM OF PORTFOLIO REPORT

(attached)
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EXHIBIT E
FORM OF COVENANT
COMPLIANCE CERTIFICATE

(attached)
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EXHIBIT F
CREDIT MANUAL

(attached)
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EXHIBIT G
FORM OF APPROVAL PACKAGE

(attached)
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EXHIBIT G - 1
APPROVAL PACKAGE INFORMATION AND DOCUMENTS
APPROVAL PACKAGE DOCUMENTS:
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EXHIBIT G - 2
APPROVAL PACKAGE CONTENTS
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EXHIBIT H
UNDERWRITING GUIDELINES

(attached)
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EXHIBIT I
CONFLICT OF INTEREST POLICY
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EXHIBIT J
PROJECT UNDERWRITING CHECKLISTS
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2.

Acquisition

Loan Name:

Loan #:
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3.

Construction

Loan Name:

Loan #:
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EXHIBIT K
APPRAISAL REQUIREMENTS
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Comments: (Include explanation of how the cap rate was derived.)

Lender’s Conclusion of Value:

$
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EXHIBIT L
ENVIRONMENTAL REQUIREMENTS
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EXHIBIT M
FORM OF LOAN COMMITMENT LETTER

(attached)
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EXHIBIT N
INSURANCE REQUIREMENTS
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EXHIBIT O
FORM OF CREDIT MEMORANDUM

(attached)
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EXHIBIT P
FORM OF CLASS A LENDER JOINDER AGREEMENT

(attached)
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EXHIBIT Q
FORM OF CLASS B LENDER JOINDER AGREEMENT

(attached)
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Business Loans of Utah
Quaterly Portfolio Review

Date:
For Period Ending:

Loan #
Box Elder County

Business Name

Original
Commitment

LLR

Date
Closed

Maturity
Date

Balance

Int.
Rate

Mo. Pymt

Paid to
Date

Current
Yes/No

# Pmt Past
Due

Past Due
Principal

Past Due
Interest

Work Out
Yes/No

Current on
Workout

Risk
Grade

001-000-0000

Total Box Elder County

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

Total Weber County

$0.00

$0.00

$0.00

$0.00

$0.00

Total All

$0.00

$0.00

$0.00

$0.00

$0.00

Davis County

002-000-0000

Total Davis County
Ogden

003-000-0000

Total Ogden
Orem

004-000-0000

Total Orem
Provo

005-000-0000

Total Provo
Spanish Fork

006-000-0000

Total Spanish Fork
Weber County

007-000-0000

Covenant
Compliance

Collateral

Value

BLU
Quarterly Monitoring Report
Loan Concentrations
By Loan Type
Type
Working Capital - Term
Working Capital - Revolving
Equipment
FF&E
Accts Receivables
Real Estate
Total

#

Commitment
Amount

% of Total Fund

By Risk Grade
Grade
1
2
3
4
5
6
Total

#

Commitment
Amount

% of Total Fund

By Entity
Type
Box Elder County
Davis County
Ogden City
Orem City
Provo City
Spanish Fork City
Weber County
Total

#

Commitment
Amount

% of Total Fund

Loan #:

Entity #
Box Elder County
Davis County
Ogden City
Orem City
Provo City
Spanish Fork City
Weber County
Loan Type
Working Capital - Term
Working Capital - Revolving
Equipment
FF&E
Accts Receivables
Real Estate
Other

Entity-Loan Type- Sequential #

001
002
003
004
005
006
007
010
011
012
013
014
015
016

EXHIBIT E
FORM OF COVENANT COMPLIANCE CERTIFICATE
Utah Small Business Growth Initiative, LLC d/b/a Business Loans of Utah (“BLU”) is in
compliance with all covenants stated in Article V of the Credit Agreement relating to the Fund,
and with respect to the financial covenants listed in Article V of the Credit Agreement, attached
hereto as Schedule 1 are detailed calculations of such financial covenants. As of the date hereof,
no Event of Default or Unmatured Event of Default exists.
In Witness, Whereof, the undersigned officer has executed this Certificate on behalf of BLU this
____ day of ______________, 2017.
UTAH SMALL BUSINESS GROWTH
INIATIVE, LLC, a Utah limited liability company
d/b/a BUSINESS LOANS OF UTAH
By:
Name:
Title:
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I. Introduction
The Business Loans of Utah (BLU or the “Fund”) is a unique financial resource which
supports economic development and job creation in the State of Utah by funding
companies which it deems creditworthy, but do not qualify for traditional financing.
BLU plays a valuable role in economic development as it is the only financial resource
which takes a risk-managed approach to support companies and entrepreneurs poised at
crucial stages of commercial development.
BLU leverages Utah Small Business Growth Initiative (USBGI) and public funds to
attract private investment and diversify risk among public and private entities. BLU
reduces risk by evaluating credit and equity risks posed by applicants to assess their
likelihood of success. BLU simultaneously evaluates applicant debt and equity to
provide: a sophisticated analysis of business model sustainability, a high level of risk
management, and a method for furthering the interests of debt and equity investors.
The Fund utilizes public resources as a loan loss reserve for privately funded community
development loans. BLU’s community development guidelines are similar to those of the
Community Reinvestment Act (CRA). For example, such guidelines include:




Activities which revitalize or stabilize low-moderate income areas;
Activities which promote economic development by financing
small businesses; and
Permanent job creation, retention, and/or improvement for lowmoderate income persons

The Fund allows private industry to support economic growth with managed risk.
The Fund will be structured as a program within USBGI. Private lenders and a
consortium of Utah cities and counties will participate in the Fund. USBGI is the lender
(Lender) for the Fund and will serve as the Administrative Agent and Servicer. The
Servicer may enter an agreement with a “Sub servicer” detailing responsibilities for the
Fund. The Loan Originating and Servicing Manual is designed to complement the Credit
Agreement by and among the various lenders, and other Fund legal documents, but does
not in any way replace or override them. The Manual simply provides guidance to the
Fund for loan underwriting and servicing. The Manual describes the types of loans the
Fund will finance, the originating and underwriting standards for those loans, and the
policies and procedures the Fund must follow in underwriting and processing those loans.
All references with initial capital letters not defined herein will have the meanings set
forth in the Credit Agreement.
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II. Project Loan Origination
The Fund will prioritize the making of small business loans that promote economic
development, revitalization or stabilization of low and moderate income areas and creates
or retains permanent jobs for low and moderate income persons.
The Fund’s targeted loan size is from $50,000 to $350,000 subject to the terms of the
Credit Agreement.
The following procedures describe the way to underwrite and present a loan for approval
by the Credit Committee:
A. Project Loan Underwriting
1. Fund Underwriting Guidance.
USBGI has developed underwriting guidelines set forth in Exhibit H and
Exhibit J Project Underwriting Compliance Checklist (“PUC”) to the Credit
Agreement to provide guidance on the underwriting requirements for the loan
products. Those loan products can include, equipment loans, account
receivable loans, working capital loans, tenant improvement loans. The fund
may propose a Project Loan that does not meet the requirements listed in
Exhibit J Underwriting checklist. However, those Project Loans must include
clear mitigants to the extra risks posed by those project loans.
2. Underwriting Package.
The Administrative Agent will complete its underwriting package which will
contain all the information and documents in Exhibit G-1 Borrower
Underwriting Checklist in the Credit Agreement. The Lender will disclose in
the Underwriting Package characteristics, if any, prohibiting the Project Loan
from being a Conforming Loan. Following submission of any Underwriting
Package to the Credit Committee, the Administrative Agent will promptly
provide additional information reasonably requested by the Credit Committee.
3. Project Loan Terms and Fees.
Project Loans can have terms of up to five (5) years, subject to the following
constraints: 1) The Project Loan maturity date must be before the Fund’s 7year maturity. For example, if a Project Loan is originated in Year 2 of the
Fund, the maximum Project Loan Term is five years; and 2) the requirements
set forth in the applicable PUC.
All uses of Project Loan proceeds should comply with the limitations set forth
in the Credit Agreement. Project Borrower fees payable at closing may be
capitalized and paid to the Fund from Project Loan proceeds. These fees
include a loan origination fee of 2.0% payable to the Fund..
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Project Loan proceeds included in the Project Loan commitment amount but
not disbursed at closing will be added to the Project Loan’s outstanding
principal balance when disbursed or advanced to the Project Borrower.
4. Project Loan Interest Rate.
The minimum interest rate will be based on the maximum interest rate quoted
by the Small Business Administration and the maximum rate will not be
greater than 18%. The interest rate will be based on perceived risk and
approved by the Credit Committee. The rate for amortizing terms loans will
be a fixed rate. Revolving loans will have a variable rate.
5. Payment of Project Loan Principal and Interest.
Payment will be monthly due on the first of the month. Amortizing loans will
generally have a fixed monthly principal and interest payment, but may
include an interest only period.
Revolving lines of credit may be interest only but will generally require a rest
period and/or periodic principal reductions. Interest on revolving lines of
credit will be calculated on the average daily outstanding.
Credit Committee may approve additional repayment structures.
6. Appraisals.
Each Loan that is secured by real estate must have an appraisal that complies
with the requirements set forth in Exhibit K to the Credit Agreement.
Appraisers are to be engaged directly by the Servicer or Sub-Servicer. The
Servicer must ensure that the appraiser selected is either on the Fund’s List of
Approved Appraisers or meets/exceeds the Fund’s minimum qualifications for
appraisers and could be added to the list. To be considered qualified, the
appraiser must have at least four years of relevant appraisal experience and
currently be active in appraisal work, and be experienced in the geographic
area where the property is located. The appraiser must be certified and
licensed in the State of Utah.
The Project Borrower must pay the cost of appraisal before the appraisal is
ordered.
7. Environmental Requirements.
The Fund requires an environmental assessment on all properties that serve as
collateral for loans. The level of assessment will vary depending on the size
of the loan, the age and condition of the property, and the existing and prior
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uses of the property. See Exhibit L to the Credit Agreement for a full
description of the Fund’s Environmental Requirements.
8. Insurance Requirements.
The Project Borrower must comply with the insurance requirements set forth
in Exhibit N to the Credit Agreement. A copy of the complete insurance
policy must be provided to the Fund (provided, however, that a certificate
with all applicable endorsements will be acceptable for Project Loan closing),
and the Fund must obtain a complete copy of the insurance policy, no more
than 30 days following closing.
B. Project Loan Approval Process
The Fund will originate loans. Loans will either be Conforming or NonConforming Loans. Conforming Loans must meet all the terms and conditions set
forth in the Fund Underwriting Criteria (Exhibit H to the Credit Agreement) and
applicable Product Underwriting Checklist (See Exhibit J to the Credit
Agreement). These Loan requests will be evaluated by the Credit Committee
Fund as set forth by Section 1.3 of the Credit Agreement. Loans that do not
conform to the Fund Underwriting Criteria or applicable PUC located in Exhibit J
of the Credit Agreement will be determined to be Non-Conforming and may be
approved by the Credit Committee pursuant to the such section, but through the
Non-Conforming Loan approval process described in Section 1.3(d) of the Credit
Agreement. For summary purposes only, the Credit Committee approval process
for Conforming and Non-Conforming Loans is as follows:
Conforming
Administrative Agent prepares the
Underwriting Package for the Project
Loan. Underwriting package includes
all applicable items set forth in Exhibit
G of the Credit Agreement.
Administrative
Agent
determines
whether Underwriting Package is
complete and whether the Project Loan
is Conforming or Non-Conforming
based on the Underwriting Criteria in
Exhibit H. The Administrative Agent
will prepare an Approval Package for
proposed loans and will deliver it to
each member of the Credit Committee
no later than 5 Business Days prior to
the Credit Committee meeting. The
Approval Package includes the credit
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Non-Conforming
Administrative
Agent
prepares
Underwriting Package for the Project
Loan with a cover memo describing the
ways in which the Project Loan is NonConforming.
Administrative
Agent
determines
whether Underwriting Package is
complete and whether the Project Loan
is Conforming or Non-Conforming
based on the Underwriting Criteria in
Exhibit H. The Administrative Agent
will prepare an Approval Package
(including an analysis of the risks
associated with the Non-Conforming
aspects of the Project Loan) for
proposed loans and will deliver them to
each member of the Credit Committee

memo and associated attachments but no later than 5 Business Days prior to
not the appraisal and other reports.
the Credit Committee meeting. The
Approval Package includes the credit
memo and associated attachments but
not the appraisal and other reports.
After receipt of the Approval Package, After receipt of the Approval Package,
Credit Committee members may
Credit Committee members may
correspond with the Administrative
correspond with the Administrative
Agent to request more information
Agent to request more information
and/or ask clarifying questions about
and/or ask clarifying questions about
the proposed Project Loans.
the proposed Project Loans.
At the Credit Committee meeting each
member will vote to approve or decline
the proposed Project Loan. Any
member of the Credit Committee
unable to attend the meeting may
approve or decline the proposed Project
Loan by email to the Administrative
Agent prior to the Credit Committee
Meeting.
A Credit Committee meeting will
require a quorum of three committee
members. A proposed Conforming
Loan will be approved for funding if a
majority of the Credit Committee
members vote in favor of funding the
Project Loan.
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At the Credit Committee meeting each
member will vote to approve or decline
the proposed Project Loan. Any
member of the Credit Committee
unable to attend the meeting may
approve or decline the proposed
Project Loan by email to the
Administrative Agent prior to the
Credit Committee Meeting.
A Credit Committee meeting will
require a quorum of three committee
members.
A
proposed
NonConforming Loan will be approved for
funding if 66% or more of the Credit
Committee members, including a
majority of the Class A Lenders, vote
in favor of funding the Project Loan.

C. Commitment Letter
If a Project Loan is approved as set forth above, a Project Loan commitment letter
(a “Commitment Letter”) will be issued. The Commitment Letter must conform to
the form of the commitment letter provided by the Fund, and attached as Exhibit
M to the Credit Agreement. Commitment Letters will be signed by the Fund and
addressed to the Project Borrower. Commitment Letters will clearly set forth the
terms and conditions of the Project Loan, which will include the Project Loan
commitment amount, the interest rate, fees required by the Fund, the maturity
date, and repayment terms. In addition, Commitment Letters will set forth equity
requirements, the interest reserve amount, and the budget and uses for Loan
proceeds. The Commitment Letters will also lay out the conditions precedent to
closing and the expected closing costs to be paid by the Project Borrower.
Once the Fund has issued a Commitment Letter, such commitment may remain
open for a period not exceeding 30 days, during which time the Project Borrower
must either accept or reject the offer. Closing must occur no later than 120 days
from the date of issuance of the Commitment Letter.
Provided that the value or condition of the business and/or it’s collateral related to
the Project Loan has not materially deteriorated, and the financial condition of the
Sponsor, Project Borrower or the guarantor(s) has not materially deteriorated,
Commitment Letters may be extended at the discretion of the Administrative
Agent, for up to six months, so long as the extended maturity date does not result
in a Project Loan maturity that falls after the then Facility Maturity Date of the
Credit Agreement. Requests for commitment extensions shall require an
additional explanation as to why the extension is needed.
If there has been a material change to a commitment already issued, and the Fund
nonetheless deems the extension to be warranted, such request for extension of
commitment shall be re-submitted to the Administrative Agent and Credit
Committee for approval.
D. Changes in Loan Structure
Non-material changes to the terms and conditions of a Project Loan after
commitment and prior to closing may be approved in writing by the
Administrative Agent on behalf of the Fund. Material changes in the terms and
conditions of an approved Project Loan between commitment and closing require
review and approval by the Credit Committee. The following are examples of
material changes to the terms and conditions of a Project Loan:


The loan amount is increased by more than 5%, decreased by more than
15%, or exceeds the maximum loan-to-value ratio set forth by the
Commitment Letter;
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The collateral/property valuation originally reported to the Credit
Committee has been materially adversely affected, and not, in the opinion
of the Lender and Administrative Agent, sufficiently offset by the offer of
additional collateral or a lowering of the requested loan amount;
There is any substitution of property or changes in the proposed
disposition of the property;
The Fund’s lien priority in respect to the Collateral changes from a senior
to a junior position;
The final maturity of the Project Loan is extended from the original
maturity approved by the Credit Committee, or beyond the maximum total
term listed under the applicable Product Underwriting Checklist (PUC),
but never to be later than the then Facility Maturity Date of the Credit
Agreement;
The interest rates applicable to a Project Loan or the method of calculating
the same will be changed;
Any obligor under any Project Loan document (including guaranties and
indemnities), or any Collateral for a Project Loan, will be released, unless
such release is otherwise permitted under the terms of the Fund
Documents or the applicable Project Loan documentation;
There is material adverse change in the Project Sponsors, Project
Borrowers or Project Loan Guarantors financial position or other material
changes which may negatively affect the Project Borrowers ability to
implement the Project as planned;
There is a material change in the planned take-out financing for the Project
Loan; or
For Conforming Loans approved as such, there is any change to the
Project or the Project Loan terms which would render the Project Loan a
Non-Conforming Loan.

III. Project Loan Closing
A. Responsibility for Closings
The Servicer is responsible for all Project Loan closings but may delegate some or
all of the following responsibilities to the Sub-Servicer. For each Project Loan
closing, the servicer may elect to use either (i) a lawyer or law firm retained by
USBGI by contract, or (ii) USBGI’s in-house counsel (“Closing Attorney”). The
Servicer will review all closing documentation and ensure that the documented
terms and conditions are consistent with the terms of the transaction as approved
by the Fund.
B. Closing Documents
Project Loans will be documented at closing by the Project Loan Documentation
in the form set forth by the Project Loan Documents. The following Project Loan
Documents will be sent by the Servicer to the Administrative Agent in
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substantially final form prior to the Project Loan closing for the Administrative
Agent’s review:










Deed of Trust;
Promissory Note;
Loan Agreement;
General Assignments of Contracts;
Personal Guarantee(s);
Borrower Repayment Guarantee;
Security Agreement;
Environmental Indemnification Agreement; and
Any other documents setting forth terms and conditions of the Project
Loan and evidencing and securing the security interest of the Fund in the
Project Loan collateral.

The Project Loan Borrower will be exclusively responsible for all fees, costs and
expenses charged by its Closing Attorney. If because of exceptional and
substantial deviation from the Model Project Loan Documents, the Administrative
Agent deems it necessary for the Credit Committee to review the proposed
changes, the Project Loan Documents will be submitted for Credit Committee
approval prior to the Project Loan Closing and signing of the documents by the
fund.
C. Closing Attorney
The Project Loan Documentation may be forwarded by the Fund to the
appropriate Closing Attorney. If so, the Closing Attorney will coordinate with the
escrow agent to ensure the Deed of Trust and all recordable agreements executed
by and among the Project Borrower and the Fund are properly recorded in the
public records. The fully executed original Project Loan Documentation must be
submitted by the Closing Attorney and the Fund to the Servicer for safekeeping
with copies for the Fund’s counsel. The Servicer must ensure the title company
delivers the recorded documents to the Administrative Agent.
D. Closing Costs
The Fund will pay the Project Loan closing costs that the Fund Documents
specifically provide are the responsibility of the Fund. All other Project Loan
closing costs will be payable by the Project Borrowers.
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IV. Project Loan Disbursements
A. Funding Requests
1. Each Draw (other than a Project Loan Protective Advance) will be requested
by a Borrowing Request, substantially in the form of Exhibit C in the Credit
Agreement given by the Borrower to the Lenders not later than 12:00 noon
(Mountain Time) five (5) Business Days prior to the proposed Funding Date.
Not later than 12:00 noon (Mountain Time) on the proposed Funding Date and
no earlier than the Business Day before the proposed Funding Date, the Class
A Lenders, and Class B Lenders, as applicable, will transfer to the Borrower
Operating Account, by wire transfer in same-day funds, the amount of their
respective shares of such Borrowing. Notwithstanding the foregoing, a Lender
may elect to fund its portion of a Loan earlier than the Business Day before
the Funding Date provided that no interest will accrue on such portion of the
Loan until the Business Day before the Borrowing Date. Upon receipt of all
such funds, the Administrative Agent, the Class A Lender, and the Class B
Lender, as applicable, are deemed to have authorized the release of such funds
from the Borrower Operating Account to originate the Project Loans.
2. Funding requests may be made to the Lenders not more often than twice
monthly and will be in a principal amount of not less than $5,000 in the
aggregate based on projected lending activity during the period prior to the
Borrowing Termination Date.
B. Borrowing Funding
1. Each Loan (other than a Loan for a Project Protective Advance) will be used
by the Borrower to fund Project Loan(s) or Loan Loss Reserves for a Project
Loan.
2. Except as otherwise provided below, each Borrowing will be funded by (a)
each Class A Lender in a principal amount not to exceed each Class A
Lender’s Percentage Interest multiplied by the principal amount of the
Borrowing, provided, that after giving effect to such Borrowing, the aggregate
principal amount of all Loans made by such Class A Lender (including Loans
for a Project Protective Advance) will not exceed the Class A Lender’s
Commitment, and (b) Class B Lender in a principal amount not to exceed
Class B Lender’s Percentage Interest multiplied by the principal amount of
such Borrowing, provided, that after giving effect to such Borrowing, the
aggregate principal amount of all Loans made by Class B Lender (including
Loans for a Project Protective Advance) will not exceed Class B Lender’s
Commitment.
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C. Notes; Principal and Interest
1. The Loans will be evidenced by the Facility Note received by each Lender.
Each Facility Note will be substantially in the form of Exhibit B in the Credit
Agreement annexed hereto.
2. Borrower will pay interest on the unpaid principal amount advanced from the
date of the Borrowing under the Facility Note until payment in full at an
interest rate equal to (i) for each Class A Lender, the Class A Interest Rate, (ii)
for the Class B Lender, the Class B Interest Rate, and (iii) for the Class C
Lender, the Class C Interest Rate.
3. All interest and principal due under each Facility Note will be calculated and
payable monthly in arrears on the applicable Payment Date, and will be
computed on a 360-day year and the actual number of days elapsed in such
month; provided that payment of interest relating to any Project Loan will not
be due unless and until payment is received on the underlying Project Loan.
Each principal and interest payment will be remitted to the Lenders on the
Payment Date in accordance with Article X in the Credit Agreement.
4. Each Facility Note is prepayable in whole or in part without penalty. In the
event of any prepayment of a Facility Note, whether voluntary or involuntary
and whether or not due to acceleration of the maturity of such Facility Note or
any other reason whatsoever, such prepayment will be accompanied by all
interest accrued on the amount prepaid through such Prepayment Date. Until
the expiration of the Borrowing Termination Date, Borrower will have the
right to reborrow funds that have been previously prepaid in accordance with
Section 1.7(b)(iv) in the Credit Agreement.
5. If Borrower fails to make any payment due under the terms of a Facility Note
after the expiration of any applicable grace periods or upon the occurrence of
any other Event of Default under this Agreement, the outstanding principal
amount of such Facility Note, will bear interest at the Default Interest Rate.
This remedy is available in addition to all other rights and remedies of any
Lender under this Agreement or any other Loan Document.
6. Notwithstanding anything to the contrary contained in this Agreement or any
other Loan Document, the interest paid or agreed to be paid to any Lender
under the Loan Documents will not exceed the Maximum Rate. If any Lender
receives interest in an amount exceeding the Maximum Rate, the excess
interest will be applied to the principal amount of such Lender’s Facility Note,
or, if it exceeds such unpaid principal, refunded to the Borrower. In
determining whether the interest contracted for, charged, or received by any
Lender exceeds the Maximum Rate, the Lenders may, to the extent permitted
by any applicable law, rule or regulation (a) characterize any payment that is
not principal as an expense, fee, or premium rather than interest, (b) exclude
voluntary prepayments and the effects thereof, and (c) amortize, prorate,
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allocate and spread in equal or unequal parts the total amount of interest
throughout the contemplated term of the obligations hereunder.
D. Increased Costs; Increased Capital; Taxes.
1. Increased Costs.
If (a) there will be any increase in the cost to any Affected Party of agreeing to
make or making, funding or maintaining the Lenders’ Commitment,
including, without limitation, due to a Change in Law, or (b) any reduction in
any amount receivable in respect thereof or otherwise under this Agreement,
and such increased cost or reduced amount receivable is due to either:
a) the introduction of or any change (including, without limitation, any
change by way of imposition or increase of reserve requirements) in
the interpretation of any law or regulation after the date hereof; or
b) the compliance with any guideline or request from any central bank or
other Governmental Authority (whether or not having the force of
law);
then from time to time, such Affected Party may request Borrower pay such
Affected Party additional amounts sufficient to compensate such Affected
Party for such increased cost or reduced amount receivable, including, without
limitation, all interest and penalties thereon or with respect thereto, and all out
of pocket expenses (including the reasonable fees and expenses of counsel in
defending against the same), as reasonably determined by such Affected
Party. Promptly, but in any event, within five (5) Business Days after
receiving such request, Borrower will pay such additional amounts to such
Affected Party.
2. Increased Capital.
If after the date hereof any Lender determines that:
a) the adoption or implementation of or any change in or in the
interpretation or administration of any law or regulation or any
guideline or request from any central bank or other Governmental
Authority or quasi-governmental authority exercising jurisdiction,
power or control over such Lender or banks or financial institutions
generally (whether or not having the force of law), compliance with
which affects or would affect the amount of capital required or
expected to be maintained by such Lender or any entity controlling
such Lender, and
b) the amount of such capital is increased by or based upon the making or
maintenance by such Lender of its Loans or the existence of such
Lender’s obligation to make Loans,
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then, in any such case, upon written demand by such Lender, Borrower agrees
immediately to pay to such Lender, from time to time as specified by such
Lender, additional amounts sufficient to compensate such Lender or such
entity therefor. Such demand will be accompanied by a statement as to the
amount of such compensation and include a summary of the basis for such
demand with detailed calculations. Such statement will be conclusive and bind
for all purposes, in the absence of manifest error.
3. Taxes.
a) Any and all payments made by Borrower to any Lender under this
Agreement or under such Lender’s Facility Note or any other Loan
Document will be made free and clear of, and without reduction for or
on account of, any and all present or future income, stamp or other
taxes, levies, imposts, duties, charges, fees, deductions or
withholdings, now or hereafter imposed, levied, collected, withheld or
assessed by any Governmental Authority, excluding net income taxes
and franchise taxes or any other tax based upon net income, profits
and/or gain imposed on an Affected Party as a result of a present or
former connection between such Affected Party and the jurisdiction of
the Governmental Authority imposing such tax or any political
subdivision or taxing authority thereof or therein (other than any such
connection arising solely from such Affected Party having executed,
delivered, registered or performed its obligations or received a
payment under, or enforced, this Agreement). If any such nonexcluded taxes, levies, imposts, duties, charges, fees, deductions or
withholdings (“Non-Excluded Taxes”) are required to be withheld
from any amounts payable to such Affected Party hereunder, the
amounts so payable to such Affected Party will be increased to the
extent necessary to yield to such Affected Party (after payment of all
Non-Excluded Taxes) a payment equal to the amount that would have
been paid but for the Non-Excluded Tax; provided, however, that
Borrower will not be required to increase any such amounts payable to
any Affected Party not organized under the laws of the United States
of America or a state thereof if such Affected Party fails to comply
with the requirements of Section 1.9(c) in the Credit Agreement.
Whenever any Non-Excluded Taxes are payable by Borrower, as
promptly as possible thereafter, Borrower will send to the affected
Lender for its own account or for the account of such Affected Party a
certified copy of an original official receipt received by Borrower
showing payment thereof. If Borrower fails to pay any Non-Excluded
Taxes when due to the appropriate taxing authority or fails to remit to
such affected Lender the required receipts or other required
documentary evidence, Borrower will indemnify the applicable
Affected Party for any incremental taxes, interest or penalties that may
become payable by such Affected Party because of any such failure.
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b) Each Affected Party will deliver to Borrower (i) if such Affected Party
is not a “United States person” within the meaning of Section
7701(a)(30) of the Code, or is a “disregarded entity” within the
meaning of Treasury Regulation 301.7701 2 owned by an Affected
Party which is not a “United States person” within the meaning of
Section 7701(a)(30) of the Code, two (2) duly completed copies of
Internal Revenue Service Form W 8BEN indicating that no United
States withholding tax is due on any payment to such Affected Party
pursuant to this Agreement or W 8ECI, as applicable, or the applicable
successor form, or (ii) otherwise, two (2) duly completed copies of
Internal Revenue Service Form W 9, or the applicable successor form,
as the case may be.
4. Notification.
If any Affected Party becomes aware that any amounts are or will be owed to
it pursuant to Section 1.9 in the Credit Agreement, then it will promptly notify
Borrower as soon as possible thereafter. The Affected Party will submit to
Borrower a certificate indicating the amount owing to it and the calculation
thereof in reasonable detail. The amounts set forth in such certificate will, in
the absence of demonstrable error, be conclusive and binding. Subject to
Article X in the Credit Agreement hereof, Borrower will pay such amounts to
the Affected Party within ten (10) Business Days after receiving the request.
5. Survival.
Without prejudice to the survival of any other agreement of Borrower
hereunder, the agreements and obligations of Borrower contained in Section
1.9 in the Credit Agreement will survive the termination of this Agreement.
E. Payments in Full; Taxes
All sums payable by Borrower hereunder will be paid in full, free of any
deductions or withholdings. Borrower will pay directly to the appropriate taxing
authority or reimburse the Lenders for all present and future taxes and charges
relating to this transaction, except for taxes which are imposed on or measured by
any Lender’s net income, profits and/or gain, or the execution, delivery,
performance and enforcement of the Loan Documents and all taxes on such
payments and reimbursements.
F. Sharing of Payments
If any Lender receives any payment (whether voluntary, involuntary, through the
exercise of any right of set-off, or otherwise) on account of principal or interest on
any of its Loans to Borrower or other Obligations of Borrower hereunder (other
than pursuant to Section 1.7 in the Credit Agreement) in excess of its ratable share
of such payments (as determined pursuant to Article X or Article VII in the Credit
Agreement, in the case following an Event of Default and the exercise of
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remedies as contemplated thereby), such Lender will forthwith purchase from the
other Lenders such participations in the Loans made by them or such other
Obligations as will be necessary to cause such purchasing Lender to share the
excess payment ratably with each of such other Lenders, provided, however, that
if all or any portion of such excess payment is thereafter recovered from such
purchasing Lender, such purchase from each Lender will be rescinded and each
other Lender will repay to the purchasing Lender the purchase price paid for such
participation to the extent of such recovery together with an amount equal to such
Lender’s ratable share (according to the proportion of (a) the amount of such
Lender’s required repayment to (b) the total amount so recovered from the
purchasing Lender) of any principal, interest or other Obligations paid or payable
by the purchasing Lender in respect of the total amount so recovered. The
Borrower agrees that any Lender so purchasing a participation from another
Lender pursuant to Section 1.11 in the Credit Agreement may, to the fullest extent
permitted by law, exercise all its rights of payment (including the right of set-off)
with respect to such participation as fully as if such Lender were the direct
creditor of the Borrower in the amount of such participation.
G. CRA Sub-Allocation
Each Class A Lender may receive credit for Community Reinvestment Act
purposes in accordance with the amount respective to the Percentage Interest of
such Lenders in each of the Project Loans.
V. Project Loan Servicing
A. Project Loan Administration
1. Project Loan Servicing.
Project Loan servicing is a key component in the risk management process.
Project Loan servicing ensures the timely repayment of interest and principal,
and the correct reporting of Project Loan information to protect the quality of
the Fund’s portfolio. Pursuant to the Servicing Agreement by and between
USBGI as Servicer (together with any Successor) and the Fund, the Servicer is
responsible for all aspects of Project Loan document management, reporting
and servicing. The Servicer may enter into a Subservicing Agreement with any
individual, company or organization (the “Subservicer”) to delegate certain of
its servicing responsibilities to the Subservicer.
a) Project Borrower Information Administration
(1) The Servicer will monitor and follow up with the Project
Borrowers and collect all required Project Borrower information
submissions when due including all financial statements, tax
returns and other documents as specified in the Project Loan
Documentation.
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(2) The Servicer will keep track of property insurance expirations,
collect new certificates and insurance policies, and confirm that
new certificates and policies conform to the insurance
requirements contained in the Project Loan Documentation.
(3) The Servicer will provide the Fund a monthly report of all items
collected on the Project Loan(s) with an aging of past due items.
(4) The Servicer will maintain a tickler of required Project Borrower
and project reporting information and will contact the Project
Borrowers as necessary to collect information when due.
(5) The Fund will maintain complete Project Loan files for the life of
the Project Loan and for 7 years after repayment of the Project
Loan.
b) Project Loan File
The Servicer will maintain a Project Loan File for each Project Loan.
At a minimum, the Project Loan File will include:


All documents used in the Fund loan approval process,
including the documented approval by the Credit Committee;



Executed Commitment Letter;



Executed Original Project Loan Documents; and



Project Loan security documentation, title report, title
insurance, and other applicable documents;

The Servicer will create and maintain a Credit File for each Project
Loan. The Credit File will contain all pertinent information regarding
the status of the Project Loan, Project Borrower and the Project.
Monitoring information provided by the Project Borrower is reviewed
periodically and placed in the appropriate places in the Credit File. At
a minimum, the Credit File will include:


Original Approval Package;



Project Loan Borrower credit reports (as
organizational
documents,
and
other
documentation;



Project Loan Borrower interim and audited financial statements
and all financial analysis completed on the Borrower, Sponsor
and Guarantor(s).



Appraisal and all applicable Environmental reports; and
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applicable),
supporting



Copy of the Fund Project Loan File as described herein.
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c) Payments
The Servicer is responsible for monitoring the receipt of Project Loan
payments, preparing monthly delinquency reports, and enforcing late
payment provisions of notes.
i.

Continuously from the date hereof and at all times during the
Servicing Period or until the principal and interest on all
Project Loans is paid in full, the Servicer will proceed
diligently to cause all payments due under each Project Loan to
be collected when the same becomes due and payable.

ii.

With respect to any Project Loans that provide for the deposit
of Escrow Payments in Escrow Accounts, the Servicer will
take the necessary steps on its part to ascertain and estimate
annual ground rents, taxes, assessments, water rates, fire and
hazard insurance premiums, mortgage insurance premiums,
and all other similar charges that, as provided in the Loan
Documentation, are required to be escrowed to the end that the
Escrow Payments payable by the Borrower will be sufficient to
pay such charges from the corresponding Escrow Account as
and when they become due and payable.

iii.

Consistent with the foregoing, in the event that a Project Loan
becomes a Delinquent Loan, provided that a Special Servicer
has not been appointed pursuant to section A.1.i.(j) of this
Manual, Servicer may in its discretion implement the
applicable procedures of this Manual, and the Servicer may
after consulting with and receiving a determination for the
Administrative Agent on whether such actions will materially
change the risk profile of a Project Loan: (a) waive any late
payment charge or, if applicable, any penalty interest, or (b)
extend the due dates for the periodic payments due on a
Delinquent Loan for a period of not greater than thirty (30)
days.

iv.

Servicer will not: waive, modify or vary any term of any
Project Loan (including modifications changing the applicable
interest rate, forgive the payment of principal or interest, or
extend the final maturity date of such Project Loan); accept
payment from the related Project Borrower of any amount less
than the stated principal balance in final satisfaction of any
such Project Loan; or consent to the postponement of strict
compliance with any such term or otherwise grant indulgence
to any Project Borrower (other than as provided in this
Manual).
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v.

Servicer will deposit any funds it receives with respect to any
Project Loan into the Borrower Collection Account within two
(2) Business Days after receipt thereof and will hold such funds
in trust for the benefit of the Fund and the Administrative
Agent pending such deposit thereof.

d) Fund Accounts
i.

Monitoring of Deposits in the Fund Accounts.
Servicer will direct all Project Borrowers to remit payments on
Project Loans only to the Borrower Collection Account and not
to any other account. The Administrative Agent may require
that Project Borrowers be directed to remit payments to an
account other than the Borrower Collection Account; if so, the
Servicer will cooperate with the Fund and the Administrative
Agent to affect such transfer.

ii.

Establishment of Escrow Accounts; Deposits in Escrow
Accounts.
Servicer will perform the following management services when
the collateral securing the Project Loan is real estate:
a. The Servicer will manage any Servicer-held escrow and
reserve accounts for insurance, real estate taxes, and
interest reserves in accordance with the Project Loan
Documentation and any applicable laws and
regulations. For interest reserve accounts this includes
making any required journal transfers to apply the
reserve to interest payments due per the note. For
property tax impound accounts this includes calculating
the periodic impounds required to total to the property
tax payment next due and to make the payment prior to
the imposition of any penalties or late fees. The
Servicer is also responsible for investing impound or
reserve accounts as directed by the Project Loan
Documentation and for collecting any delinquent
impound or reserve account payments.
b. The Servicer will segregate and hold all funds collected
and received pursuant to each Project Loan constituting
Escrow Payments separate and apart from any of its
own funds and general assets and will establish and
maintain one or more Escrow Accounts, in the form of
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time deposit, demand accounts or the Eligible
Accounts.
c. The Servicer will deposit in the applicable Escrow
Account or Accounts no later than the end of the two
Business Days following the Servicer’s receipt thereof,
and retain therein, (i) all Escrow Payments collected on
Project Loans, to effecting timely payment of any such
items as required under the terms of this Agreement,
and (ii) all insurance proceeds which are to be applied
to the restoration or repair of any Collateral relating to a
Project Loan. Any interest paid on funds deposited in
the Escrow Account, other than interest on escrowed
funds required by law to be paid to the applicable
Project Borrower, will be deposited in the Borrower
Collection Account.
iii.

Permitted Withdrawals from Escrow Accounts.
Withdrawals from an Escrow Account may be made by the
Servicer (a) to effect timely payments of ground rents, taxes,
assessments, water rates, hazard insurance premiums and
comparable items, (b) to refund to a Project Borrower any
funds as may be determined to be overages, (c) for transfer to
the Borrower Collection Account in accordance with the terms
of this Agreement and the Project Loan Documentation, (d) for
application to restoration or repair of the applicable Mortgaged
Property, (e) to pay to a Project Borrower, to the extent
required by law, any interest paid on the funds deposited in
such Escrow Account, or (f) to clear and terminate such
Escrow Account on the termination of this Agreement or, with
respect to amounts associated with a given Project Loan, at the
end of the Servicing Period with respect thereto.

iv.

Payments of Taxes, Insurance and Other Charges; Collections
Thereunder.
With respect to each Project Loan providing for Escrow
Payments, Servicer will maintain accurate records reflecting
the status of ground rents, taxes, assessments, water rates and
other charges that are or may become a lien upon the collateral
relating to a Project Loan and fire and hazard insurance
coverage and will obtain, from time to time, all bills for the
payment of such charges, including insurance renewal
premiums and will effect payment thereof prior to the
applicable penalty or termination date, employing for such
purpose deposits of the Project Borrower in the Escrow
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Account amounts estimated and accumulated by the Servicer
and sufficient for such purposes, as allowed under the terms of
the Project Loan Documentation and applicable law. To the
extent that the Project Loan Documentation does not provide
for Escrow Payments, Servicer will determine whether any
such payments are made by a Project Borrower. Servicer will
use reasonable commercial efforts to effect payments of all
such bills in a manner and at a time that assures that the lien
priority of the Loan Documentation is not jeopardized (and,
with respect to the payment of taxes, in a manner and at a time
that avoids the loss of the collateral relating to such Project
Loan due to a tax sale or the foreclosure of a tax lien), subject
to the Project Borrower’s faithful performance in the payment
of same or the making of the Escrow Payments, but Servicer is
not required to make advances from its own funds to effect
such payments.
v.

Transfer of Accounts.
The Servicer may transfer an Escrow Account to a different
depository only with the prior written consent of the
Administrative Agent (at the direction of the Lenders), and will
affect such transfers upon and in accordance with the written
instructions of the Administrative Agent (at the direction of the
Lenders). The Servicer will provide written notice to the Fund
and Administrative Agent prior to the transfer of any Escrow
Account to a different depository institution.

vi.

Reports.
Monthly reports showing any amounts due to the Servicer-held
escrow accounts but uncollected are distributed to the
Administrative Agent.

vii.

Insurance Proceeds.
Upon the occurrence of any insured loss that, under the terms
of the applicable Required Project Loan Documentation, gives
rise to an obligation on the part of the applicable Project
Borrower to place insurance proceeds in escrow for the
purpose of rebuilding or repairing the collateral for such
Project Loan, the Servicer will take reasonable steps to
implement, or to cause the applicable Project Borrower to
implement, the provisions of the Required Project Loan
Documentation governing the deposit of insurance proceeds in
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and the disbursement of insurance proceeds from an Escrow
Account for the purpose of effecting such rebuilding or repair.
viii.

Reserves.
The Servicer will also process draw requests from Servicerheld replacement reserve and operating reserve accounts in
accordance with the Required Project Loan Documentation.
This may include ordering any follow up reports such as
construction inspection reports and title date down or title
continuation endorsements.

e) Quarterly Monitoring
The Servicer will send a written notice of pending Project Loan
maturity to Project Borrower at 120 days from maturity. At 90 days
prior to Project Loan maturity, the Servicer will contact the Project
Borrower via telephone or e-mail regarding the status of the payoff or
conversion.
f) Amendments of Non-Delinquent Loans
The Servicer will work with the Administrative Agent on all proposed
modifications to any Project Loan Document (a “Requested Change”)
associated with non-delinquent loans. Each Requested Change will
include a brief assessment by the Servicer on whether such Requested
Change will be a Material Change. The Servicer will provide the
request to and consult with the Administrative Agent, who will make
the final determination as to whether the Requested Change is a
Material Change. If the Administrative Agent determines the
Requested Change will not be a Material Change, the Servicer will
only be required to provide the Credit Committee with notice of the
Requested Change. If the Administrative Agent determines a
Requested Change is a Material Change, the Servicer must receive
consent by a Supermajority of the Credit Committee to approve such
Requested Change. If Requested Change is approved pursuant to this
section, the Administrative Agent will request the Servicer make such
a Requested Change in the name of the Project Borrower. All
Requested Changes must be formally documented and reported to the
Credit Committee whether or not Credit Committee approval is
required.
g) Notification of Adjustments
The Servicer will execute and deliver the notices required by the
applicable Required Loan Documentation regarding interest rate
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adjustments. The Servicer also will provide timely notification to the
Fund of all applicable data and information regarding such interest rate
adjustments and the Servicer’s methods of implementing such interest
rate adjustments.
h) Notification of Events of Default
Servicer will promptly notify the Fund and the Administrative Agent,
upon obtaining actual knowledge of an existing “Event of Default”.
i.

Within fifteen (15) days from the date on which any Project
Loan becomes a Delinquent Loan, the Administrative Agent
will provide notice to the Lenders. Within thirty (30) days from
the date on which any Project Loan becomes a Delinquent
Loan, the Borrower, the Administrative Agent and the Servicer
will work with the Project Borrower to expeditiously develop a
work-out plan (“Work-Out Plan”) in accordance with the
Credit Manual. If there is no Work-Out-Plan in effect within
150 days after a Project Loan becomes a Delinquent Loan, the
Borrower will pursue its legal remedies to collect payment
under the Project Loan documents.

ii.

On the Facility Maturity Date, Project Borrower will assign all
Delinquent Loans and/or Defaulted Loans funded with Loan
proceeds hereunder and remaining outstanding on such date to
Administrative Agent and the Administrative Agent will
thereafter manage such Delinquent Loans (including the
liquidation thereof) for the benefit of the Lenders in accordance
with the provisions of this Agreement.

i) Delinquent Loans
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i.

In the case of a Delinquent Loan, the Servicer will work in
conjunction with the Administrative Agent to propose its
recommended plan of action regarding such Delinquent Loan,
which may include, but is not limited to, the full restructuring
of a Project Loan, or foreclosure, in each case, requiring the
written approval of a Supermajority of the Credit Committee
members. If a Supermajority of Credit Committee members do
not approve the plan, the Class A Lenders on the Credit
Committee must agree upon and approve the plan of action. In
connection with such approval, the Class A Lenders may,
without limitation, require the Administrative Agent to enforce
all of the Borrower’s rights and remedies with respect to such
Delinquent Loan and take all commercially reasonable steps to
collect on the loan.

ii.

The parties hereto agree that the Servicer will at the direction
(or may, with the written consent) of the Administrative Agent
(as directed by a Majority of the Class A Lenders, the Class B
Lender and the Class C Lender), retain a special servicer (a
“Special Servicer”) to perform any services typically
performed by a “special servicer” with respect to Delinquent
Loans, or for a “real estate owned” or “REO” property,
including, but not limited to, negotiating amendments,
assumptions or modifications of any Project Loan,
commencing any litigation, foreclosure or other realization
action with respect to the collateral on behalf of the Borrower,
selling any Project Loan or foreclosed Mortgaged Property or
managing or operating any foreclosed Mortgaged Property
(collectively, the “Extraordinary Services”) in accordance with
Section 5.16 of the Credit Agreement; provided that the
Servicer, upon presentation of an acceptable written analysis
and plan to the Administrative Agent for servicing such
Delinquent Loans and with the consent of Administrative
Agent (after receiving Supermajority approval from the Credit
Committee), may perform such Extraordinary Services itself.

iii.

If the Servicer performs Extraordinary Services, it will receive
additional compensation, to the extent not already provided in
this Manual, for Extraordinary Services in accordance with a
budget approved by the Credit Committee in accordance with
Section 5.17 of the Credit Agreement.

iv.

Upon a Project Loan becoming a Delinquent Loan, the Servicer
will promptly notify the Fund and the Administrative Agent in
writing and request direction by the Administrative Agent in
writing as to what action to take with respect to the Delinquent
Loan consistent with the Manual. The following decisions on
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Delinquent Loans require Credit Committee approval by a
Supermajority vote:
a. Waivers of (material) Events of Default under the
Project Loan Documents;
b. Release of any collateral securing a Project Loan,
except in the case of loan repayment; and
c. Any Material Modifications of the Project Loan terms,
including without limitation, the extension of the
Project Loan maturity date. Material Modifications
include any amendments or modifications to the Project
Loan that:











v.

Increase outstanding principal amount;
Modify payment terms, including a loan’s
interest rate, fees, or an increase in the
amortization period of a loan;
Modify Collateral in any material way,
including the parameters of LTV requirements
specified in the original loan approval;
Cause a Project Loan to become NonConforming;
Change the proposed primary source of
repayment, collateral, budget, scope of the
Project, amount or timing of equity, other debt
or subsidies;
Extend the Project Loan term without a
designated source of take-out financing;
Waive any material covenant or revise a
covenant (including financial) in such a manner
to make such covenant less stringent;
Provide an exception to Fund policies on
environmental risk, entitlements, or insurance;
and
Other amendments or modifications having a
material impact on the structure of the Project
Loan and/or the potential to increase the risk of
losses to the Fund.

Servicer will execute written agreements for such
Extraordinary Services, which agreement will include a
schedule of special servicing, liquidation and workout fees.
The Servicer further agrees to negotiate in good faith to
determine the precise amount of such additional compensation
for Extraordinary Services. Such compensation will be in the
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amounts as set forth in the Work-Out Budget approved in
accordance with Section 5.17 of the Credit Agreement. If a
Special Servicer other than the Servicer has been appointed, the
Servicer will not receive a Servicing Fee with respect to the
Project Loans transferred to such Special Servicer, provided,
that, Servicer may receive reasonable compensation for any
ongoing services provided by it in accordance with the WorkOut Plan and associated budgets.
vi.

The parties agree that if a Delinquent Loan is transferred to a
Special Servicer (other than the Servicer), they will cooperate
with the Fund and the Administrative Agent in the transfer of
the Project Loan servicing files and any Escrow Accounts with
respect to such Delinquent Loan to the Special Servicer as
contemplated by section V.A.1.i.(ii) of this Manual. Unless
otherwise agreed to in writing by the parties, in the event a
Delinquent Loan is no longer a Delinquent Loan, such
Delinquent Loan shall be transferred back to the Servicer for
servicing under this Agreement. Without prejudice to the terms
of any separate agreement executed by Servicer as Special
Servicer, the Servicer will not be entitled to be paid the
Servicing Fee hereunder with respect to such specific services
transferred to a Special Servicer during the period the
Delinquent Loan is being serviced by a Special Servicer.

j) Charge-Offs or Write Downs.
Servicer will provide written notice of any charge-off or write-down of
a Project Loan in accordance with the Credit Agreement and this
Credit Manual as soon as possible after approval by the Administrative
Agent and Lenders holding a Majority-in-Interest of the Loans to
conduct such charge-off or write-down, but in any event within five
(5) Business Days after recordation of same in Borrower’s financial
record.
k) Satisfaction of Project Loan Documentation and Release of Project
Loan Documentation Files.
i.

Upon the payment in full of any Project Loan, or the Servicer’s
receipt of notice that payment in full will be escrowed in a
manner customary for such purposes, the Servicer will: (a)
notify the Administrative Agent that all amounts received or to
be received in connection with such payment, and required to
be deposited in the Borrower Collection Account, have been or
will be so deposited, and (b) request execution of any
document necessary to satisfy the Project Loan and delivery of
any related mortgage or collateral held by the Fund or the
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Fund’s designee. Upon receipt of such certification and
request, the Servicer will prepare and process any satisfaction
or release and provide the related mortgage documentation to
the Fund for delivery to the applicable Project Borrower.
ii.

At any time when any Project Loan ceases to be a Project Loan
other than as a result of the payment in full thereof, the
Servicer will release the Required Loan Documentation to the
Special Servicer or other Person designated by the instruction
of the Administrative Agent, and will transfer any funds in any
Escrow Account related to the Project Loan as directed in the
instruction. Effective upon such transfer, Servicer will have no
liability whatsoever with respect to the Project Loan arising
from acts or omissions with respect to the Project Loan on or
after the date on which such Project Loan ceased to be a
Project Loan.

B. Collateral Administration
1. Monitoring Property Insurance.
The Servicer will maintain the property insurance files and a tickler file of
property insurance expiration dates. It will contact Project Borrowers for
renewal insurance certificates and policies 30 days prior to insurance
expirations and follow up continuously until the documents are received. It
will confirm that replacement certificates and policies are in conformance
with Project Loan document requirements.
2. Monitoring Property Tax Payments.
The Servicer will review all tax service reports to confirm property taxes are
paid current, and will research as needed the property tax status for any
collateral with known delinquent property taxes. The Servicer will pay the
property tax bills from impound accounts for any applicable collateral, (b)
calculate impound amounts, and (c) ensure Project Borrowers’ payment
billings reflect the proper amounts. The Servicer will attempt to resolve
Project Loans with delinquent property taxes and/or impound accounts but if
the Project Loans cannot be resolved within 90 days they will notify the
Administrative Agent.
3. Monitoring Flood Insurance Classification.
The Servicer will review all flood certifications and confirm that
documentation of any required flood insurance is in the insurance file. When
it is notified of any changes in a property’s flood status, it will follow up with
Project Borrowers to obtain the correct insurance or to notify them that flood
insurance is no longer required, as applicable.
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4. UCC Renewals/Releases and Changes in Title.
The Servicer will keep track of UCC expirations, file continuation statements
as needed, and file releases on Project Loans paid off or where collateral is
released pursuant to the Project Loan Documentation.
5. Collection and Monitoring of Delinquent Project Borrower Payments for
Taxes, Insurance and Reserves.
The Servicer is responsible for collecting delinquent impound amounts and
causing Project Borrowers to pay current any delinquent property taxes on
Project Loans. The Servicer will decide when to cease working with the
Project Borrower and recommend that the Fund advance the property tax
payments itself to protect its collateral. Advancing delinquent property tax
payments should be done in conformance with the Project Loan
Documentation and in consultation with counsel.
The Servicer will promptly force-place an insurance policy (with the approval
of the Administrative Agent, at the direction of the Lenders) on property
secured by a Project Loan upon actual knowledge that the property will be
uncovered.
As part of the Loan Monitoring process, Servicer will analyze compliance
with and adequacy of payments by Project Borrowers to the required
operating and replacement reserve accounts. Servicer is responsible for
ensuring Project Borrowers meet all requirements governing reserve amounts
and uses.
6. Release of Collateral.
The Servicer will prepare and record reconveyances, satisfaction and release
of mortgages and UCC releases upon receipt of payment in full of a Fund
loan. It will also process other releases of collateral in accordance with Project
Loan Documentation. Releases of collateral not in connection with a paid off
Project Loan will require the approval of the Committee.
VI. Project Loan Monitoring and Reporting
A. Asset Management
Asset management functions include the Servicer preparing Loan Monitoring
Reports (LMRs) and conducting site visits, monitoring development progress
against benchmarks established at underwriting, reviewing financial covenant
compliance, and evaluating and recommending Project Loan extensions and
modifications.
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1. Project Loan Monitoring.
Project Loans are formally reviewed through the preparation of a LMR, which
is attached as Exhibit D to the Credit Agreement, by the Servicer and
reviewed by the Administrative Agent and by the Credit Committee. Project
Loans are reviewed quarterly, semi-annually, or annually, depending on the
risk factors of the Project Loan.
Generally, performing Project Loans will be reviewed annually. A Project
Loan is defined as “performing” if it has been paying as agreed, in compliance
with all covenants and other Project Loan terms, and repayment of interest
and principal is expected in full.
Once a Project Loan has been downgraded or has other performance issues,
the review frequency and level of review should be determined by the
Administrative Agent in consultation with the Credit Committee.
(a)

Review of Project Borrower Information

The Servicer will coordinate directly with the Administrative
Agent to share information on the status of Project
Borrower/Sponsor relationship and to designate the appropriate
person for making requests to Project Borrowers to collect
information past due over thirty (30) days. The Servicer will
review the information collected for any material adverse changes
to Project Borrower or project financial condition.
When there has been deterioration in the Project Borrower’s and/or
Sponsor’s and/or guarantor’s financial condition, Project
Borrower’s operations, or the primary source of the repayment of
the Project Loan, the Servicer will do additional research as needed
to understand the issues in depth, to be able to recommend an
appropriate risk rating and accrual status and to prepare resolution
strategies for the Project Loans.
Serious unexpected deterioration in a Project Loan will be reported
to the Administrative Agent promptly, and to the Committee
monthly, or more frequently if warranted.
(b)

Covenant compliance including project milestones and reserve

account funding.
The Servicer will review the Project Borrower information for the
Project Borrower’s compliance with any Project Loan covenants
required by the Project Loan approval. The covenants may include
Project Borrower and/or sponsor and/or guarantor financial ratios,
occupancy percentages, debt service coverage ratios, completion of
project milestones within certain time frames, etc. Any out of
compliance covenants will be reported in the LMRs (see below)
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and communicated in writing to the Project Borrower with a
request for a plan to get back into compliance.
Project Loan reviews should also address the Project Borrower’s
performance under any required ongoing environmental
contractual requirements.
(c)

Preparing LMRs
The LMR (See Exhibit A) will be the primary means of reviewing
information about the Project Loan and its performance on a
periodic basis. This form provides summary information on the
performance of the Project Borrower, Sponsor, Guarantor (as
applicable), project and Project Loan. The key issues affecting the
Project Loan’s risk and its repayment must be presented on this
form. Relevant attachments will be attached to the LMR such as:
spreads of the Project Borrower’s or Guarantor’s financial
statements, reviews of project operations history, collateral
evaluations, site visit memos, memos to the credit file, and any
other relevant information.
Servicer will prepare LMRs quarterly, semi-annually or annually
as applicable and present them to the next available Committee
meeting.

(d)

Project Loan Risk
Project Loan Risk rating review including non-accrual status
Servicer will recommend an appropriate risk rating in each LMR
based on the most recent available information in file plus
information obtained by contacting the applicable Project
Borrower directly. Justifications for any downgrades or upgrades
should be thoroughly explained in the LMR. As appropriate, the
Servicer may also make recommendations for changes in accrual
status and for write-offs.

(e)

Quarterly Credit Review Meetings
Each quarter, the Servicer will review the list of Project Loans to
be reviewed that quarter and make necessary adjustments to the
list.
Quarterly, the Servicer will present a review of each Project Loan
to the Credit Committee and recommend any necessary changes in
risk rating classifications. The Administrative Agent will approve
the recommended risk rating classifications for the reviewed
Project Loans.
The Administrative Agent will prepare a written report
summarizing any risk rating modifications made during the

32

quarterly review of all Project Loans’ risk rating classifications and
the Project Loans formally reviewed at the Credit Committee
Meeting. The report is transmitted to the Credit Committee.
The Administrative Agent may revise risk rating classifications
between quarterly meetings. Interim changes to risk rating
classifications will be communicated in writing to the Credit
Committee.
(f)

Quarterly Reports
Within forty-five (45) days after the end of each fiscal quarter, the
Administrative Agent will provide a written summary of the status
of Borrower’s Project Loan portfolio. The summary will include,
without limitation, the following information:
i.

a Portfolio Report in a form approved by Administrative Agent
and Lenders holding a Majority-in Interest, which report shall
(a) summarize all Project Loans then outstanding, setting forth
for such Project Loans details regarding location, risk rating,
maturity, amortization and interest rate and other relevant
information set forth in Exhibit D, (b) provide a statement of
all funds then on deposit in each Borrower Account and a
calculation by Borrower of the then unfunded portion of the
Class A Total Loan Amount, the Class B Total Loan Amount,
and the Class C Total Loan Amount (c) report outstanding
maturities for Project Loans and proposed renewal activities, as
well as report all Project Loans repaid since the prior quarterly
report;

ii.

a “Default Certificate” providing a delinquency report with
respect to any Delinquent or Defaulted Loans;

iii.

a “Covenant Compliance Certificate” in the form of Exhibit E
to the Credit Agreement;

iv.

an account statement for each Borrower Account and the
Interest Reserve, if applicable; and

v.

notices of any changes to the Credit Manual.

2. Site Inspections.
The Servicer will maintain a schedule of site inspections following the
guidelines below:
(a)

Project Loans secured by real estate or an assignment of lease,

require a site inspection of the property every two years.
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(b)

Operating properties securing Project Loans with outstanding

principal of $200,000 or more require a site inspection annually.
(c)

In the event that the Servicer has information pertaining to a
Project Loan that warrants concern, site visits should be scheduled
more frequently.

(d)

In the event that a Project Loan is downgraded from a “pass”
rating, the property should be considered for an annual visit.

(e)

Project Loans with an outstanding principal balance of less than
$50,000 do not require a site visit unless the situation warrants
(i.e., the Project Loan has been downgraded, or the condition of the
property or its operation is in question).

Site visits will be performed by the Servicer, and may be contracted, as
needed, to third party professional property inspectors.
Site inspections should report on any indications of contamination or
environmentally hazardous practices. If circumstances warrant (e.g.
notification of contamination or an environmental enforcement action),
environmental due diligence reports may be updated and a new Phase I
Environmental Site Assessment report may be ordered.
Site visits must be documented with a site inspection report, preferably
accompanied by photos (see Exhibit B).
B. Risk Rating Requirements
The Fund (through its Administrative Agent) assigns risk ratings to Project Loans
when they are approved and reviews them throughout the life of the Project Loans
so the Fund may evaluate the portfolio according to the various performance
characteristics of the Project Loans.
Loans are expected to be rated Pass at the time of underwriting.
a. Risk Rating Classifications - the risk ratings for the Fund’s Project Loans
are as set forth in the Risk Rating Chart attached as Exhibit C.
b. Changes to Risk Ratings - the Administrative Agent (at the direction of the
Credit Committee) can make revisions and changes to risk ratings. Such
changes are to be communicated in writing to the Committee and the
Servicer on a periodic basis.
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EXHIBIT A
FORM OF LOAN MONITORING REPORT
Loan #:
Credit Associate:
Loan Officer:
Month Ending:
Revision Date:

Loan Monitoring Report

Borrower:
Name:
Address:
Sponsor:
Guarantor:

Loan Information
Loan Ownership
Utah Small Business Growth Initiative,
LLC, d/b/a Business Loans of Utah

% Owned

Loan Type:
Security:
Lien
Position:

Others (please list below)

LTV:
DSCR:
Lead Lender:
Loan Approval Date:

Borrower Total

Loan Closing Date:

Original Loan Amount:

Conversion Date:

Loan Amount:

Original Maturity Date:

Current Principal Balance:

Current Maturity Date:

Total Fund Exposure (current commitment amount):

Original Term:

Subject

Extended Term:
Amortization:
Interest
Rate

Original:

Total Exposure:

Current:
Extensions

Last Quarter End LMR:
Number:

Last Site Visit:

Total Months:

Next Site Visit:
Credit Review
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Current

Recommended

Assigned

Risk Rating

Review Frequency

Purpose(s):

Secured

List all appropriate
purposes

Brief Description of
Loan Purpose
Collateral

Covenants and
Conditions:
Monitoring
Requirements

Special
Circumstances

Property Value
Valuation Date:
1st Lien:
2nd Lien:
3rd Lien:

LTV Ratio

Date /
Frequency

What

Borrower Met
Condition at Last
Check

Financial benchmarks:
FYE 12/31
borrower
Financial benchmarks /
FYE 6/30
covenants: guarantor
1. XXX
1. Current Ratio
2. XXX
2. Acid Test
3. XXX
3. Cash flow positive
4. XXX
4. Net Worth maintained
5. XXX
5. Met DSC ratio
benchmarks
Construction Commitment at
Due at Close
closing
Re-zoning
Date
Tax credit investor identified
Date
Performance benchmarks (i.e.
lease-up; enrollment; sales
N/A
N/A
absorption)
Other
Other
Example: State Agency has 100% payment guarantee in place for full
term of the financing. While there is an appropriations risk, there are
no other unmet performance hurdles and the borrower is complying
with the regulatory agreement. The State Agency remains committed
to providing supportive housing through our borrowing entity which
is the strongest in the state.
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A. Status Report
What (what has happened since last report; what is noteworthy to the reader):
Why:
Concerns:
Pending Action(s) with credit / borrowing entity/affiliates:

B. Financial Evaluation of Primary and/or Secondary Repayment Source (notes as to
audited or internally prepared; changes since last period; trends; areas of concern or where
more research is warranted):
 Financials
 How does it compare with underwriting pro forma?
 Borrowing Entity Financial Spreads
 Guarantor, if any
C. Recommendations (including any New Conditions):

D. Next Steps / Who is Accountable?
What
[e.g.] Set Ticklers: Financial Statement Collection
- Borrower & Sponsor Audited (DATE) fiscal year
end statements
- Quarterly Operating Statements
- Reserve Account Statement

Who is Accountable

Servicer
Servicer
Servicer

Attachments: Financial spreads for borrower, sponsor, guarantor, operator, etc.
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Due Date

EXHIBIT B
FORM OF SITE INSPECTION REPORT
Business Loans of Utah
Site Inspection Form
Loan Number(s): _________
Date of Last Inspection:
Date of Inspection: __________
Servicer or Sub-Servicer: __________________
Site Visit Conducted by: __________________
Loan Officer: _______
Borrower:

Client Contact:

Phone number:
Address:

Name:

Year Built or Rehabbed:

Brief Description of Property:
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Physical Condition of Property
S = Satisfactory
NI = Needs Improvement
Property Areas
Grounds

S

NI

Comments and Notes

Parking Lot
Building Exteriors
Public Areas
Office
Laundry
Hallways and Elevators
Work/Storage Areas
Other

Have any improvements relating to appearance been completed in the last year?

Have any conditions been cited by regulatory inspection (include date of referenced
inspection)?

Are there any capital replacement/improvements that need to be addressed in the
upcoming 12 months?

Are there any replacement reserve requirements contained in the Loan Agreement?
Partnership Agreement? Are the reserves at the proper level?

Meeting with on-site management?

Other issues/concerns?

Schedule Next Site Visit: ________________________________
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EXHIBIT C
FORM OF RISK RATING CHART
RISK RATING SYSTEM
Risk Rating
Classification
1 – Pass/Strong

2 - Pass/Acceptable

Review
Frequency
Upon Initial Approval: The loan adheres to all key
Annual
underwriting standards without exception, and the
loan and/or borrower demonstrate strength in one or
more area (e.g., low LTV, high debt service coverage
ratio, notable borrower or guarantor financial
strength, etc.)
Description

Following Initial Approval: Borrower and loan are
both performing fully to projections, or better, with
no sign of deterioration in any of the major
performance criteria (borrower financial condition,
project financial condition, collateral, organization,
development timeline). The borrower complies with
all loan requirements, including payments, financial
or other covenants, and reporting requirements.
Actual LTV is within underwriting standards.
Upon Initial Approval: The loan requires an
exception to one or more key underwriting
parameters, or the borrower has moderate or lesser
financial or organizational capacity; alternatively, the
loan adheres to all key underwriting standards but at
the limit of each measure.
Following Initial Approval: Borrower and loan are
both performing to projections, with no sign of
deterioration in any of the major performance criteria
(borrower financial condition, project financial
condition, collateral, organization, development
timeline). Alternatively, there may be some modest
decline in the performance criteria of a previously
rated Pass-1 loan. The borrower is current on all loan
payments and in compliance with all loan covenants.
Minor reporting infractions may exist; however,
continued infractions indicative of underlying
financial and/or management weakness would
warrant a downgrade.
A loan experiencing a short-term delay (i.e., less than
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Annual

three months) of the take-out event, with no decrease
in the likelihood of the take-out, may still be
considered Pass/Acceptable. Multiple or longer term
extensions, and/or extensions or modifications
requiring a full re-underwriting of the loan, would
generally require a downgrade to Below Expectation
absent mitigating factors. An acceptable mitigating
factor for a loan to return to Pass/Acceptable
following a downgrade would be the borrower’s
demonstrated ability to perform to the reunderwritten timeline and/or other performance
criteria.
Risk Rating
Classification
3 – Below
Expectation

4 – Substandard

Description
There may be some sign of deterioration in one or
more major performance criteria, but the overall
quality of the loan is still acceptable because there is
strong expectation of full repayment. The timing of
repayment may be delayed requiring extension of the
loan beyond several months. Any deterioration is still
within acceptable norms of performance. For
example, borrower net operating income or project
performance may be lower or slower than expected at
underwriting, but values are still considered
sufficient to service and repay the debt. A Below
Expectation loan has potential weaknesses meriting
management’s close attention. The loan is currently
protected but is exhibiting deteriorating trends which,
if not corrected, could jeopardize repayment of the
loan and result in a Substandard rating. Alternatively,
the loan may have an intractable weakness, such as
chronic operating shortfalls, but is backed by a strong
guarantor or strong real estate collateral so full
repayment of the loan is not threatened.
Borrower and/or loan performance are substantially
below expectations, and merit remedial actions.
Deterioration in one or more major performance
criteria requires more intense scrutiny and
intervention with borrower. Deterioration may
include one or more of: overall borrower financial
condition; project-related performance factors;
covenant breach; collateral value or marketability;
concerns
about
borrower
management
or
development team; negative change in external
factors such as public agency support, takeout, or
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Review
Frequency
SemiAnnual; or
more
frequently
as
determined
by the
Credit
Committee.

Monthly or
Quarterly
progress
tracking, as
determined
by the
Credit
Committee.

market; and/or loan performance or availability of
financial data. Loan may require restructure to return
to acceptable risk status. The loan is inadequately
protected given deterioration in collateral value
and/or financial condition of borrower. There are
well-defined weaknesses that could jeopardize
repayment of the debt if not mitigated, but no loss is
currently anticipated.
Risk Rating
Classification
5 – Doubtful

6 – Loss

Description
Borrower/loan shows significant deterioration,
requiring restructure, and concerted intervention.
Negative trends cannot be easily reversed, and
repayment on the original terms is extremely
doubtful. Any combination of borrower financial
condition, project financial condition, collateral
value, borrower management team, or loan history
indicates that principal and/or interest repayment is at
risk. Weaknesses can be well defined, but losses are
difficult to precisely quantify. Foreclosure
proceedings against real property security may
become advisable. Restructure may provide borrower
an opportunity to return to improved trends. Loans in
this category are at risk of principal loss without
material improvement in the performance of the
borrower and/or the loan.
The Fund expects to write off some amount of loan
principal. Amount written off may be less than the
outstanding principal, in which case the loan may be
restructured to isolate repayable principal in one note;
the amount the Fund expects to write off is classified
6. The Administrative Agent notifies all Fund
participants of potential write off amount as it is
identified. Loans classified 6 should be written off,
regardless of potential for recovery, within a short
timeframe.
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Review
Frequency
Monthly or
Quarterly
progress
tracking, as
determined
by the
Credit
Committee.

Monthly or
Quarterly
progress
tracking, as
determined
by the
Credit
Committee.

EXHIBIT G
FORM OF APPROVAL PACKAGE

G-1 Borrower Loan Application
G-2 Underwriting Package Documents
G-3 Approval Package Contents
(attached)
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EXHIBIT G-1
BORROWER LOAN APPLICATION

Date:

I.

/

/

Business Information
Business Name:
Business Address:
City:

County:

Business Phone #:

Business Fax #:

Zip:

Email:

______

Website:
Origination date of business _____/______ (month/year)
Name of bank________________________________ Branch _______________________________________
Legal Structure (check one):

 Sole Proprietorship 

LLC  Corporation  Partnership  Other

Federal Tax ID# (EIN):
Business owner is:

_____

Woman  Disabled  Disabled Veteran  Minority  None of these

Industry (Include NAICS Code if known):
Current employees (excluding owners)

_____
Employees to be hired in the next 12 months

Investment in business to date: $
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_

II.

Ownership Information
Complete this section for each person with any ownership in the business (even 1% or less). Use additional
sheets as necessary. Any owner of 20% or more is required to sign a personal guarantee.

Owner Name:

Social Security #:

Home Street Address:

City:

County:

Zip:

___/_ ____/_______
____________

Own:

Rent:

Home Phone #:

Work Phone #:

Mobile Phone #:

E-Mail Address:

Number of people in household:

Total gross annual household Income: $

Position:

Percentage of ownership:

Owner Name:

Social Security #:

Home Street Address:

City:

County:

Zip:

___/_ ____/_______
____________

Own:

Rent:

Home Phone #:

Work Phone #:

Mobile Phone #:

E-Mail Address:

Number of people in household:

Total gross annual household Income: $

Position:

Percentage of ownership:

Owner Name:

Social Security #:

Home Street Address:

City:

County:

Zip:

___/_ ____/_______
______

Own:

Rent:

Home Phone #:

Work Phone #:

Mobile Phone #:

E-Mail Address:

Number of people in household:

Total gross annual household Income: $

Position:

Percentage of ownership:

Owner Name:

Social Security #:

Home Street Address:

City:

County:

Zip:

___/_ ____/_______
______

Own:

Home Phone #:

Work Phone #:

Mobile Phone #:

E-Mail Address:

Number of people in household:

Total gross annual household Income: $

Position:

Percentage of ownership:

Business Loans of Utah - Exhibit G

3

Revised 8/2017

Rent:

III.

Loan Request
Amount Requested: $

(min. $50,000, max. $200,000)

Use of Loan Funds
Use

Amount

Description

Real estate purchase
Building rent/renovation
Equipment purchase, repair or update
Inventory
Supplies
Marketing/Advertising
Debt payoff or consolidation
Working Capital
Miscellaneous
Other
Total

Collateral
Please list assets owned by the business. Include inventory, equipment, furniture/fixtures, accounts receivable, and all other
assets. Include personal and business real estate.

Item Description

Business Loans of Utah - Exhibit G

Cost/Value
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Address (if applicable)
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Amount Owed

IV.

Applicant Questionnaire – (To be filled out separately by each owner of 20% or more)

Applicant Name:

Yes

No

N/A

1. Are you active in the day-to-day operation of the business?
2. Do you have outside or other employment? Name of employer.
3. If yes, will you remain employed outside your business?
4. Have you or do you own any other business?
5. Do you have formal training or direct experience in this industry?
6. Are you current on all personal taxes?
7. Have you ever filed bankruptcy?
If yes in what year? __________
If yes, has the bankruptcy been discharged? Discharge Date:
8. Have your bank accounts had checks returned NSF in the last 3 months?
9. Do you owe any outstanding child support?
10. Do you own real estate (excluding personal residence)? If yes, please provide the address:
11. Are you a veteran of the United States military? Please state which branch.
12. Will your credit report show that you have been current with creditors for the past 2 years?
Please explain any credit issues below or on a separate sheet:
13. Are you a U.S. citizen or otherwise authorized to work in the U.S. (e.g., visa or “green card” holder)?
Include proof of citizenship (See Checklist for approved proof of citizenship) or a copy of green card or visa
with this application.
14. Are you or a principal of the business incarcerated, on parole or probation, or a defendant in a criminal
proceeding? If yes please explain on the lines below.
15. Are you involved in any pending civil lawsuits? If yes, explain your involvement and the status of the
lawsuit on the lines below.

Additional Information:
__________________________________________________________________________________________________
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V.

Work Experience - (To be filled out separately by each owner of 20% or more)
List chronologically beginning with the most current employment to the last 5 years or substitute a recent resume if
prepared.
Company Name___________________________________________ City/State ____________________________
From_____________ to ________ Title _________________
Job Duties_____________________________________________________________________________________
Reason for Leaving _____________________________________________________________________________

Company Name___________________________________________ City/State ____________________________
From_____________ to ________ Title _________________
Job Duties_____________________________________________________________________________________
Reason for Leaving _____________________________________________________________________________

Company Name___________________________________________ City/State ____________________________
From_____________ to ________ Title _________________
Job Duties_____________________________________________________________________________________
Reason for Leaving _____________________________________________________________________________

Company Name___________________________________________ City/State ____________________________
From_____________ to ________ Title _________________
Job Duties_____________________________________________________________________________________
Reason for Leaving _____________________________________________________________________________

Education – College or Technical Training
Institution Name and Location

Dates Attended From/To

Degree/Certification Obtained

1)________________________

_____________________

_________________________

2)________________________

_____________________

_________________________

3)________________________

_____________________

_________________________
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VI.

Personal Financial Statement - (To be filled out separately by each owner of 20% or more)

Information Current as of:

/

/

Name:

Social Security #: /

/

Spouse (if an owner)

Social Security #: /

/

Personal Cash Flow
Monthly Household Income (after-taxes from all sources)
Only list income that will remain in place going forward.
Source (employer name or other source):
Source (employer name or other source):
Total Monthly Household Income
Monthly Household Expenses
Rent/Mortgage:
Utilities:
Insurance (home and auto):
Auto Loan Payments:
Credit Card Payments:
Student Loan Payments:
Other Bank Loan Payments:
Food/Groceries:
Other (please specify):
Total Monthly Household Expenses
Net Monthly Personal Cash Flow (Income minus Expenses)

Personal Balance Sheet
Assets
Please estimate the value of what you own.
Cash in Banks (please provide bank name(s)):
Real Estate (primary residence):
Automobiles (Year Make & Model):
Retirement Accounts:
Other Assets (please specify):
Total Assets
Liabilities
Please estimate your total debt.
Total Mortgage Balance:
Total Auto Loan Balance:
Total Credit Card Balance:
Total Student Loan Balance:
Other Liabilities (please specify):
Other Liabilities (please specify):
Total Liabilities
Net Worth (Assets minus Liabilities)
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Each owner of 20% or more must read and initial the following statements:
The undersigned authorize(s) Business Loans of Utah (“BLU”), to gather, obtain and review all
consumer and business information (including, but not limited to, regular and investigative reports,
credit reports, financial statements, and other documents submitted by Applicant(s) in connection with
this application). The undersigned further request(s) and authorize(s) all creditors and all consumer and
business reporting agencies to furnish such information to BLU.
The undersigned acknowledge(s) that this completed and signed application is only an application for
credit. This application, even if favorably received, does not constitute a commitment on the part of
_______ _______ BLU to extend credit.
The undersigned represent(s) and warrant(s) that the undersigned has (have) no knowledge of any fact
that does, or with the passage of time could, materially adversely affect the credit worthiness of the
undersigned for purposes of either obtaining or repaying this loan.
The undersigned agree(s) to notify BLU immediately in writing if any of the information contained in
this application becomes inaccurate or misleading in any respect.
The undersigned agrees to hold harmless BLU and its associated parties (including, but not limited to,
the loan committee and business advisors) against claims, and waive any claims now existing or arising
in the future, for rights, damages, losses, liability, costs or expenses against BLU or such other
associated parties.

The undersigned understands that the application fee paid by Applicant(s) to BLU is nonrefundable.

The undersigned understands that if a loan is received from BLU as a result of this application, the
undersigned will be required to cooperate in good faith with BLU staff and business advisors including
but not limited to providing updated financial reports and other information relative to the business
operation.

The undersigned represent(s) and warrant(s) that the information submitted all-inclusive in this
application is true, correct and complete to the best of your (their) knowledge.

Applicant(s):

Co-maker/Guarantor:

Signature

Date

Signature

Date

Signature

Date

Signature

Date

______________________________________________
Signature
Date
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EXHIBIT G-2
UNDERWRITING PACKAGE DOCUMENTS
Lender
Utah Small Business Growth Initiative, LLC d/b/a
Business Loans of Utah
6880 South 700 West, 2nd floor

Contact Name: Mike Plaizier
Contact Phone Number: (801) 316-9112

Midvale, UT 84047

Contact Email Address: mike@utcns.com

Borrower
Contact Name:
Contact Phone Number:
Contact Email Address:
Project
Requested Loan Amount: $
Requested Loan Type:
Requested Loan Purpose:
A. General Information
1. Application Fee received.
2. Class B Lender consent to process Application.
3. Mission; history; program; and portfolio of properties, units, and clients served / completed.
4. Business or Strategic plan.
5. Key Personnel and Board bios.
6. Year-to-date Financial Statements (i.e., Profit & Loss, Cash Flow, Balance Sheet).
7. 3 years of Financial Statements.
8. 3 years of Business and Personal Tax Returns.
9. Articles of Incorporation or equivalent formation documents.
10. By-laws or equivalent (e.g., LLC Operating Agreement, Partnership Agreement).
11. Certificate of Good Standing (no more than 30 days old).
12. Schedule of Real Estate Owned.
13. Schedule of Contingent Liabilities.
14. Proof of Liability Insurance.
15. State and Federal Tax-Exempt Determination, if applicable.
16. 2-year Cash Flow Projection.
17. Last 3 months of business checking statements.
18. Operating Budget or Operating Projections, if applicable.
19. Pro Forma Revenue Projections.
20. Appraisal and written review of the Appraisal.
21. Copies of any leases regarding real estate, equipment, vehicles, etc.
22. Titles/deeds (or other proof of ownership) for any equipment, real estate, inventory, receivables,
commercial instruments, and other property pledged as collateral.
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23.
24.
25.
26.
27.
28.
29.

All other Third-Party Reports and written review of the reports, if applicable.
Preliminary Title Report.
Evidence of Site Control and/or Purchase and Sale Agreement, as applicable.
Proof of Zoning/Entitlement status.
Substantiation for any purchase over $5000.00 using loan funds.
Proof of U.S. Citizenship or Permanent Resident ID Card.
Any additional documentation reasonably required by the Administrative Agent.
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EXHIBIT G-3
APPROVAL PACKAGE CONTENTS

1) Credit Memorandum prepared by Lender
2) Product Underwriting Checklist (PUC)
3) Loan Purpose
4) Collateral Description
5) Financial Spreads
6) Pro Forma Projections
7) Guarantors Financial Spread and/or Analysis
8) Tracked Covenants
9) Other Items
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EXHIBIT H
UNDERWRITING GUIDELINES

(attached)
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EXHIBIT H-1
UNDERWRITING GUIDELINES
Loan Types:
Loan Amortization:
Loan Amount:
Location:
Eligible Borrowers:

Eligible Use of Funds

Restricted Industries
Recourse:
Interest Rate:
Repayments:

Pre-payment
Fees:

Covenants:

Collateral:

Security:

Term:
Third Party Reports:
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Term loans, accounts receivable loans, draw down lines of credit
and revolving lines of credit.
Loan amortization may be adjusted to meet the cash flow
projection with a balloon at year 5.
Up to 25% of the community allocated amount not to exceed
10%. Minimum Loan amount $50,000.00.
Business must be located within the legal boundaries of the
designated community.
For profit and non-profit entities. Actively engaged in business
and producing revenue for at least 2 years. Ability to
demonstrate growth to date though not necessarily profitable.
Equipment and/or inventory purchase, business asset purchase,
working capital, accounts receivable loans, real estate purchase,
marketing/advertising, leasehold improvements and debt
consolidation.
See attachment A-1 for specific restrictions.
Full recourse on all pledged assets and enforcement of
guarantees.
Rate will be a minimum of the maximum SBA rate up to a
maximum of 18% and generally fixed for the life of the loan.
Monthly payments due the 1st of the month 30 days after closing.
Payments will be interest only or principal and interest according
to the terms of the loan.
There are no prepayment penalties.
The borrower will pay a non-refundable application fee of $100
to be submitted with application package. The loan origination
fee will be 2% of the loan amount.
Standard Commercial Loan Covenants e.g. maintaining required
level of hazard and/or key man insurance; schedule for providing
financial statements and tax returns; keep federal, state and local
taxes current; shareholder loans must be subordinated to lender;
maintain liquidity or performance ratios.
UCC Filing on all business assets, lien position on personal and
business real estate, titled vehicles, publicly traded stocks and
bonds.
Personal guarantee of any owner of 20% or more and/or a
qualified co -signer. Guarantee of parent or subsidiary
companies if applicable.
Maximum 5-year term.
Credit report on all owners of 20% or more; business credit
report if registered with Dunn & Bradstreet and/or Expedia;
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Business Feasibility
Market Analysis
Competitive Analysis

Management Strength

Reporting
Requirements

Documentation
Ratio Analysis

online search for example, Google, Facebook and Twitter.
Demonstrated growth and ability to increase revenue.
Able to clearly define the target market and able to define a
market strategy that is aggressive, financially reasonable.
Analysis by the loan officer will include an analysis of direct and
indirect competitors, their location relative to the applicant
business, their estimated market share and their strengths and
weaknesses.
Analysis by the loan officer of the strengths and weaknesses of
the management team including owners, managers, employees,
contract employees, Board of Directors and Advisory Board.
The business demonstrates experience in sales, operations and
finance.
Borrower agrees to provide annual business tax returns;
quarterly and annual financial statements if requested, notice of
any change in ownership, change in legal entity, change of
address or any other change that affects the material operation of
the business. Annual reporting of jobs created and jobs retained.
See Exhibit G-1.
Calculations using the most common ratios to evaluate the
financial stability of the business including: sufficiency of
projected income to service the debt; the estimated value of the
collateral under fair market value or forced liquidation value;
and the value of the personal guarantees.
Business Debt Service Coverage (DSCR) = Net Operating
income / Total Debt Service. This measures the ability of the
company to meet its monthly loan payments. Minimum ratio is
1:1.
Global DSCR = Net Operating Income + Owners Income/ Total
Debt service + Owners Debt Service. This considers owner’s
personal debt and ability if any to contribute cash to the
business. Minimum ration is 1:1.
Loan to Value = Loan amount / Value of all assets being
pledged as collateral. This ratio indicates whether collateral is
worth materially more or less than the amount of the loan.
Typically, the higher the LTV the higher the risk. Minimum will
be established based on the industry as reported by RMA
Associates.
Debt to Worth = Total Debt/Net Worth. This is the percent of
debt as compared to the net worth of the company. Minimum
ratio is 4:1.
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EXHIBIT H-2
INELIGIBLE BUSINESSES
A business must be engaged in an activity the Fund determines as acceptable for financial
assistance. The following businesses types are not eligible for assistance:



















Financial businesses primarily engaged in the business of lending, such as banks,
finance companies, payday lenders, check cashing, some leasing companies and
factors (pawn shops, although engaged in lending, may qualify in some
circumstances).
Businesses owned by developers and landlords that do not actively use or occupy
the assets acquired or improved with the loan proceeds.
Life insurance companies.
Businesses located in a foreign country (businesses in the U.S. owned by aliens
may qualify).
Businesses engaged in pyramid sale distribution plans (e.g., multi-level
marketing), where a participant's primary incentive is based on the sales made by
an ever-increasing number of participants.
Businesses engaged in gambling activities.
Businesses engaged in any illegal activity.
Private clubs and businesses that limit the number of memberships for reasons
other than capacity.
Government-owned entities.
Businesses principally engaged in teaching, instructing, counseling or
indoctrinating religion or religious beliefs, whether in a religious or secular
setting.
Businesses that present live performances of a sexual nature, or directly or
indirectly derive revenue through the sale of products or services, or the
presentation of any depictions or displays, of a sexual nature.
Businesses primarily engaged in political or lobbying activities.
Speculative businesses (e.g., oil exploration, real estate flipping).
New restaurants unless the loan is for a new location for an existing and
successful restaurant (requires pre-underwriting approval from the community).

Note:



Legal aliens are eligible; however, consideration is given to status (e.g., resident,
lawful temporary resident) in determining the business’ degree of risk.
Applications will not be accepted from firms in which a principal is currently
incarcerated, on parole, on probation or is a defendant in a criminal proceeding.
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EXHIBIT I
CONFLICT OF INTEREST POLICY
TO BE ADOPTED BY MEMBERS AND CREDIT COMMITTEE
PURPOSE
Pursuant to its general obligation to act with integrity and fairness, the Utah Small Business
Growth Initiative, LLC d/b/a Business Loans of Utah (“BLU”) implemented policies to identify
and deal with conflicts that may arise from time to time as a result of corporate relationships
between Credit Committee1 members and Lenders.
ADMINISTRATION AND MONITORING
This Policy will be adopted by the Member (defined below) and the Credit Committee. It will be
periodically reviewed and updated by the Member and Credit Committee. Interpretation and
administration of this Policy is the responsibility of the Member.
DEFINITIONS
The following definitions will be used to interpret and apply this Policy:

1

1.

A “Conflict of Interest” exists when a Lender has a Financial Interest (as defined
herein) related to an outcome of a determination to be made by the Credit Committee.

2.

The “Member” of the Fund is Utah Small Business Growth Initiative, LLC, a Utah
limited liability company d/b/a Business Loans of Utah.

3.

The Fund will have a “Credit Committee” including three (3) representatives appointed
by the Class A Lender, one (1) representative from the Class B Lender for whose
geographic location the Project Loan is disbursed, and one (1) representative from the
Administrative Agent (“BLU”).

4.

“Lenders” include: Class A Lenders, Class B Lenders, and the Class C Lender as
defined in the Credit Agreement.

5.

"Financial Interest" means a direct or indirect financial interest in any activity,
transaction, property, or relationship that involves receiving or providing something of
monetary value, and includes, but is not limited to, any right, contractual or otherwise,
to the payment of money, whether contingent or fixed.

Terms with initial capital letters not otherwise defined herein shall have the meanings set forth in the Credit
Agreement among the Fund and various lenders dated September __, 2017 (the “Credit Agreement”).

FAIR ADMINISTRATION
The Member and members of the Credit Committee have the responsibilities in connection with
the mission and activities of the Fund, as set forth in the Transaction Documents, to act fairly,
impartially and without discrimination in favor of, or against, any Lender.
CONFIDENTIAL INFORMATION
Credit Committee members will not disclose or use confidential information received by reason
of their position with the Fund to obtain a Financial Interest or business advantage for himself or
herself, for any other person or entity or for any corporate interest in which he or she is affiliated.
PROHIBITED ACTIVITIES
No Credit Committee member involved with the underwriting or review of Project Loans on
behalf of a Lender, will participate in or attempt to influence decisions by the Fund regarding the
evaluation, approval, funding or monitoring of any Project Loan when the Lender is evaluating,
contemplating or underwriting a separate loan to the Project Borrower.
PROCEDURE FOR DISCLOSURE AND RESOLVING CONFLICTS
Lenders will fully disclose to the Member each instance of actual or potential Conflict of Interest
with the Fund. Where a Lender has disclosed an actual or potential Conflict of Interest or a
Prohibited Activity, information related thereto will be disclosed in a written report submitted in
a timely manner to the Member. The report will fully disclose the Lender’s interest in the matter
and any additional information that the Member reasonably requests.
The Member will determine if the Conflict of Interest or Prohibited Activity can be resolved.
The Member may consult with Fund Counsel to assist in making such determination. The
Member will take such steps as it deems appropriate under the circumstances. The Member will
disclose to the Credit Committee any actual or possible Conflict of Interest on the part of any
Lender which has been disclosed to the Member before the Credit Committee votes on the matter
related thereto. The Credit Committee will, by a majority vote of the disinterested Credit
Committee members, determine whether the Lender will be required to abstain from voting on
any such matter for which a Conflict of Interest exists.

EXHIBIT J
PROJECT LOAN UNDERWRITING COMPLIANCE CHECKLIST
(attached)
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Project Loan Underwriting Compliance Checklist
Applicant Name:

Loan #:

Loan Type:

Loan Amount: $
YES

CONFORMANCE WITH UNDERWRITING REQUIREMENTS
Policies
1) Loan commitment amount is no more than 25% of the community allocated
amount and will be no greater than 10% of total Fund capital.
2) Borrower is not eligible for traditional financing (i.e., not “bankable”).
3) Loan funds are disbursed for an eligible use (See Exhibit H).
4) Business is located within legal boundaries of the designated community.

Financial Product Requirements
5) Loan amount is no less than $50,000.00.
6) Interest Rate is a minimum of the maximum SBA rate up to a maximum of
18% and fixed for the life of the loan.
7) Loan term is 5 years or less.
8) There are no prepayment penalties.
Borrower General Information
9) Business or Strategic Plan.
10) Key Personnel Bios/Resumes.
11) Organizing Documents (e.g., Articles of Incorporation).
12) By-laws or equivalent (e.g., LLC Operating Agreement).
13) Certificate of Good Standing (no more than 30 days old).
14) Proof of Business Liability Insurance.
Borrower/Guarantor Financials
15) Year-to-date Financials (i.e., Profit & Loss, Cash Flow, Balance Sheet)
16) Business Financials for last 3 years.
17) Business Tax Returns for last 3 years.
18) Personal Tax Returns for last 3 years from all owners of 20% or more.
19) Credit Report(s) on all owners of 20% or more.
20) Business Credit Report(s) if registered with Dunn & Bradstreet and/or
Expedia.
21) Explanation of any credit issues.
22) 2-year Cash Flow Projection.
23) Debt Service Coverage Ratio (DSCR) is at a minimum ratio of 1:1.
24) Loan to Value (LTV) is at a minimum based on the industry as reported by
RMA Associates.
25) Debt to Worth (DTW) is at a minimum ratio of 4:1.
26) Schedule of Real Estate Owned.
27) Schedule of Contingent Liabilities.
28) Statements for last 3 months for accounts (e.g., checking, money market,
savings) of Business.
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NO

29) Statements for last 3 months for accounts (e.g., checking, money market,
savings) of owners of 20% or more.
Borrower Standards
30) Actively engaged in business and producing revenue for at least 2 years.
31) Demonstrable growth to date though not necessarily profitable.
32) Proof of US Citizenship or Permanent Resident ID Card.
33) No Principal in the Business is currently incarcerated, on parole, on
probation, or a defendant in a criminal proceeding.
Security & Collateral
34) Personal Guarantee of any owner of 20% or more and/or of a qualified cosigner.
35) Guarantee of parent or subsidiary companies (if applicable).
36) Titles/deeds on any equipment, machinery, vehicles or real estate pledged
as collateral.
37) Inventory Schedule if pledged as collateral.
38) Statements for any accounts receivable pledged as collateral.
39) Other documentation substantiating the existence, location, value, and
ownership of collateral (including any other necessary information).
40) Copies of all lease and agreements pertaining to building, equipment, etc.
41) Proof of UCC Filing on all business assets and lien position on personal
and business real estate, vehicles, publicly traded stocks and bonds, etc.
Documentation
42) Loan Application Complete and Signed.
43) Application Fee.
44) Bids, brochures, invoices or internet printouts for uses of loans over $5,000
45) Asset Purchase Agreement
46) Real Estate Purchase Agreement
47) Other
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EXHIBIT K
APPRAISAL REQUIREMENTS

Appraisals determine the value of collateral for Utah Small Business Growth Initiative,
LLC d/b/a Business Loans of Utah’s (“BLU”) underwriting purposes. Lenders are to critically
review appraisals and may express their opinion of value, but the value reported to approval
authorities is always the value shown in the reviewed and accepted appraisal. If a Lender
concludes in an appraisal review that the appraisal is so flawed as to provide an unreliable
indication of value, the Administrative Agent should review the appraisal and determine whether
to accept it.
a.

b.

Appraisal Requirements
i.

Appraisals are required to support all loans secured by real estate.

ii.

New appraisals are required for extensions and modifications of existing
credit facilities unless:


There has been no obvious and material change in market
conditions or physical aspects of the property that threatens the
adequacy of the institution’s real estate collateral protection after
the transaction even if additional funds are advanced, or



There is no advancement of additional funds other than funds
necessary to cover reasonable closing costs.

Appraiser Qualifications
i.

The Lender must ensure that the appraiser selected is qualified to appraise
the project being valued.

ii.

To be considered qualified, the appraiser must have at least four years of
relevant appraisal experience and currently be active in appraisal work,
and be experienced in the geographic area where the property is located.
The appraiser must be certified and licensed in the state where the
property is located. If the appraiser is not known to the Administrative
Agent, the Lender must seek references from lenders that have
commissioned comparable appraisals.

iii.

The appraiser must not be affiliated with the borrower, or a buyer or seller
of the property, and the appraiser must have no direct or indirect interest,
financial or otherwise, in the property or transaction.

c.

d.

Ordering an Appraisal:
i.

Appraisals are to be engaged directly by the Administrative Agent. The
Administrative Agent may accept an appraisal prepared by an appraiser
engaged by another financial services organization if the Administrative
Agent determines that the appraisal conforms to its requirements. If the
loan is for $500,000 or more, and the appraisal has been ordered by or
addressed to another party, the Lender must request that the appraisal be
addressed to the Lender.

ii.

The Lender must receive a reliance letter from the appraiser for BLU’s use
of the appraisal.

iii.

The Lender must give the appraiser written instructions when ordering the
appraisal that include specific issues to consider regarding the nature of
the property being appraised and the appraisal assignment.

Appraisal Standards:
i.

All appraisals must adhere to the current Uniform Standards of
Professional Appraisal Practice of the Appraisal Foundation (USPAP).

ii.

The appraisal must have the stated purpose of estimating the value of the
unencumbered, fee simple interest in the security offered for the proposed
loan. The appraisal must clearly identify the “highest and best” of the
property. The impact of the borrower’s use of the property for anything
other than its “highest and best” use must be evaluated. Any special
conditions, covenants or deed restrictions that affect the value and would
remain after a foreclosure must be clearly identified and assessed.

iii.

The appraisal must contain an “as is” valuation of the property.

iv.

Appraisals of properties securing loans in excess of $250,000 must be
either a Self-Contained Appraisal Report or a Summary Appraisal Report
(as defined by USPAP Standard 2.2).

v.

Property values must be evaluated based on the cost, sales comparison and
income approaches to value, or the appraisal must provide an adequate
explanation for not using one of the approaches. The appraisal must
indicate which value approach was given the most weight (and why), and
the reconciled value must be clearly justified.

vi.

In the income approach to valuation, the appraiser must use a market
capitalization rate that does not incorporate adjustments for special
financing, subsidies, tax credit benefits, or tax exempt financing.

vii.

For the renovation or new construction of a property, the appraisal must
contain both as “as is” and an “as completed” valuation. When

determining the “as completed” valuation, the appraiser will consider the
scope of the renovation or new construction; the schedule for completing
the scope of work; the historic, current and forecasted absorption and
turnover rates for the property and the property’s market area; and any
other pertinent factors affecting the property’s ability to attain the “as
completed” rents or sales prices and final value. The appraisal will analyze
and report appropriate deductions and discounts for proposed construction,
renovation, or partially leased buildings.
e.

f.

Appraisal Review
i.

Appraisal reviews for loans will be reviewed by Lenders using the
Appraisal Review Form attached hereto. These reviews will be reviewed
and approved by the Administrative Agent prior to loan closing.

ii.

USBGI strongly prefers reviewing appraisals during the loan approval
process. If the appraisal is unavailable at the time of the loan approval, the
appraisal must be reviewed and accepted by the Administrative Agent
before closing the loan.

iii.

A review of an appraisal must include a review of the methodology and
assumptions used by the appraiser in reviewing various income streams,
comparable properties, and value conclusions. The appraisal review must
be documented using the Appraisal Review form included as an
Attachment.

iv.

Lenders must review the comparable properties used for the income and
market approaches to ensure that they are consistent with the property
type, restricted uses and market condition.

Date of Valuation
i.

The date of the original valuation will be no more than 6 months prior to
the date of the loan closing. An update is required for an appraisal dated
more than 6 months prior to the loan closing; if there have been changes in
market conditions.

ii.

Lenders will use their judgment as to whether market conditions warrant
an update. If an update is warranted, it must be issued by the original
appraiser and include an updated value and valuation date. The update
must state that the appraiser has re-inspected the property, comparable
properties and the market area. If the property value has changed since the
original valuation, the appraiser must adequately describe and document
the revised value.

iii.

A new Self-Contained or Summary Report appraisal of the property may
be required (rather than an update) for appraisals dated more than 12

months prior to the loan closing. Lenders must determine whether market
conditions warrant a new appraisal.
iv.

The Lender or Administrative Agent may require an updated or new
appraisal when there is reason to believe the property’s value has declined
since the date of the last appraisal or update.

DATE:

LOAN NO. (list all)

APPRAISAL REVIEW FORM
LENDER:
UNDERWRITER:
BORROWER:
PROJECT:
PROPERTY ADDRESS:
APPRAISER:
Comment here on whether the appraiser meets BLU’s appraiser requirements, and if not,
why Lender is comfortable with this exception.
Appraisal Report Date
Valuation Date
Type of Valuation
Appraised Value:
Cost Approach
Sales Comparison Approach
Income Approach
Reconciliation
General Comments: Cost and sales comp methods were used income method not used
since the property will be owner occupied.

COST APPROACH:
Land: _______________
Comments:

Building: _______________

Total: _______________

SALES COMPARISON APPROACH:
COMPARABLE PROPERTIES

Address:

Subject Property

Distance
from Subject

Date of
Sale

Gross
Value
per S.F.

Adjusted
Value/S.F.

Indicated
Value
of Comp.

N/A

Comments:

INCOME APPROACH:
Appraiser
Scheduled Gross Income
Vacancy %
Effective Gross Income
Operating Expenses w/o RE Taxes
Real Estate Taxes
Replacement Reserves
Net Operating Income
Capitalization Rate
Indicated Value
Comments: (Include explanation of how the cap rate was derived.)

Loan Officer

Lender’s Conclusion of Value:

$

EXHIBIT L
ENVIRONMENTAL REQUIREMENTS

A.

Environmental Assessment Reports

The Fund may require an environmental assessment of properties that serve as collateral for
loans. The assessment must be performed by, or supervised by, a qualified “environmental professional”
as defined by 40 CFR 312.10(b). The level of assessment varies depending on the size of the loan, the
age and condition of the property, and the existing and prior uses of the property.
(i)

An Environmental Transaction Screen prepared in accordance with industry standards
using the most recent ASTM Standard Practice E1528, Standard Practice for
Environmental Site Assessments: Transaction Screen Process (currently E1528-06) may
be used in situations where all of the following conditions are met:


The loan amount is less than $500,000;



The Administrative Agent’s physical inspection of the site and review of any other
due diligence documents (inspection report, title report identifying past owners of the
site, appraisal, etc.) does not reveal or indicate the presence of any environmental
hazards; and



The property securing the loan is not currently being used for, nor has it ever been
used for or located adjacent to a property that has been used for, any industrial use or
commercial use that may have been affected by or generated recognized
environmental conditions, historical REC, or other environmental conditions.



The Fund’s interest in the property is only that of a secured lender, i.e. the proposed
transaction is not a foreclosure or other acquisition of real estate (this level of
environmental due diligence does not qualify for the landowners’ liability protections
from CERCLA liability).

(ii)

When the conditions for a Transaction Screen are not met, the Fund requires a Phase I
Environmental Site Assessment prepared in accordance within industry standards using
the most recent ASTM Standard Practice E1527, Standard Practice for Environmental
Site Assessments: Phase I Environmental Site Assessment Process, (currently E152705). A Phase I is also performed when The Fund is planning to foreclose on a property,
regardless of the size of the loan.

(iii)

In addition to meeting the ASTM standards for transaction screens or environmental site
assessments, report contractors should disclose if any of the following potential hazards
were observed or otherwise determined to be present on the property:
ACMs including whether they are friable or damaged with the potential for presenting a
health risk;
Lead Based Paint including the condition of surfaces so painted and whether children are
present on site;
Mold and mildew, as observed or as reported by persons familiar with the property



Other required additions to the ASTM standards scope of work include: Residential
properties built prior to 1981 must be screened for the potential of ACM, including
the identification of all suspect materials in accessible areas (interior and exterior)
and the collection and analysis of three bulk samples from each homogeneous area of
friable and damaged non-friable suspect ACM. The remaining materials are
considered suspect until tested and proven otherwise. This screening approach is not
a comprehensive asbestos survey, but is intended to identify the potential for an
asbestos hazard in accessible areas.



All residential properties in areas of high radon propensity based on a review of the
U.S. Environmental Protection Agency’s (USEPA) Map of Radon Zones must be
examined through the exposure and analysis of canisters using the charcoal liquid
scintillation method.



All residential properties constructed prior to 1978 must be examined for the
presence of lead paint. A minimum of 30 Lead Check Swab colorimetric on-site tests
must be collected: 10 inside apartment units, 10 outside and 10 in common areas.
Analysis should be focused on chewable surfaces (5 feet and below) and on
protruding surfaces. If the project consists of more than 100 units, the number of
inside apartment samples should be increased to correspond to a 10 sample-per 100unit ratio. Paint chip samples should be collected and analyzed from any paint that
tested positive using the swabs. Analysis of confirmatory paint chip samples should
be conducted using the Flame Atomic Absorption Spectrophotometry method.



All property types must be examined for lead in drinking water, if information
obtained from a municipal water provider indicates the potential for a problem.

(iv)

If the Phase I Assessment recommends obtaining a Phase II Environmental Site
Assessment, it must be obtained and prepared in accordance with industry standards
using the most recent ASTM Standard Practice E1903, Standard Guide for
Environmental Site Assessments: Phase II Environmental Site Assessment Process,
(currently E1903-97).

(v)

If the environmental assessments provided to or on behalf of the Fund are complicated or
the findings and conclusions are unclear, Lenders are encouraged to obtain reviews of the
assessments, known as “desk reviews” by a qualified environmental assessment
professional. In some cases, legal counsel who specialize in environmental law should be
employed in order to assess the environmental risk.

(vi)

Environmental assessments should meet the standards contained in 40 CFR Part 312 and
ASTM E1527-05. In general, reports over one year old must be updated in their entirety
and those between 180 days and one year old must be partially updated. The Lender may
order the environmental assessment on behalf of the Project Borrower. If the Lender
orders or causes the Phase I to be ordered, the Lender must provide to the environmental
professional its knowledge of any environmental cleanup liens recorded against the
property, any specialized knowledge the Lender has of environmental conditions on the
property, any knowledge it has of the relationship of the property’s purchase price to the
fair market value of the property were it not contaminated, and any commonly known
information it has relevant to the report. The Project Borrower must provide the Lender
with the funds for the assessment before it is ordered.

(vii)

The Fund may accept an environmental assessment ordered and obtained by the Project
Borrower or other lender, if the firm is acceptable to the Fund and if the assessment has

been performed in accordance with the Fund’s standards for environmental assessments.
All assessments not prepared by firms approved by the Fund will be reviewed by a
qualified environmental professional engaged by the Fund.
B.

Standards for Environmental Assessment Firms
(i)

Environmental assessments must be performed or supervised by an Environmental
Professional (EP) as defined by 40 CFR 312.10 (b). These include the requirements that
the EP hold a current state Professional Engineer’s or Professional Geologist’s license or
registration or be licensed by the state to perform environmental inquiries (see 40 CFR
312.21) and have the equivalent of 3 years of full-time relevant experience; or have a
Bachelor’s degree or higher from an accredited college or university in an engineering or
science discipline and 5 years of full time relevant experience; or have 10 years of full
time relevant experience. Environmental Professionals must also meet the licensing
requirements of the state in which the property is located. If the firm preparing the
assessment is not known to the Fund, the Lender must obtain resumes of key principals
and letters of reference attesting to the assessor’s prior work. At least one of the
references must be from an institutional lender.

(ii)

The assessor must not be affiliated with the Project Borrower, or a buyer or seller of the
property, or have any other conflict of interest.

EXHIBIT M
COMMITMENT LETTER
(attached)
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EXHIBIT M
LOAN COMMITMENT LETTER
DATE

BORROWER
TITLE
ADDRESS
CSZ
Subject: Commitment Letter for a Loan
Regarding: Proposed ____________Loan for __________________, Borrower
Dear________________:
Utah Small Business Growth Initiative, LLC, a Utah limited liability company d/b/a
Business Loans of Utah (“BLU”), is pleased to inform you that based upon your
representations, application and information provided to us, BLU has approved a ______
loan (hereafter Loan) made by BLU (hereafter Lender) to __________________, a Utah
_______________ (the Borrower). This letter does not set forth all the terms and
conditions of the Loan. Rather, it is only an outline, in summary format, of the major
points of understanding which will be the basis of the final Loan.
This commitment to fund will expire if not accepted by the Borrower within
thirty (30) days from the date of this letter, unless a written extension is granted by
BLU. Furthermore, this Commitment Letter will expire within one hundred twenty
(120) days of the date of this letter if the Loan Documents are not fully executed and
the Loan is not closed, unless a written extension of time is granted by BLU.
The basic terms and conditions of the proposed Participation include:
Loan Terms. The following general Loan Terms will be included in the Loan
Documents:

The Loan is for a principal amount of up to ______________________ Dollars
($_____________) a for a term of ___ months.
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The interest rate is a [ ] fixed [ ] variable rate calculated and adjusted as set forth
in the Loan Documents.
The Loan proceeds are to be used by the Borrower only for the following
purposes:
____________________________________________________________________.
All disbursements of the Loan proceeds are to be calculated based on the
conditions set forth in the Loan Documents:
Borrower shall pay BLU loan fees of $_______________ (______________
Dollars) as an origination fee approving the Loan. The loan fees are payable to BLU at
the time the Loan Documents are signed.
The Collateral and security for the loan are listed below.


Personal Guarantees from ______________ executed by each
in his and her individual capacities (hereafter Guarantors).



The following insurance policies, which must be kept in effect:



Evidence and certificate of comprehensive casualty and general
liability coverage insurance coverage in full force and effect
for all of the Collateral with loss payable endorsements to the
Lender.



UCC Financing Statement filed with the Utah Department of
Commerce and each other filing required by law to perfect and
evidence the required priority security interest in all Collateral.
BLU shall have the right to rely on Lender's perfection of the
security interests required herein.



A ________ priority Deed of Trust (herein Deed of Trust) on
real property at:
_________________________________________ (herein
Property), properly executed and recorded on the Property.



Assignment of rents and lease.



Assignment of all contracts.



First security interest in all FF&E acquired with the loan
proceeds and project intangibles (rents, insurance proceeds,
eminent domain).
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Financial Reporting of Borrower. The Loan Documents shall require Borrower to
submit the following:


On an annual basis, a copy of Borrower's federal income tax return
within 30 days of the filing due date.



On an annual basis, a copy of the Guarantors’ federal income tax return
within 30 days of the filing due date and a current financial statement.



Within ____ days of the Borrower's fiscal year end, internally prepared
financial statements of the Borrower.



Within ____ days of the end of each _______, internally prepared financial
statements of the Borrower.



Within ____ days of the end of each _______, internally prepared report
as may be requested by Lenders.

Conditions Precedent. The proposed loan will be subject to fulfillment of BLU terms
and conditions including, but not limited to the following:
3.1

_______________

3.2

_______________

3.3

_______________

3.4

_______________

Additional Loan Covenants. Additional Loan Covenants to include the following:
_________________________
__________________________
Miscellaneous.
This Commitment Letter does not obligate BLU or the Fund to fund a loan
beyond the terms as described herein. It is mutually understood and agreed that this
Commitment Letter represents the entire understanding between the Borrower and BLU
regarding the terms applicable to the Loan and that no oral representations or
inducements regarding the terms applicable to the Loan that are not included or embodied
in this Commitment Letter shall be of any force and effect.
The Loan shall be fundable only upon satisfaction of each term and condition of
this Commitment Letter and the Loan Documents, provided, however, that BLU shall not
be required to fund the Loan pursuant to this Commitment Letter if the Loan would be
contrary to applicable state and/or federal law or in the event of a material adverse
change in the condition of Borrower or any guarantor. This Commitment Letter is further
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conditioned upon there being no (i) material adverse change in the Borrower’s financial
condition between the date hereof and the date on which the Loan Documents have been
signed by all parties, and (ii) no material misstatement in any information provided to us
in connection with the Loan.
This Commitment Letter expresses, embodies, and supersedes any previous
understandings, agreements, or promises (whether oral or written) with respect to the
Loan and the Participation. This Commitment Letter represents the final expression of
the agreement between the parties. The terms of this Commitment Letter may not be
contradicted by any understanding not included in this Commitment Letter. An
amendment of this Commitment Letter may occur only in writing, signed by the party to
be charged. The terms and conditions of this Commitment Letter imposing obligations
upon the Lender shall survive the expiration of same and shall continue until the Loan is
paid in full.
If the foregoing terms and conditions are acceptable to you, please accept by
dating and signing the enclosed copy of this Commitment Letter in the place provided
below and returning it to BLU.
Lender’s execution of this Commitment Letter will confirm Lender’s acceptance
of the terms and conditions of this Commitment Letter. Please sign and date and return
this original Commitment Letter to:
____________________________ (Loan Officer)
Utah Small Business Growth Initiative, LLC
d/b/a Business Loans of Utah
6880 South 700 West, 2nd Floor
Midvale, Utah 84047
Each person signing on behalf of Borrower and BLU warrant that they are
authorized to sign on behalf of the organization they represent and bind that organization
to the specific performance of the above terms and conditions.
Signed this ____ day of ____________, 2017.
2017.

Signed this ____ day of ___________,

UTAH SMALL BUSINESS GROWTH INITIATIVE, LLC,
a Utah limited liability Company d/b/a BUSINESS LOANS OF UTAH
By:
Name:
Title:
Address:
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EXHIBIT N
INSURANCE REQUIREMENTS

1.

General Requirements
a. An Insurance Binder must be provided at loan closing.
b. At loan closing, or no more than thirty (30) days following closing, a copy of the
complete insurance policy must be provided.
c. Borrower’s insurance carrier must be acceptable to Utah Small Business Growth
Initiative, LLC d/b/a Business Loans of Utah (BLU) and its A.M. Best Rating must be
rated A- or better.

2.

Certificate of Liability Insurance
a. In the amounts of $1,000,000 per occurrence and $2,000,000 aggregate.
b. $3,000,000 per occurrence and $5,000,000 general aggregate for elevator buildings.
c. Provided on an Acord 25 Certificate of Insurance.
d. USBGI, and its successors and/or assigns, must be named as Additional Insured.
e. Certificate must be accompanied by Endorsement CG 20 26 naming BLU as Additional
Insured.
f. The certificate must provide for thirty (30) days prior written notice to BLU of
cancellation or expiration of the policy.
g. If a property is self-managed by the Borrower, Fidelity Bond/Employee Dishonesty
Coverage is required in an amount equal to 2 months projected gross revenue.
NOTE:

3.

Loans for child care or charter school facilities, abuse and molestation
insurance is also required.

Evidence of Directors and Officers Coverage
In an amount of no less than $1,000,000.

4.

Evidence of Property Insurance – Property Description or Address
a. Insured amount - full replacement value.

b. Provided on Acord 27 Evidence of Property Insurance form.
c. Name BLU, and its successors and/or assigns, as both mortgagee and loss payee.
d. Must be accompanied by a CP12 18 Loss Payable endorsement.
e. Cancellation clause should read "The policy is subject to the premiums, forms, and rules
in effect for each policy period. Should the policy be terminated, the Company will give
the additional interest identified below thirty (30) days written notice, and will send
notification of any changes to the policy that would affect that interest, in accordance
with the policy provisions or as required by law."
f. When specifically requested, insurance must also include endorsements for loss of rental
income or business interruption of one year's scheduled gross income or loss of use of the
facility for a minimum of one year.
g. If the property contains a boiler or steam vessel, Boiler and Machinery Coverage is
required for 100% replacement value.
h. Deductible must be $10,000 or less.
i. Flood Certificate is required for all loans. Flood insurance is required if structure falls in
a Flood Zone beginning with “A” or “V”.
5.

Construction Loans
a. Builder’s Risk
i.

Builder’s Risk coverage is required for all loans where construction/rehab exceeds
$100,000.

ii.

Builder’s Risk is provided on an Acord 27 Evidence of Property Insurance.

iii.

All other property insurance requirements are required.

b. General Contractor
i.

General Contractors must have comprehensive general liability (including
automobile liability) of no less than $5,000,000 ($10,000,000 minimum for loans
of $10 million or higher).

ii.

Borrower and BLU must be named as additional insured.

iii.

Workers’ compensation insurance must meet statutory benefits based on state
law.

EXHIBIT O
CREDIT MEMORANDUM
(attached)
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Loan Summary
Date:

Loan Officer:

Conforming Loan:

[ ] Yes

Risk Rating:

[ ] No

Borrowing Entity:

Tax ID:

Principals:

Guarantors:

Project Location:
Project Description:

Loan Purpose:
BLU Loan Terms:

Amount

DSCR

Terms

LTC

LTV

Total Loan Amount:
Total
Equity
Total Loan
Amount:
Total Costs:
Total Equity:
Total
Costs:
Rate:
Rate: Term
Term::
Fee::
Fee
Subordinate Debt:
Primary
:
Secondary:

Repayment Source:
Collateral:
Appraisal:

Appraiser:
Date of Report:
Unrestricted Value:
Restricted Value:

Conditions Precedent:

Exceptions:

Business Loans of Utah – Exhibit O
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CREDIT PRESENTATION

Synopsis:

Borrower Strengths


Borrower Weaknesses


Recommendation
I recommend approval of the loan as presented.

Purpose:

Loan Terms:
Loan Amount:

$

Interest Rate:
Term:
Extension Option:
Loan Fees:
Payments:
Penalty Clause:

Repayment:
Primary Source of Repayment:
Secondary Source of Repayment:
Tertiary Source of Repayment:

Business Loans of Utah – Exhibit O
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Collateral Analysis – Real Estate
Address:
Frontage:
Accessibility:
Zoning:
Easements:
Improvements:
Surrounding:
Other:

Collateral Analysis – Other (e.g., Equipment, Vehicles, Inventory, etc.)

Environmental:

Cost Analysis/Sources & Uses:
Uses:

Loan

Equity

Total

Total Uses

Sources:
Total Sources
Appraised Value:

Business Loans of Utah – Exhibit O

LTC
%
%
%

LTV
%
%

LTV:

%

Revised 8/2017

Project Economics:

Appraisal Analysis:

Feasibility:

Market Conditions:
Supply:
Demand:
Borrower:

Financial Analysis:

Guarantors:

Guarantor Analysis:

Business Loans of Utah – Exhibit O

Revised 8/2017

Provo City Planning Commission

Report of Action
27 September 2017
ITEM 3*

Nathan Chappell requests a Zone Change from A1.5 to R1.8 for 2.29 acres of property located at
approximately 1282 North Geneva Road. Lakeview North Neighborhood. 17-0009R, Austin Corry, 801852-6413

The following action was taken by the Planning Commission on the above described item at its regular meeting of
September 27, 2017:

RECOMMEND DENIAL
On a vote of 6:0, the Planning Commission recommended that the Municipal Council deny the above noted application.
Motion By: Brian Smith
Second By: Dave Anderson
Votes in Favor of Motion: Brian Smith, Dave Anderson, Maria Winden, Jamin Rowan, Ed Jones, Andrew Howard
Jamin Rowan was present as Chair.
An election for Chair and Vice-Chair was held before the conclusion of the hearing. Effective at the next meeting,
Deborah Jensen will begin her term as Chair, with Dave Anderson as Vice-Chair.
•

Includes facts of the case, analysis, conclusions and recommendations outlined in the Staff Report, with any
changes noted; Planning Commission determination is generally consistent with the Staff analysis and
determination.

DEVELOPMENT AGREEMENT
• May apply with future approvals. Applicant has indicated a willingness to proffer a development agreement,
although no formal proposed agreement has been presented.
STAFF PRESENTATION
The Staff Report to the Planning Commission provides details of the facts of the case and the Staff's analysis,
conclusions, and recommendations.
CITY DEPARTMENTAL ISSUES
• City staff has indicated a variety of items that have not been submitted that would be necessary in order to verify
ability to comply with City ordinances or standards. Applicant has failed to provide or address these concerns.
NEIGHBORHOOD MEETING DATE
• A neighborhood meeting was held on 11 May 2017.
NEIGHBORHOOD AND PUBLIC COMMENT
• The Neighborhood Chair was present /addressed the Planning Commission during the public hearing.
• Neighbors or other interested parties were present or addressed the Planning Commission.

CONCERNS RAISED BY PUBLIC
Any comments received prior to completion of the Staff Report are addressed in the Staff Report to the Planning
Commission. Key issues raised in written comments received subsequent to the Staff Report or public comment during
the public hearing included the following:
• Beth Alligood, Neighborhood Chair, stated that the neighborhood wants to move forward and has presented
conditions to Mr. Chappell that they feel are an adequate compromise. Despite these efforts by the neighborhood,
Mr. Chappell has refused to coordinate or address the concerns raised by the neighborhood.
• Mike Elms, resident of one of the existing homes would like to see the development occur in order to clean up the
uncared for property. He stated that when he purchased the property, it was under the understanding that the
development would be occurring.
• A letter from John Merideth, resident of the other existing home, was read in. The letter voiced support for the
project as a way to clean up the area and contends that previous denials have been due to personal issues city staff
or neighbors have with Mr. Chappell.
APPLICANT RESPONSE
Key points addressed in the applicant's presentation to the Planning Commission included the following:
• Mr. Chappell displayed images of roads stating that UDOT has granted access to all the properties and that he has
installed physical improvements which are beneficial to the City. Staff noted that approval from UDOT for his
subdivision has not been raised as a City issue with the rezone application, although it would be something
necessary for subdivision approval.
• Mr. Chappell contends that R1.10 and R1.8 are no different and the City shouldn’t consider the rezone request
based on the number 10 or 8.
PLANNING COMMISSION DISCUSSION
Key points discussed by the Planning Commission included the following:
• Brian Smith addressed the applicant, stating that in his experience, Planning staff is generally very helpful and looks
to come up with positive solutions. Mr. Smith suggested that the issues could likely be resolved if the applicant
were willing to work with staff.
• Maria Winden commended the neighborhood for being willing to provide ideas of ways to come to acceptable
compromise and show a willingness to find the right solutions. Ms. Winden recommended that the applicant show
the same willingness to work with the neighborhood and staff rather than simply keep making the same request with
no change.
• Dave Anderson asked the applicant what difference Mr. Chappell felt there was in his proposal from the last time it
was denied. Mr. Chappell answered that by changing the request from R1.10 to R1.8 his subdivision now complies
with the zone being requested.

Director of Community Development
See Key Land Use Policies of the Provo City General Plan, applicable Titles of the Provo City Code, and the Staff Report to the
Planning Commission for further detailed information. The Staff Report is a part of the record of the decision of this item.
Where findings of the Planning Commission differ from findings of Staff, those will be noted in this Report of Action.
Legislative items are noted with an asterisk (*) and require legislative action by the Municipal Council following a public hearing;
the Planning Commission provides an advisory recommendation to the Municipal Council following a public hearing.
Administrative decisions of the Planning Commission (items not marked with an asterisk) may be appealed by submitting an
application/notice of appeal, with the required application and noticing fees, to the Community Development Department, 330
West 100 South, Provo, Utah, within fourteen (14) calendar days of the Planning Commission's decision (Provo
City office hours are Monday through Thursday, 7:00 a.m. to 6:00 p.m.).

BUILDING PERMITS MUST BE OBTAINED BEFORE CONSTRUCTION BEGINS

Planning Commission
Staff Report
Rezone
Hearing Date: September 27, 2017
ITEM 3*

Nathan Chappell requests a Zone Change from A1.5 to R1.8 for 2.29 acres of property
located at approximately 1282 North Geneva Road. Lakeview North Neighborhood.
17-0009R, Austin Corry, 801-852-6413

Applicant: Nathan Chappell

Current Legal Use:
Two existing one-family residential homes

Staff Coordinator: Austin Corry
Property Owner(s): Aspen Construction &
Development, Nila Chappell, Michael Elms, and
John Meredith
Parcel ID#: 65254002, 65254003, 65254006,
65254007, 65254008
Current Zone: A1.5
Proposed Zone: R1.10
General Plan Des.: Residential
Acreage: 2.44
Development Agreement Proffered: Yes
Council Action Required: Yes

ALTERNATIVE ACTIONS
1. Continue to a future date to obtain
additional information or to further consider
information presented. The next available
meeting date is October 11, 2017, 5:30
p.m.
2. Recommend Approval of the proposed
rezoning. This would be a change from the
Staff recommendation; the Planning
Commission should state new findings

Relevant History:
 Two legal lots were created on 13 April 2007, known
as Chappell Circle Plat A. One lot had an existing
home and the other became a buildable lot.
 A new home was constructed on Lot 2 in 2012.
 After the completion of the home on Lot 2, both Lots 1
and 2 were illegally subdivided into a total of five new
parcels, none of which comply with current ordinance.
 The applicant proposed the same subdivision with an
R1.10 rezone request in 2016. That request was
denied by the Municipal Council. No changes have
been made to the plans from the 2016 request.
Neighborhood Issues:
A neighborhood meeting was held on 11 May 2017 where
the following concerns were expressed:
 Concern the developer is misrepresenting the project
and not giving all the facts.
 Neighborhood feels R1.10 would be the highest
acceptable density.
 Concern the developer is inhibiting potential rights of
adjacent properties.
Summary of Key Issues:
 The applicant has failed to provide all information
required/requested through the CRC process.
 Applicant has self-created constraints causing noncompliance with the proposed preliminary plans should
R1.10 zoning be sought.
Staff Recommended Motion:
That the Planning Commission Recommend that the
Municipal Council deny the proposed zone map
amendment as proposed.

Planning Commission Staff Report
September 27, 2017

Item 3
Page 2

OVERVIEW
Mr. Nathan Chappell is seeking a zone map amendment in order to create a seven-lot,
residential subdivision at approximately 1290 North Geneva Road, which includes the
incorporation of two existing homes. This request has been heard before by the Planning
Commission (24 August 2016) and the Municipal Council (18 October 2016) under a request for
R1.10 zoning. The proposed subdivision with this application is the same as was previously
proposed. At those hearings, the Planning Commission recommended approval of R1.10
zoning, understanding it would require the applicant to modify the proposed subdivision to meet
R1.10 standards. The Municipal Council suggested a possible willingness to accept R1.10
zoning, but chose to deny the request until the applicant was willing to resolve the number of
outstanding issues that existed with the proposed subdivision.
The applicant is now seeking R1.8 zoning with no changes to the proposed subdivision from
what was presented in 2016. While the proposed subdivision is closer to compliance with R1.8
zoning, no other resolutions or efforts have been made by the applicant to provide any further
information or resolve other outstanding issues.
In 2007, the applicant recorded a legal subdivision, Chappell Circle, creating two lots in the
existing A1.5 zone. Lot 2 of this subdivision included the existing residence at 1282 North
Geneva and a building permit was later issued for the construction of a home at 1306 North
Geneva Road (Lot 1). Since that time, the applicant has illegally subdivided the property through
deeds recorded directly with Utah County and fenced the properties at the County parcel lines.
While the proposed subdivision meets this density limit, the potential density of an R1.8 zone
does not. In order to mitigate the potential concern of increasing density after the rezoning is
granted, the applicant has indicated they would be willing to enter into a development
agreement with the City to limit the subdivision to the proposed seven lots, but that agreement
has not been proffered by the applicant at this time.
Preliminary review of the subdivision has identified compliance with the requested R1.8 zone,
with the exception of meeting the depth requirements of the proposed lot seven, which could be
easily remedied. However, both the neighborhood and staff have indicated to the applicant that
the area is better suited for R1.10 zoning, which would also alleviate the need to rely on any
development agreements and more fully comply with General Plan policies. The applicant has
requested to pursue R1.8 zoning regardless of these identified concerns.
Due to the previously installed fencing, and the placement of the most recently constructed
home, Mr. Chappell claims that R1.10 zoning is infeasible as it would reduce the number of lots
that could otherwise be created on this infill property. Staff has noted that these two constraints
are self-imposed hardships that the applicant has created.

Planning Commission Staff Report
September 27, 2017
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Current Zoning Map

Current General Plan Map

Planning Commission Staff Report
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GENERAL PLAN POLICIES
Provo City Code Section 14.02.020(2) sets forth the following guidelines for consideration of
zoning map amendments:
Upon receipt of a petition by the Planning Commission, the Commission shall hold a
public hearing in accordance with the provisions of Section 14.02.010 of this Title and
may approve, conditionally approve, or deny the preliminary project plan. Before
recommending an amendment to this Title, the Planning Commission shall determine
whether such amendment is in the interest of the public, and is consistent with the goals
and policies of the Provo City General Plan. The following guidelines shall be used to
determine consistency with the General Plan: (Staff analysis has been provided in
bold)
(a)

Public purpose for the amendment in question.
Response: Establish additional one-family detached dwellings to
accommodate housing needs noted in Chapter Four – Housing. However,
additional housing could also be provided in a RA Zone, R1.10 Zone, or
any other residential zoning designation.

(b)

Confirmation that the public purpose is best served by the amendment in
question.
Response: While the establishment of additional one-family dwelling areas
is encouraged throughout the General Plan, the proposed zone change
does not specifically follow the other guiding principles identified to “best
serve” the public purpose.

(c)

Compatibility of the proposed amendment with General Plan policies, goals, and
objectives.
Response: The General Plan policies for this area identify a desire to
“maintain the Residential (R) designation with one-family residential
development…not to exceed four units per acre.” The proposed R1.8 zone
could potentially exceed the four units per acre maximum. However, an
R1.10 zone, as suggested by the neighborhood, would remain consistent
with this density restriction.

(d)

Consistency of the proposed amendment with the General Plan’s timing and
sequencing provisions on changes of use, insofar as they are articulated.
Response: There are no timing and sequencing issues identified in the
current written policies.

(e)

Potential of the proposed amendment to hinder or obstruct attainment of the
General Plan’s articulated policies.
Response: While the accompanying preliminary subdivision application
meets the density restrictions of the General Plan, the proposed R1.8 zone

Planning Commission Staff Report
September 27, 2017
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has the potential to exceed the articulated density maximums identified if
the subdivision were altered after zoning is granted.
(f)

Adverse impacts on adjacent land owners.
Response: Any increase in single-family housing always increases vehicle
trip generation in the local area. The more single-family homes that are
built the greater the traffic impact.

(g)

Verification of correctness in the original zoning or General Plan for the area in
question.
Response: The current agricultural zone is inconsistent with the current
General Plan designation for residential housing. Proposed residential
zoning would correct this discrepancy. However, numerous residential
zones from R1.10 to RA would meet this goal while still following the four
units per acre density maximum that is also articulated in the policies.

(h)

In cases where a conflict arises between the General Plan Map and General
Plan Policies, precedence shall be given to the Plan Policies.
Response: No conflicts were identified.

FINDINGS OF FACT
1. A legal subdivision, titled Chappell Circle Plat A, created two lots on 13 April 2007.
2. Two homes currently exist within the proposed subdivision.
3. The property is currently illegally subdivided into five parcels.
4. The proposed R1.8 zone is potentially inconsistent with the General Plan guiding policies
which limit density to four units per acre maximum.
5. The CRC has been unable to verify compliance with City ordinances when reviewing the
proposed subdivision due to missing information the applicant has failed to provide.
6. Additional approvals from other agencies, specifically UDOT, are required prior to
subdivision approval.
STAFF ANALYSIS AND CONCLUSIONS
Due to the density restrictions noted in the General Plan policies, potential for additional lots to
be created after the zoning is applied, and lack of assurances that the proposed subdivision
can receive necessary approvals, staff does not have an adequate level of comfort to support
this rezone request.
Staff would, however, be supportive of a R1.10, R1.20, or RA zone in this area as it would
resolve any of the noted conflicts with the General Plan provisions. Should the Planning

Planning Commission Staff Report
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Commission and Municipal Council decide to grant one of these lower-density zoning
designations, staff would recommend a condition of approval that the subdivision receive all
necessary approvals prior to the zone being officially applied to the property and that no
variances to lot depth, width, size, or setbacks be permitted on any lots within the subdivision.

STAFF RECOMMENDATION
That the Planning Commission recommend that the Municipal Council deny the proposed zone
map amendment as proposed.
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ORDINANCE 2017-.
AN ORDINANCE AMENDING THE ZONE MAP CLASSIFICATION OF
APPROXIMATELY 2.29 ACRES OF REAL PROPERTY, GENERALLY
LOCATED AT 1282 NORTH GENEVA ROAD, FROM AGRICULTURE
(A1.5) TO ONE-FAMILY RESIDENTIAL (R1.8). LAKEVIEW NORTH
NEIGHBORHOOD. (17-0009R)
WHEREAS, it is proposed that the classification on the Zone Map of Provo for
approximately 2.29 acres of real property, generally located at 1282 North Geneva Road (as
shown in Exhibit A), be amended from Agriculture (A1.5) to One-Family Residential (R1.8);
and
WHEREAS, on September 27, 2017, the Planning Commission held a duly noticed
public hearing to consider the proposal and after such hearing, the Planning Commission
recommended to the Municipal Council by a vote of 6:0 that the zoning of the property be
denied; and
WHEREAS, on October 3, 2017 and October 17, 2017 the Municipal Council held public
meetings to ascertain the facts regarding this matter, which facts are found in the meeting record;
and
WHEREAS, after considering the Planning Commission’s recommendation, and facts
and comments presented to the Municipal Council, the Council finds (i) the Zone Map of Provo,
Utah, should be amended as described herein; and (ii) the proposed zone map classification
amendment for the real property shown in the attached Exhibit A reasonably furthers the health,
safety and general welfare of the citizens of Provo City.
NOW, THEREFORE, be it ordained by the Municipal Council of Provo City, Utah, as
follows:
PART I:
The classification on the Zone Map of Provo, Utah is hereby amended from the
Agriculture (A1.5) Zone to the One-Family Residential (R1.8) Zone for approximately 2.29
acres of real property generally located at 1282 North Geneva Road, as shown in the attached
Exhibit A.

41
42
43
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50
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52
53
54
55
56
57

PART II:
A. If a provision of this ordinance conflicts with a provision of a previously adopted
ordinance, this ordinance shall prevail.
B. This ordinance and its various sections, clauses and paragraphs are hereby declared to be
severable. If any part, sentence, clause or phrase is adjudged to be unconstitutional or
invalid, the remainder of the ordinance shall not be affected thereby.
C. The Municipal Council hereby directs that the official copy of the Zone Map of Provo
City, Utah be updated and codified to reflect the provisions enacted by this ordinance.
D. This ordinance shall take effect immediately after it has been posted or published in
accordance with Utah Code 10-3-711, presented to the Mayor in accordance with Utah
Code 10-3b-204, and recorded in accordance with Utah Code 10-3-713.
END OF ORDINANCE

EXHIBIT A – ZONE MAP

PLANNING COMMISSION
SEPTEMBER 27, 2017

ITEM 3*
Nathan Chappell requests a Zone Change from A1.5 to R1.8 for
2.29 acres of property located at approximately 1282 North Geneva
Road.
Lakeview North Neighborhood
17-0009R

Provo City Planning Commission

Report of Action
October 11, 2017
ITEM 1*

Provo City Economic Development Department requests amendments to the General Plan text for the
Spring Creek Neighborhood to allow for SLU#6614 Contract Construction Services and Heavy
Manufacturing (M-2) Zoning, located at approximately 4000 South 2300 East. Current zoning is Planned
Industrial Commercial (PIC). Spring Creek Neighborhood. 17-0004GPA, Austin Corry, 801-852-6413

The following action was taken by the Planning Commission on the above described item at its regular meeting of
October 11, 2017:

RECOMMEND APPROVAL
On a vote of 4:1, the Planning Commission recommended that the Municipal Council approve the above noted
application.
Conditions of Approval:
1. That the text “within a park-like atmosphere” remain in the language.
2. That the proposed new text be modified to apply only the southern portion of the Mountain Vista Business Park.
Motion By: Dave Anderson
Second By: Brian Smith
Votes in Favor of Motion: Dave Anderson, Deon Turley, Brian Smith, Shannon Ellsworth
Votes Opposed: Deborah Jensen
Deborah Jensen was present as Chair. Andrew Howard abstained.
•

Includes facts of the case, analysis, conclusions and recommendations outlined in the Staff Report, with any
changes noted; Planning Commission determination is generally consistent with the Staff analysis and
determination.

RELATED ACTIONS
Item 2 and 3 of the same 11 October 2017 Planning Commission agenda relates. See 17-0013R and 17-0019PPA.
DEVELOPMENT AGREEMENT
• May apply with future approvals if the Council determines it is necessary.
STAFF PRESENTATION
The Staff Report to the Planning Commission provides details of the facts of the case and the Staff's analysis,
conclusions, and recommendations.
NEIGHBORHOOD MEETING DATE
• City-wide application; all Neighborhood Chairs received notification.

NEIGHBORHOOD AND PUBLIC COMMENT
• The Neighborhood Chair was present /addressed the Planning Commission during the public hearing.
• This item was City-wide or affected multiple neighborhoods.
• Neighbors or other interested parties were present or addressed the Planning Commission.
CONCERNS RAISED BY PUBLIC
Any comments received prior to completion of the Staff Report are addressed in the Staff Report to the Planning
Commission. Key issues raised in written comments received subsequent to the Staff Report or public comment during
the public hearing included the following:
• Mary Millar, Spring Creek Neighborhood Chair raised a concern that the proposed text amendment did not serve
the public purpose. She favored the development if the M2 zone being requested could be modified to better align
with the General Plan for creating a park-like atmosphere.
• Jamie Evans contested that regardless of the applicant’s claims, concrete crushing creates a large amount of dust
that would become a nuisance to surrounding properties. He noted that if the Cities new vision for the area was to
have heavy industrial which permits concrete crushing, he would be looking to expand his operation. He asked that
the City consider the existing users and original intent of the business park and maintain that path.
• Steve Hall, representing Vanderhall properties, objected to the application because dust and emissions from this
proposed use would inhibit his project which is just preparing to break ground. He contested that the proposed
amendment, and corresponding project, is contradicting the premise under which they purchased property in the
park.
• Steve Turley stated there is no better use and no better business that could go in this location. His position is that
any development helps to encourage additional investment in adjacent properties.
APPLICANT RESPONSE
Key points addressed in the applicant's presentation to the Planning Commission included the following:
• Dixon Holmes, Economic Development Director, presented an extensive history of the cleanup efforts that have
taken place on the property to make it possible for sale.
• The Planning Commission asked various questions regarding the potential for other uses that would be more
applicable to the existing General Plan such as light industrial or office. Mr. Holmes stated that there is no other
interest in this property and that this proposal is to allow a 20-30 year operation until the land value is such that
something with a higher and better use can take its place.
• Paul Washburn, applicant, explained the safety measures that would be put in place as part of the operation
including additional acceleration and deceleration lanes on SR 75. He also stated that sound and dust mitigation
that would be built around the crushing operation.
• Mr. Washburn stated that the concrete crushing would be on a very limited basis, perhaps a few times a year, but
that if he isn’t permitted to do it, the project is a bust. He noted that they are proposing a four foot berm and six foot
wall to screen the property from adjacent uses.
PLANNING COMMISSION DISCUSSION
Key points discussed by the Planning Commission included the following:
• Shannon Ellsworth noted that the Spring Creek area, specifically this southern portion, holds a great potential as the
gateway to the City. Ms. Ellsworth raised the concern that the proposed General Plan amendment seemed
contradictory to the real vision. She questioned staff as to what the vision for the area is. Mr. Corry responded that
the current vision is the existing General Plan and Southeast Neighborhoods Plan, but that this larger policy
question is being asked for reconsideration by the Council. The Council’s decision in this matter could largely affect
the future effectiveness of the plans as they stand.
• Dave Anderson acknowledged that few parties would consider this to be an acceptable use to have “next door,” but
that it is still important for the City to consider where appropriate places for these are. Mr. Anderson asked staff if
any other sites would be more suitable. Mr. Corry responded that staff is unaware of any other sites that would be
any less controversial than the one being proposed.
• Deon Turley shared the concerns stated by Ms. Millar that the proposal is not following existing plans. Ms. Turley
stated that the proposed language is written too vague and undermines the existing plans.

•
•
•
•

Deborah Jensen stated that she believed the existing planning documents to be correct and that the proposed use and
corresponding changes are short-sighted.
The Planning Commission discussed the importance of looking at the context of the area.
The Commission questioned Mr. Holmes about the potential he saw for the property to become something better.
Brian Smith noted that the specific project request seemed appropriate and for that reason he would be willing to
support it, but shared the sentiment that the language should specify that this is really only an allowance for this one
project and the remaining area should move forward as previously envisioned.

Director of Community Development

See Key Land Use Policies of the Provo City General Plan, applicable Titles of the Provo City Code, and the Staff Report to the
Planning Commission for further detailed information. The Staff Report is a part of the record of the decision of this item.
Where findings of the Planning Commission differ from findings of Staff, those will be noted in this Report of Action.
Legislative items are noted with an asterisk (*) and require legislative action by the Municipal Council following a public hearing;
the Planning Commission provides an advisory recommendation to the Municipal Council following a public hearing.
Administrative decisions of the Planning Commission (items not marked with an asterisk) may be appealed by submitting an
application/notice of appeal, with the required application and noticing fees, to the Community Development Department, 330
West 100 South, Provo, Utah, within fourteen (14) calendar days of the Planning Commission's decision (Provo
City office hours are Monday through Thursday, 7:00 a.m. to 6:00 p.m.).

BUILDING PERMITS MUST BE OBTAINED BEFORE CONSTRUCTION BEGINS

Planning Commission
Staff Report
General Plan Amendment
Hearing Date: October 11, 2017
ITEM 1*

Provo City Economic Development Department requests amendments to the General
Plan text for the Spring Creek Neighborhood to allow for SLU#6614 Contract
Construction Services and Heavy Manufacturing (M-2) Zoning, located at
approximately 4000 South 2300 East. Current zoning is Planned Industrial
Commercial (PIC). Spring Creek Neighborhood. 17-0004GPA, Austin Corry, 801852-6413

Applicant: Provo City Economic Development
Staff Coordinator: Austin Corry
Property Owner: Redevelopment Agency of Provo
Parcel ID#: 230210048, 230210015, 230010166
Current General Plan Designation: Industrial (I)
Proposed General Plan Designation: Industrial

Current Legal Use: Vacant – zoned for
Planned Industrial Commercial
Relevant History: The property was originally
the site of the Columbia Steel Mill which has
been abandoned for decades. Provo City
Economic Development has been in the
process of remediating the site for future
development. More detailed history is provided
in the attached applicant response.

Current Zone: Planned Industrial Commercial
(related casefile 17-0013R request for Heavy
Industrial M2)
Acreage: 62.63
Number of Properties: 1
*Council Action Required: Yes
Related Application(s): 17-0013R, 17-0019PPA
ALTERNATIVE ACTIONS
1. Continue to a future date to obtain additional
information or to further consider information
presented. The next available meeting date is
October 25, 2017, 5:30 p.m.
2. Recommend Denial of the proposed General
Plan Map and text amendments. This would be a
change from the Staff recommendation; the
Planning Commission should state new findings.

Neighborhood Issues: No concerns have
been raised to staff prior to this report. No
response to this request has been received
from the neighborhood chair.
Summary of Key Issues:
 The subject property is under consideration
for a zone change from Planned Industrial
Commercial to Heavy Industrial.
 The proposed zone change is in conflict
with written policies found in the General
Plan and Southeast Neighborhoods Plan.
Staff Recommendation:
That the Planning Commission Recommend
Approval of the proposed General Plan text
amendments, as presented in the Staff Report
or with changes.
This action would be consistent with the
recommendation of the Staff Report. Any
changes should be stated with the motion.
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OVERVIEW
The applicant has provided a detailed history in the attached applicant language. In
summary, Provo City Economic Development has been tasked to remediate a
hazardous industrial site and eventually sell the property for tax-producing industrial
property.
The Mountain Vista Business Park is currently zoned Planned Industrial Commercial
and the existing General Plan language speaks to developing this land as an “up-scale
business park” with robust landscape standards and master-planned development
patterns. Presently, Sunroc Corporation has been in negotiation with Provo City to
purchase and use the southern-most portion of this business park for a storage and
transfer facility for gravel and recycled concrete.
The land use associated with this proposal is in conflict with language found in both the
General Plan and the Southeast Neighborhoods Plan. As such, Provo City Economic
Development proposes the following text changes as shown in ATTACHMENT #1.

FINDINGS OF FACT
1. The subject property is zoned Planned Industrial Commercial.
2. The subject property is currently owned by the Redevelopment Agency of Provo
City.
3. The Sunroc Corporation would like to purchase the subject property if they can
use it as a storage facility for gravel and recycled concrete.
4. A heavy industrial use such as that requested is not consistent with certain goals
and policies of the General Plan, therefore, amendments to the General Plan text
are necessary.

STAFF ANALYSIS
1.

Provo City Code Section 14.02.020(2) sets forth the following guidelines for
consideration of general plan amendments:
Before recommending an amendment to this Title, the Planning Commission
shall determine whether such amendment is in the interest of the public, and is
consistent with the goals and policies of the Provo City General Plan. The
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following guidelines shall be used to determine consistency with the General
Plan:
(a)

Public purpose for the amendment in question.
Response: The proposed text amendment would establish policies
that would facilitate easier zone map amendment processes for
heavy industrial uses.

(b)

Confirmation that the public purpose is best served by the amendment in
question.
Response: The proposed use would bring the existing underutilized
property into a tax producing property which would provide jobs and
add to the City tax base.

(c)

Compatibility of the proposed amendment with General Plan policies,
goals, and objectives.
Response: The proposed amendment does not suggest altering the
language much beyond the existing policies, but rather adds some
leniency to suggest the policy may not be a hard line. The City
should consider the existing language to determine whether it
establishes the current vision of the Mountain Vista Business Park
as well as the ability for the Planned Industrial Commercial zone in
implementing that vision.

(d)

Consistency of the proposed amendment with the General Plan’s “timing
and sequencing” provisions on changes of use, insofar as they are
articulated.
Response: The proposed amendment facilitates improvements to the
Mountain Vista Business Park now rather than waiting for another
offer to be made. No specific policies have been established to
indicate a timeline for the existing policies to be achieved.

(e)

Potential of the proposed amendment to hinder or obstruct attainment of
the General Plan’s articulated policies.
Response: The proposed amendment could set precedence for
deviating from the established policies for the Mountain Vista
Business Park to be a master-planned, well landscaped, industrial
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park. If this is the deviation desired, the City should consider
evaluating the future and vision for the remainder of Business Park.
(f)

Adverse impacts on adjacent land owners.
Response: There will likely be some adverse impacts to adjacent
properties as a heavy industrial use such as the one proposed will
produce heavy truck traffic and dust.

(g)

Verification of correctness in the original zoning or General Plan for the
area in question.
Response: In the case of the Sunroc property, the original zoning
does not permit the heavy industrial uses being proposed. As such,
a rezone proposal is being included in a concurrent request. The city
should consider the PIC zoning for the Mountain Vista Business Park
as a whole. Either 1) the PIC zoning should be amended since it
lacks the regulation of achieving the vision established in the
General Plan as noted in the Southeast Neighborhoods Plan, or 2)
the General Plan and Southeast Neighborhoods Plan should be
amended to acknowledge a less robust, more typical industrial park
development, such as is common with light manufacturing (M1)
zoning.

(h)

In cases where a conflict arises between the General Plan Map and
General Plan Policies, precedence shall be given to the Plan Policies.
Response: No conflicts exist, although the text calls for much higher
landscape and development standards than the more simplified map
designation suggests. If the proposed text is adopted, the Southeast
Neighborhoods Plan Future Land Use Map should be amended to
reflect the proposed zoning of this site.

CONCLUSIONS
The proposed changes to the General Plan text would establish policies that support a
rezone from Planned Industrial Commercial (PIC) to Heavy Industrial (M2). The city
should consider the established vision of the Mountain Vista Business Park and
determine the long-range intent for the area. Future, more robust amendments to the
General Plan and Southeast Neighborhoods Plan would be anticipated in order to
reflect this alternative direction.
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STAFF RECOMMENDATION
That the Planning Commission Recommend Approval of the proposed General Plan
text amendments, as presented in the Staff Report or with changes.
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ATTACHMENT #1 – Proposed General Plan Text Amendment
Provo City General Plan, Chapter 6, Key Land Use Policies
…
Southeast Area Guiding Principles, Policies and Goals
Private Property Policies
…
9. Area A should consist of a mix of uses, including residential, retail and offices, with a focus
on residential. Area B should be developed with a mix of light industrial, limited locations of
heavier industrial or transportation related business uses along major traffic corridors, such as
S. R. 75 and limited residential uses with a master development plan. This area includes the
Mountain Vista Business Park development.
…
Spring Creek Neighborhood
…
3. Ironton should be developed as an upscale business park, with industrial and commercial
uses. within a park-like atmosphere. The City should look for an anchor project, which may
include a significant civic or recreational facility, to establish an identity for the planned
commercial/industrial park. Ironton Boulevard should be connected to Larsen Parkway, and a
traffic control signal should be placed at Valley Vista, Ironton Boulevard or Mountain Vista View
Parkway and South State Street, for the benefit of both the Spring Creek and Provost South
businesses and residents. On a limited basis it may be acceptable to allow for more intense
industrial or transportation related businesses along major traffic corridors, such as S.R. 75.

Excerpt from page 18, Land Use Section of the Adopted Southeast Neighborhoods Plan
INDUSTRIAL/MANUFACTURING PLANNED INDUSTRIAL COMMERCIAL (PIC) The Mountain
Vista Industrial Park has gone through extensive cleanup efforts by the City to create a place
ready for development. The area is poised well for revitalization and should place a high priority
on the perception the zone provides to those viewing the area from State Street. Open space
and landscaping requirements for this zone should be modified to align better with the original
intent of the zone. Although new applications of this zone are not recommended as part of this
plan, the areas currently zoned for this type of development should be considered when
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analyzing the effectiveness of the zoning ordinance. Recommendations to improve the current
zoning regulation include increased landscape requirements, enhanced architectural guidelines,
and incentives to encourage greenroof construction or screening when viewed from State
Street. Although the uses in this area are industrial, the aesthetics of the area can create an
inviting atmosphere for those who pass by. Attractive buildings and landscaping can encourage
a positive work environment as well which can help to increase the quality of life for the new
workforce that could be drawn to this area. On a limited basis it may be acceptable to allow for
more intense industrial or transportation related businesses along major traffic corridors, such
as S.R. 75.
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ATTACHMENT #2 – Applicant Request for General Plan Text Amendment
Brief History –
Provo City acquired a 57 acre parcel of ground in 1983 from the WESTDEUTSCHE LANDESBANK GIROZENTRALE
NY BRANCH for the original purpose of potentially building an electrical power generation facility for Provo City
power needs. In 1998 the parcel was transferred to the Provo Redevelopment Agency. There are two additional
smaller parcels of ground that bring the total site in question to about 63 acres. This parcel is part of a larger area
consisting of 300 acre bounded by the Union Pacific rail road tracks on the west, South State Street on the east,
State Road 75 (also known as 1400 North Street Springville) on the south and 1860 South to the north.
The larger 300 acre area was originally owned and operated from the early 1930’s until the mid 1960’s by the United
States Steel Corporation (USX). The facility was known as Ironton. Ironton was primarily engaged in the production
of pig iron and coke to be shipped off site to the Geneva works in Vineyard, Utah for steel production. This specific
area of land was used as a slag pile and other raw material bi-products waste. (It was also to be the location of a
minor league baseball stadium in the mid 2000’s.) The large pile of material was eventually removed and used as
sub-base for the construction of Interstate 15.
This parcel of ground is in the southern most area of Provo City limits. It is essentially a “dog leg” parcel surrounded
by Springville City and Utah County on three sides. The Ironton works were discontinued in the 60’s, and through a
series of property transactions, the land was transferred from USX, to Brigham Young University, the estate of John
Hansen/Winnebago Corp., Lewis K. Billings and ultimately to Provo City Corp/Provo Redevelopment agency and
other private property owners. It was in the mid to late1980’s that Provo began to take an interest in the balance of
the property.
Prior to the City redeveloping the land and selling off subdivided parcels, the City owned about 210 acres of land.
Approximately 100 acres has been sold to, and developed by the private sector. The original intent of Provo City
taking an interest in this area was to put it back to a productive use – generating capital investment, jobs and property
tax revenue. When the area was abandoned by USX it sat vacant for nearly 40 years. Because of the previous use
and abandoned status, the land sat undeveloped as a brownfield – land with a real or perceived environmental
question mark. Provo City worked with the Governors’ Office, Utah Department of Environmental Quality(UDEQ), US
EPA and USX to eventually characterize the site, determine the nature and extent of the environmental questions,
develop a cleanup and remediation plan, clean up the property to industrial standards and ultimately put the property
back to a productive use.
After the cleanup was complete and receiving a certificate of completion from UDEQ, Provo City commenced the
process of securing federal grants and loans to construct utilities and infrastructure in anticipation of developing a
light industrial business park. In 2007 the first development commenced with the construction of Action Target.
Since that time, six additional businesses have added several hundred thousand square of light industrial building
space with several hundred thousand feet more of building space now in the development review process.
This 63 acre parcel of ground has historically served as the deposition location for much of dirt that has been
processed through the cleanup and remediation actions. Due to the nature of the contamination and as part of the
UDEQ risked based assessment cleanup process, the dirt and material that are presently on the site cannot leave
unless approved by UDEQ and taken to a specially approved environmental hazardous waste land fill. Part of
remedy or solution to the pre-determined risk based cleanup of the overall property is the physical development of the
ground, that is, covering the ground with buildings, parking lots, landscaping, roads and sidewalks.
This is a challenged piece of ground. It has stock piles of dirt, relocated here from other parts of the site. This dirt
was not suitable for construction purposes to be located under buildings. There are also other piles of soil with
slightly elevated levels of contaminate, but still comply with cleanup goals established by UDEQ and suitable for
industrial uses. Servicing this parcel of ground for gravity flow utilities – storm water and sanitary sewer is possible
but costly and circuitous. A cross section view of the property from north to south and from east to west reveals that
the perimeter edges of the property are the high spots and the native or natural elevation in the middle, before the
two dirt piles were imported, is the low spot. As the Economic Development staff has looked at this parcel it appears
to be better suited for open surface uses rather than a significant amount of buildings. Thus, when a potential buyer
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approached Provo City to purchase and use the ground for a proposed truck and gravel transfer yard, it seemed like
a suitable solution to a challenging parcel.
The need for a request for a General Plan text amendment –
The map portion of the General Plan for this area is an Industrial (I) designation. The property is currently zoned
Planned Industrial Commercial (PIC). The purposed use by a new user, Sunroc, is not consistent with the current
zoning of PIC but rather a Heavy Industrial (M-2) designation. The M-2 zoning designation is consistent with the
Industrial General Plan land use designation. However, the text portion of the General Plan in the Spring Creek
Neighbor needs to be changed to allow for the heavier industrial/transportation use. Sunroc is proposing to use the
property as a trucking and gravel/aggregate materials transfer yard, similar to their existing operation in south
Spanish Fork. Before Sunroc buys the property from the Provo Redevelopment Agency, they are requiring the
property be zoned to a designation consistent with their proposed use.
The physical activities that will take place on this property are as follows: two buildings, one for welding and
maintenance of semi-trucks, the other for office uses such as estimating, billing, accounting, etc, semi-truck parking,
fueling, washing, weight scales and the storage and transfer of gravel/aggregate products. In the process of
servicing Utah County and surrounding areas with gravel and aggregate products, oftentimes a full load of rock
products are not needed at a job site and rather than go to the expense of hauling the material all the way back to the
gravel pit of origination, this centrally located site is the preferred location to bring the material. This will not be a
mining and gravel pit operation – transfer only. When there is a sufficient quantity of like material stockpiled it will be
transferred to a job site. Many local, state and federal construction jobs now require a certain amount of construction
demolition material to be recycled. As such, demolished construction concrete will also be stockpiled at this location
in limited quantities to be crushed on site several times a year. Again, this will not be a primary concrete crushing
operation.
Prior to the use and development of the existing site, the dirt piles will be leveled, low spots filled and the overall site
will be covered with a minimum of two feet of clean fill material. This is in accordance with the UDEQ approved site
management plan and as a part of the ongoing management of the former iron and coke making facility.
The Mountain Vista Business Center was and has been developed as light industrial/manufacturing business park.
The change in the text for the General Plan for this area was not originally contemplated. As the area has developed,
this parcel has become somewhat of a quandary as to how to properly develop in light of the large piles of residual
material, and solving the challenge for imported fill and utilities.
This proposed use by Sunroc solves this challenge in the short and long term. Because of the small amount of actual
building and larger amount of open yard space, the utilities, low lying property and residual soils are not as significant
an issue as if it were built out as a business park to the north. It is anticipated that a longer term use of this property
will be for a higher and better commercial use based on property values and scarcity of land. This use should be
considered transitional with a 20 to 30 year horizon, but be prepared for it to be longer as market demands dictate. It
should also be noted that as the Sunroc proposed use is currently designed, there will be no north connection of the
facility into the Mountain Vista Business Center. The only public access point to this property will be onto S.R. 75 to
the south. If at such time the property were to redevelop to a use more similar to the business park to the north, a
future road align is presently preserved for such a route.

Analysis of potential impacts –
As previously mentioned, as currently contemplated and purposed, as a truck and gravel transfer yard, there
will be no access to the north into the business park. In the future, if Sunroc were to propose a use more
similar to the business park, then a direct access and road alignment is in place and ready for a connection. As
this property is currently sitting vacant, there is no traffic generated. Once the property develops as Sunroc
desires there will be an increase in traffic on State Road 75, which is already a high volume corridor. Sunroc
will work with UDOT on access to this State Road. Staff is not aware whether a signal will be required or not.
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Utilities services are available, but due to the relative surface elevation, length from existing utilities services,
the laterals and pipes will be extremely flat and shallow. As also previously mentioned this is low lying ground
and significant amount of fill will be required to level and cover the existing residual piles of previously
processed dirt.
This area has been vacant for many years, it is relatively remote and it has become somewhat of a trash
dumping grounds for those that have no civic pride or shame. There are large quantities of house hold debris,
tires, televisions, mattresses, couches and concrete that has been illegally dumped on the property – in spite of
posted signs to the contrary. It is anticipated that the illegal dumping will deminish once construction and the
use is underway.
At one time a significant amount of this ground was designated jurisdictional wetlands by the US Army Corps.
of Engineers. Through active management of the site and numerous site visits and consultation with the Corps
of Engineers, most of the previous delineated wetlands were determined to isolated and not jurisdictional. In
the southwest corner of the property, Spring Creek does pass through and out to Utah Lake. This area is part
of the land transaction but not slated for development, but will left as is.
As part of further mitigation from any potential impact from surrounding property owners or land uses, Sunroc
will install a four foot earth berm with a six foot high concrete fence along the top to provide a visual barrier to
adjacent land. Heavy landscaping will be planted on the south side of the parcel, providing a green visual
barrier to S.R. 75.
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ORDINANCE 2017-.
AN ORDINANCE TO AMEND THE GENERAL PLAN TEXT REGARDING
LAND USE AT APPROXIMATELY 4000 SOUTH 2300 EAST TO ALLOW
FOR
CONTRACT
CONSTRUCTION
SERVICES
AND
HEAVY
MANUFACTURING ZONING. SPRING CREEK NEIGHBORHOOD. (170004GPA)
WHEREAS, it is proposed to amend the General Plan text regarding land at
approximately 4000 South 2300 East to allow for SLU #6614 Contract Construction Services
and Heavy Manufacturing (M-2) Zoning and to make other changes consistent with the proposed
project; and
WHEREAS, the subject property is under consideration for a zone change from Planned
Industrial Commercial to Heavy Industrial; and
WHEREAS, the purpose of the amendment is to accommodate the current proposal by
Sunroc Corporation for the rezoning of the property and development of the site as a storage
facility for gravel and recycled concrete; and
WHEREAS, on October 11, 2017 the Planning Commission held a duly noticed public
meeting to consider the proposed amendment of the Provo City General Plan, and after such
meeting, the Planning Commission recommended approval to the Municipal Council by a vote of
4:1; and
WHEREAS, on October 17, 2017, the Municipal Council held a duly noticed public
hearing to receive public comment and ascertain the facts regarding this matter, which facts and
comments are found in the hearing record; and
WHEREAS, after considering the Planning Commission’s recommendation and facts and
comments presented to the Municipal Council, the Council finds (i) the General Plan text should
be amended regarding land use at approximately 4000 South 2300 East to allow for Contract
Construction Services and Heavy Manufacturing (M-2) Zoning, and (ii) the proposed
amendment reasonably furthers the health, safety, and general welfare of the citizens of Provo
City.
NOW THEREFORE, be it ordained by the Municipal Council of Provo City, Utah, as
follows:
PART I:
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The Provo City General Plan text is hereby amended regarding land use at approximately
4000 South 2300 East to allow for Contract Construction Services and Heavy Manufacturing
(M-2) Zoning as indicated in Exhibit A and Exhibit B.

PART II:
A.

If a provision of this ordinance conflicts with a provision of a previously adopted
ordinance, this ordinance shall prevail.

B.

This ordinance and its various sections, clauses and paragraphs are hereby
declared to be severable. If any part, sentence, clause or phrase is adjudged to be
unconstitutional or invalid, the remainder of the ordinance shall not be affected
thereby.

C.

The Municipal Council hereby directs that the official copy of the Provo City
Code be updated to reflect the provisions enacted by this ordinance.

D.

This ordinance shall take effect immediately after it has been posted or published
in accordance with Utah Code 10-3-711, presented to the Mayor in accordance
with Utah Code 10-3b-204, and recorded in accordance with Utah Code 10-3-713.

END OF ORDINANCE.

EXHIBIT A
Provo City General Plan
...
Chapter Six

Land Use

...
Key Land Use Policies
...
Southeast Area Guiding Principles, Policies and Goals

...
Private Property Policies

...
9. Area A should consist of a mix of uses, including residential, retail and offices, with a focus on
residential. Area B should be developed with a mix of light industrial, limited locations of heavier industrial
or transportation-related business uses along major traffic corridors, such as S.R. 75, and limited
residential uses with a master development plan. This area includes the Mountain Vista Business Park
development.

...
Spring Creek Neighborhood

...
3. Ironton should be developed as an upscale business park, with industrial and commercial uses. within a
park-like atmosphere. The City should look for an anchor project, which may include a significant civic or
recreational facility, to establish an identity for the planned commercial/industrial park. Ironton Boulevard should
be connected to Larsen Parkway, and a traffic control signal should be placed at Valley Vista, Ironton
Boulevard, or /Mountain Vista View Parkway and South State Street, for the benefit of both the Spring Creek
and Provost South businesses and residents. On a limited basis it may be acceptable to allow for more intense
industrial or transportation-related businesses along major traffic corridors, such as S.R. 75.

...

EXHIBIT B
Excerpt from page 18, Land Use Section of the Adopted Southeast
Neighborhoods Plan
INDUSTRIAL/MANUFACTURING PLANNED INDUSTRIAL COMMERCIAL (PIC) The Mountain
Vista Industrial Park has gone through extensive cleanup efforts by the City to create a place
ready for development. The area is poised well for revitalization and should place a high priority
on the perception the zone provides to those viewing the area from State Street. Open space
and landscaping requirements for this zone should be modified to align better with the original
intent of the zone. Although new applications of this zone are not recommended as part of this
plan, the areas currently zoned for this type of development should be considered when
analyzing the effectiveness of the zoning ordinance. Recommendations to improve the current
zoning regulation include increased landscape requirements, enhanced architectural guidelines,
and incentives to encourage greenroof construction or screening when viewed from State
Street. Although the uses in this area are industrial, the aesthetics of the area can create an
inviting atmosphere for those who pass by. Attractive buildings and landscaping can encourage
a positive work environment as well which can help to increase the quality of life for the new
workforce that could be drawn to this area. On a limited basis it may be acceptable to allow for
more intense industrial or transportation related businesses along major traffic corridors, such
as S.R. 75.

PLANNING COMMISSION
OCTOBER 11, 2017

ITEM 1*
Provo City Economic Development Department requests
amendments to the General Plan text for the Spring Creek
Neighborhood to allow for SLU#6614 Contract Construction
Services and Heavy Manufacturing (M-2) Zoning, located at
approximately 4000 South 2300 East. Current zoning is Planned
Industrial Commercial (PIC).
Spring Creek Neighborhood
17-0004GPA

Provo City General Plan, Chapter 6, Key Land Use Policies
…
Southeast Area Guiding Principles, Policies and Goals
Private Property Policies
…
9. Area A should consist of a mix of uses, including residential, retail and
offices, with a focus on residential. Area B should be developed with a mix of
light industrial, limited locations of heavier industrial or transportation related
business uses along major traffic corridors, such as S. R. 75 and limited
residential uses with a master development plan. This area includes the
Mountain Vista Business Park development.

Provo City General Plan, Chapter 6, Key Land Use Policies (continued)
…
Spring Creek Neighborhood
…
3. Ironton should be developed as an upscale business park, with industrial and
commercial uses. within a park-like atmosphere. The City should look for an
anchor project, which may include a significant civic or recreational facility, to
establish an identity for the planned commercial/industrial park. Ironton
Boulevard should be connected to Larsen Parkway, and a traffic control signal
should be placed at Valley Vista, Ironton Boulevard or Mountain Vista View
Parkway and South State Street, for the benefit of both the Spring Creek and
Provost South businesses and residents. On a limited basis it may be
acceptable to allow for more intense industrial or transportation related
businesses along major traffic corridors, such as S.R. 75.

Excerpt from page 18, Land Use Section of the Adopted Southeast
Neighborhoods Plan
INDUSTRIAL/MANUFACTURING PLANNED INDUSTRIAL COMMERCIAL (PIC) The Mountain Vista Industrial Park
has gone through extensive cleanup efforts by the City to create a place ready for development. The area is
poised well for revitalization and should place a high priority on the perception the zone provides to those
viewing the area from State Street. Open space and landscaping requirements for this zone should be
modified to align better with the original intent of the zone. Although new applications of this zone are not
recommended as part of this plan, the areas currently zoned for this type of development should be
considered when analyzing the effectiveness of the zoning ordinance. Recommendations to improve the
current zoning regulation include increased landscape requirements, enhanced architectural guidelines, and
incentives to encourage greenroof construction or screening when viewed from State Street. Although the
uses in this area are industrial, the aesthetics of the area can create an inviting atmosphere for those who
pass by. Attractive buildings and landscaping can encourage a positive work environment as well which can
help to increase the quality of life for the new workforce that could be drawn to this area. On a limited basis
it may be acceptable to allow for more intense industrial or transportation related businesses along major
traffic corridors, such as S.R. 75.

Provo City Planning Commission

Report of Action
October 11, 2017
ITEM 2*

Paul Washburn requests a Zone Change from Planned Industrial Commercial (PIC) Zoning to the Heavy
Manufacturing (M-2) Zone for approximately 64 acres located at 3750 South Mountain Vista Parkway.
Spring Creek Neighborhood. 17-0013R, Austin Corry, 801-852-6413

The following action was taken by the Planning Commission on the above described item at its regular meeting of
October 11, 2017:

RECOMMEND APPROVAL
On a vote of 4:1, the Planning Commission recommended that the Municipal Council approve the above noted
application.
Motion By: Dave Anderson
Second By: Deon Turley
Votes in Favor of Motion: Dave Anderson, Deon Turley, Brian Smith, Shannon Ellsworth
Votes Opposed: Deborah Jensen
Deborah Jensen was present as Chair. Andrew Howard abstained.
•

Includes facts of the case, analysis, conclusions and recommendations outlined in the Staff Report, with any
changes noted; Planning Commission determination is generally consistent with the Staff analysis and
determination.

RELATED ACTIONS
Item 1 and 3 of the same 11 October 2017 Planning Commission agenda relates. See 17-0004GPA and 17-0019PPA.
All items were heard together. Details of the hearing are recorded under the ROA for 17-0004GPA. Any differing items
are noted below.
NEIGHBORHOOD MEETING DATE
• No information was received from the Neighborhood Chair.

Director of Community Development
See Key Land Use Policies of the Provo City General Plan, applicable Titles of the Provo City Code, and the Staff Report to the
Planning Commission for further detailed information. The Staff Report is a part of the record of the decision of this item.
Where findings of the Planning Commission differ from findings of Staff, those will be noted in this Report of Action.
Legislative items are noted with an asterisk (*) and require legislative action by the Municipal Council following a public hearing;
the Planning Commission provides an advisory recommendation to the Municipal Council following a public hearing.
Administrative decisions of the Planning Commission (items not marked with an asterisk) may be appealed by submitting an
application/notice of appeal, with the required application and noticing fees, to the Community Development Department, 330
West 100 South, Provo, Utah, within fourteen (14) calendar days of the Planning Commission's decision (Provo
City office hours are Monday through Thursday, 7:00 a.m. to 6:00 p.m.).

BUILDING PERMITS MUST BE OBTAINED BEFORE CONSTRUCTION BEGINS

Planning Commission
Staff Report
Rezone
Hearing Date: October 11, 2017
ITEM 2*

Paul Washburn requests a Zone Change from Planned Industrial Commercial (PIC)
Zoning to the Heavy Manufacturing (M-2) Zone for approximately 64 acres located at
3750 South Mountain Vista Parkway. Spring Creek Neighborhood. 17-0013R, Austin
Corry, 801-852-6413

Applicant: Paul Washburn
Staff Coordinator: Austin Corry
Property Owner: Redevelopment Agency of Provo
Parcel ID#: 230210048, 230210015, 230010166
Current Zone: Planned Industrial Commercial
Proposed Zone: Heavy Industrial (M2)

Current Legal Use: Vacant
Relevant History: A detailed history of this
item is provided in the related 17-0004GPA
General Plan Amendment application.
Neighborhood Issues: No concerns have
been raised to staff prior to this report. No
response to this request has been received
from the neighborhood chair.

General Plan Des.: Industrial (I)
Acreage: 62.63
Number of Properties: 1
Development Agreement Proffered: No
Council Action Required: Yes
ALTERNATIVE ACTIONS
1. Continue to a future date to obtain additional
information or to further consider information
presented. The next available meeting date is
October 25, 2017, 5:30 p.m.
2. Recommend Denial of the proposed rezoning.
This action would be a change from the Staff
recommendation; the Planning Commission
should state new findings

Summary of Key Issues:
 The proposed zone change is in conflict
with written policies found in the General
Plan and Southeast Neighborhoods Plan.
An amendment to these policies also
accompanies this application.
 The proposed zone change would permit
proposed gravel storage and transfer
operations yard. Additional ordinance
amendments would have to occur in order
to allow any crushing or mining operations.
This zone request would permit storage
and transfer only.

Staff Recommendation:
That the Planning Commission recommend
approval of the proposed rezoning, as
presented in the Staff Report or with changes.
This action would be consistent with the
recommendation of the Staff Report. Any
changes should be stated with the motion.

Planning Commission Staff Report
October 11, 2017

Item 2
Page 2

OVERVIEW
A detailed background of this request is provided in the corresponding 17-0004GPA
General Plan Amendment application. Sunroc Corporation seeks to rezone from
Planned Industrial Commercial (PIC) to Heavy Industrial (M2) to allow the subject
property to be used as a gravel and recycled concrete storage and transfer facility.
Some indication has been made that Sunroc desires to perform a limited amount of
concrete crushing on-site at some point in time. The proposed M2 zone does not permit
concrete crushing, so the applicant would need to request an ordinance amendment
and be approved by the Municipal Council in order to further pursue that use.

Current Zoning Map

Current General Plan Map

Planning Commission Staff Report
October 11, 2017

Item 2
Page 3

FINDINGS OF FACT
1. The subject property is zoned Planned Industrial Commercial.
2. The subject property is currently owned by the Redevelopment Agency of Provo
City.
3. The Sunroc Corporation would like to purchase the subject property if they can
use it as a storage facility for gravel and recycled concrete.
4. A heavy industrial use such as that requested is not consistent with the Planned
Industrial Commercial zone, therefore, a zone change to Heavy Industrial is
necessary.

STAFF ANALYSIS
Detailed staff analysis has been provided in the corresponding 17-0004GPA
application.

CONCLUSIONS
If the Municipal Council finds the corresponding General Plan amendment to be
appropriate, the proposed zone change request will be consistent with those
amendments.

STAFF RECOMMENDATION
That the Planning Commission recommend approval of the proposed rezoning, as
presented in the Staff Report or with changes.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

ORDINANCE 2017-.
AN ORDINANCE AMENDING THE ZONE MAP CLASSIFICATION OF
APPROXIMATELY 64 ACRES OF REAL PROPERTY, GENERALLY
LOCATED AT 3750 SOUTH MOUNTAIN VISTA PARKWAY, FROM
PLANNED
INDUSTRIAL
COMMERCIAL
(PIC)
TO
HEAVY
MANUFACTURING (M-2). SPRING CREEK NEIGHBORHOOD. (17-0013R)
WHEREAS, it is proposed that the classification on the Zone Map of Provo for
approximately 64 acres of real property, generally located at 3750 South Mountain Vista
Parkway (as shown in Exhibit A), be amended from Planned Industrial Commercial (PIC) to
Heavy Manufacturing (M-2); and
WHEREAS, the proposed zone change would permit gravel storage and transfer
operations to accommodate a proposal submitted by Sunroc Corporation; and
WHEREAS, on October 11, 2017, the Planning Commission held a duly noticed public
hearing to consider the proposal and after such hearing the Planning Commission recommended
approval of the proposal to the Municipal Council in a 4:1 vote; and
WHEREAS, the Planning Commission’s recommendation was based on the project
design presented to the Commission; and
WHEREAS, on October 17, 2017, the Municipal Council held a public meeting to
ascertain the facts regarding this matter, which facts are found in the meeting record; and
WHEREAS, after considering the Planning Commission’s recommendation and facts and
comments presented to the Municipal Council, the Council finds (i) the Zone Map of Provo,
Utah, should be amended as described herein; and (ii) the proposed zone map classification
amendment for the real property described in the attached Exhibit A reasonably furthers the
health, safety and general welfare of the citizens of Provo City.
NOW, THEREFORE, be it ordained by the Municipal Council of Provo City, Utah, as
follows:
PART I:
The classification on the Zone Map of Provo, Utah is hereby amended from the Planned
Industrial commercial (PIC) Zone to the Heavy Manufacturing (M-2) Zone for approximately 64
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acres of real property generally located at 3750 South Mountain Vista Parkway, as shown in the
attached Exhibit A.

PART II:
A. If a provision of this ordinance conflicts with a provision of a previously adopted
ordinance, this ordinance shall prevail.
B. This ordinance and its various sections, clauses and paragraphs are hereby declared to be
severable. If any part, sentence, clause or phrase is adjudged to be unconstitutional or
invalid, the remainder of the ordinance shall not be affected thereby.
C. The Municipal Council hereby directs that the official copy of the Zone Map of Provo
City, Utah be updated and codified to reflect the provisions enacted by this ordinance.
D. This ordinance shall take effect immediately after it has been posted or published in
accordance with Utah Code 10-3-711, presented to the Mayor in accordance with Utah
Code 10-3b-204, and recorded in accordance with Utah Code 10-3-713.
END OF ORDINANCE

EXHIBIT A – ZONE MAP

PLANNING COMMISSION
OCTOBER 11, 2017

ITEM 1*
Provo City Economic Development Department requests
amendments to the General Plan text for the Spring Creek
Neighborhood to allow for SLU#6614 Contract Construction
Services and Heavy Manufacturing (M-2) Zoning, located at
approximately 4000 South 2300 East. Current zoning is Planned
Industrial Commercial (PIC).
Spring Creek Neighborhood
17-0004GPA

Provo City General Plan, Chapter 6, Key Land Use Policies
…
Southeast Area Guiding Principles, Policies and Goals
Private Property Policies
…
9. Area A should consist of a mix of uses, including residential, retail and
offices, with a focus on residential. Area B should be developed with a mix of
light industrial, limited locations of heavier industrial or transportation related
business uses along major traffic corridors, such as S. R. 75 and limited
residential uses with a master development plan. This area includes the
Mountain Vista Business Park development.

Provo City General Plan, Chapter 6, Key Land Use Policies (continued)
…
Spring Creek Neighborhood
…
3. Ironton should be developed as an upscale business park, with industrial and
commercial uses. within a park-like atmosphere. The City should look for an
anchor project, which may include a significant civic or recreational facility, to
establish an identity for the planned commercial/industrial park. Ironton
Boulevard should be connected to Larsen Parkway, and a traffic control signal
should be placed at Valley Vista, Ironton Boulevard or Mountain Vista View
Parkway and South State Street, for the benefit of both the Spring Creek and
Provost South businesses and residents. On a limited basis it may be
acceptable to allow for more intense industrial or transportation related
businesses along major traffic corridors, such as S.R. 75.

Excerpt from page 18, Land Use Section of the Adopted Southeast
Neighborhoods Plan
INDUSTRIAL/MANUFACTURING PLANNED INDUSTRIAL COMMERCIAL (PIC) The Mountain Vista Industrial Park
has gone through extensive cleanup efforts by the City to create a place ready for development. The area is
poised well for revitalization and should place a high priority on the perception the zone provides to those
viewing the area from State Street. Open space and landscaping requirements for this zone should be
modified to align better with the original intent of the zone. Although new applications of this zone are not
recommended as part of this plan, the areas currently zoned for this type of development should be
considered when analyzing the effectiveness of the zoning ordinance. Recommendations to improve the
current zoning regulation include increased landscape requirements, enhanced architectural guidelines, and
incentives to encourage greenroof construction or screening when viewed from State Street. Although the
uses in this area are industrial, the aesthetics of the area can create an inviting atmosphere for those who
pass by. Attractive buildings and landscaping can encourage a positive work environment as well which can
help to increase the quality of life for the new workforce that could be drawn to this area. On a limited basis
it may be acceptable to allow for more intense industrial or transportation related businesses along major
traffic corridors, such as S.R. 75.

ITEM 2*
Paul Washburn requests a Zone Change from Planned Industrial
Commercial (PIC) Zoning to the Heavy Manufacturing (M-2) Zone
for approximately 64 acres located at 3750 South Mountain Vista
Parkway.
Spring Creek Neighborhood
17-0013R

ITEM 3
Paul Washburn requests Concept Plan Approval for SLU 6614
Contract Construction Services in a proposed Heavy Commercial
(M2) Zone located at 3750 South Mountain Vista Parkway.
Spring Creek Neighborhood
17-0019PPA

Provo City Municipal Council
Staff Memorandum

Stormwater Service District Fee Schedule
October 17, 2017

Council Coordinator

Item Short Title

Bryce Mumford
801-852-6135

A discussion on the Stormwater Fee Schedule (17-102)

Kelsey Zarbock
801-852-6136

Intended Outcome of Discussion/Requested Action


Pass an ordinance that adds Stormwater Pollution
Protection Plan (SWPPP) fees to the Stormwater
Service District Fee Schedule.

IssueFile #
17-102

Background
Having a Stormwater Pollution Protection Plan (SWPPP) is
a requirement for obtaining stormwater permits. A SWPPP
identifies all potential sources of pollution which may
reasonably be expected to affect the quality of storm water
discharges from the construction site.
SWPPP-related fees were accidentally excluded from the
Stormwater Service District Fee Schedule that the Council
(acting as the Stormwater Service District) passed in June
2017. As a result, Public Works has asked that the Council
add the new fee to the Stormwater Service District Fee
Schedule.
Previous to the October 17th Council Meeting, the Council
reviewed this item on August 29th, September 19th, and
October 3rd. Since the last meeting, the rate table has been
updated slightly to give the builder more of a benefit when
comparing the rates to the plotted cost curve, exhibited in

the document titled SWPPP Fee Proposal 10-17-17. The
updated proposed fees are as follows:
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SWPPP FEE > 1.00 Acres
1800
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SWPP FEE
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0
SITE AREA (ACRES)

Site Area
SWPPP Fee
0 ‐ 0.5 Acres
$250.00
0.51 ‐ 1.00 Acres
$325.00
1.01 ‐ 5.00 Acres
$400.00
5.01 ‐ 10.00 Acres
$600.00
10.01 ‐ 20.00 Acres
$800.00
20.01 ‐ 50.00 Acres
$1,000.00
> 50 Acres
$1,400.00

Inspection 2
SWPPP Inspection Fee
1. Materials
Paper for Agendas / Report / Mailings
Posting Materials

Overhead Cost
Overhead Cost

2. Labor
a. Office
i. Write inspection into Year‐end Report
ii. Review corrective actions submittal from contractor

Job Title
E‐I
E‐I

b. Field
i. Drive out to and back from site
ii. Check SWPPP and contractor inspection log
iii. Visual inspection of work done
iv. Inspection report/pictures sent in email to contractor

Pay Grade Hourly Cost Time (Hours)
Total Direct Cost
26
46.43
0.05 $
2.32
26
46.43
0.20 $
9.29
Total
0.25 $
11.61

Intern
Intern
Intern
Intern

20.00
20.00
20.00
20.00
Total

0.50
0.25
0.50
0.25
1.50

$
$
$
$
$

3. Equipment/Vehicles
Vehicle
iPad
Tape measure

10.00
5.00
10.00
5.00
30.00

Overhead Cost
Overhead Cost
Overhead Cost

Combined total of direct costs
Overhead @20%
Total Per Inspection

$
$
$

41.61
8.32
49.93

Total Per Inspection (rounded)

$

50.00

1

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

RESOLUTION 2017-.
A RESOLUTION AMENDING THE STORMWATER SERVICE DISTRICT
FEE SCHEDULE. (17-102)
WHEREAS, it is proposed that the Stormwater Service District Fee Schedule be
amended as set forth below; and
WHEREAS, on August 29, 2017, September 19, 2017, October 3, 2017, and October 17,
2017, the Governing Board of the Provo City Stormwater Service District held a duly noticed
public meeting to ascertain the facts regarding this matter which facts are found in the meeting
records; and
WHEREAS, after considering the facts presented the Governing Board of the Provo City
Stormwater Service District finds (i) the Stormwater Service District Fee Schedule should be
amended as set forth below; and (ii) such action reasonable furthers the health, safety, and
general welfare of the residents of the District.
NOW, THEREFORE, be it resolved by the Governing Board of the Provo City
Stormwater Service District as follows:
PART I:
The Provo Stormwater Service District Fee Schedule is hereby amended as shown in
Exhibit A.
PART II:
This resolution shall take effect immediately.
END OF RESOLUTION.

EXHIBIT A
PROVO STORMWATER SERVICE DISTRICT FEE SCHEDULE
Irrigation Rates
...
STORM WATER
Storm Water User Fees

Unit
$9.20

Per ESU

Stormwater Pollution Protection Plan (SWPPP) Inspection Fee
Site Area
SWPPP Fee
0-0.5 Acres
$250.00
0.51-1.00 Acres
$325.00
1.01-5.00 Acres
$400.00
5.01-10.00 Acres
$600.00
10.01-20.00 Acres
$800.00
20.01-50.00 Acres
$1,000.00
> 50 Acres
$1,400.00

