
Water Transfer and Banking Agreement

This Water Transfer and Banking Agreement (“Agreement”) is entered into as of the _____ day of ___________________, 2016 (“Effective Date”), by and between Bonnie M. Winterton Family Living Trust (“Owner”) and PAYSON CITY (“City”).


RECITALS


WHEREAS Owner is the owner of 26.608 acre-feet of water under Water Right Nos. 51-3499, 51-4712, 51-4732, 51-4776, and 51-7190 (“Water Rights”); and

WHEREAS Owner and City previously entered into a Water Lease Agreement dated June 21, 2003, under which Owner leased the Water Rights to City at no cost in exchange for City’s management and use of the Water Rights; and


WHEREAS although the Water Lease Agreement provided that City would file and pay for a change application with the Utah Division of Water Rights (“DWR”), both parties recently discovered that no change application has been filed; and

WHEREAS Owner now desires to transfer the Water Rights to City in order to bank the water with City for use by Owner and/or other developers to meet City’s water dedication requirements for development; and

WHEREAS City is willing to accept the Water Rights for use in its system in satisfaction of its water dedication requirements for present or future developments of Owner or Owner’s assigns.

NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants hereafter set forth, and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Owner and City, incorporating the recitals set forth above, agree as follows:


AGREEMENT


1.
Transfer and Acceptance of the Water Rights. Subject to the terms and provisions of this Agreement, Owner will transfer, convey, and assign the Water Rights to City, and City hereby agrees to accept the transfer, conveyance, and assignment of the Water Rights. City agrees and acknowledges that the Water Rights are acceptable for purposes of satisfying City’s water dedication requirements, provided the terms of this Agreement are complied with.

2.
Water Credits. In exchange for the transfer of the Water Rights, City shall grant to Owner water dedication credits for 26.608 acre-feet of water (“Credits”). As provided herein, the Credits may be used by Owner to meet City’s water dedication requirements for Owner’s development(s) or may be assigned by Owner to other developers. The City Recorder shall maintain a credit log to keep track of any Credits that have not yet been dedicated to a specific development to meet City’s water dedication requirements. Owner, or any assignee of all or a portion of the Credits, may request a copy of the credit log by making a written request to the City Recorder. Within five business days of receiving the request, the City Recorder will provide a copy of the credit log.

3.
Change Application(s). Prior to Owner transferring the Water Rights to City and City issuing Credits to Owner, the Water Rights must be approved for diversion and municipal use by City. Owner and City shall cooperate in the preparing, filing, and prosecuting with DWR the necessary Application for Permanent Change of Water (“Change Application”) to allow for the Water Rights to be diverted and used by City. Owner shall be primarily responsible for all costs associated with the Change Application; however, City shall promptly reimburse Owner for all of Owner’s reasonable fees and costs associated with the Change Application. Owner and City agree to cooperatively and diligently pursue approval of the Change Application. The approval process is subject to the discretion and action of the State Engineer and other staff members at DWR. DWR’s approval of the Change Application, which shall be issued as a written Order of the State Engineer, shall be considered final when the Order has become non-appealable to a court of competent jurisdiction. If the Order of the State Engineer on the Change Application is appealed to a court of competent jurisdiction, the approval shall be considered final thirty (30) days after a final non-appealable order of the appropriate court is entered. When the approval becomes final, City shall have twenty (20) days to review the approval and notify Owner if the approval is acceptable to City. If City notifies Owner that the approval is acceptable to City, Owner shall proceed to transfer, convey, and assign the relevant Water Rights to City, and City shall issue Credits to Owner. If DWR denies a Change Application, or if City notifies Owner that the approval is not acceptable to City, or if Owner determines not to pursue approval of the Change Application, the relevant Water Rights shall not be transferred to City, and City shall not issue Credits to Owner for these Water Rights.


4.
Use of Credits for Owner’s Developments. Owner may use the Credits in order to meet City’s water dedication requirements as part of the development approval process. Prior to final plat approval, Owner shall send the City Recorder a written request to apply a portion of the Credits to a specific development. The number of acre-feet from the Credits required for dedication to a particular development shall be determined by City ordinances and policies existing at the time of the dedication. If a development is terminated or not constructed, Owner may request in writing that the Credits applied to that development be returned to the credit log for application to other developments and/or to be assigned to other developers.

5.
Assignment of Credits. Owner may assign any or all of the Credits to other developers using an Assignment of Water Credits form similar to Exhibit A (“Assignment”). An assignee shall present the Assignment, with original signatures, to the City Recorder, at which time the City Recorder shall update the credit log to account for the Assignment. The City Recorder shall also keep a copy of each Assignment in his/her records. An assignee may assign the Credits in the same manner outlined herein or may use the Credits in order to meet City’s water dedication requirements. Any assignment of Credits that is not presented to the City Recorder as provided in this paragraph shall be void as against any subsequent purchaser, in good faith and for valuable consideration, of the same Credits, or any portion thereof, where the subsequent purchaser’s assignment is first presented to the City Recorder.

6.
Use of Credits by Assignees. An assignee may use the Credits in order to meet City’s water dedication requirements as part of the development approval process. Prior to final plat approval, assignee shall send the City Recorder a written request to apply a portion of the Credits to a specific development. The number of acre-feet from the Credits required for dedication to a particular development shall be determined by City ordinances and policies existing at the time of the dedication. If a development is terminated or not constructed, the assignee may request in writing that the Credits applied to that development be returned to the credit log for application to other developments and/or to be assigned to other developers.

7.
City’s Use of Water Rights. Upon execution of this Agreement, City shall have the full and unencumbered right to divert and beneficially use the water under the Water Rights. City bears the responsibility to protect and maintain in good standing the Water Rights, including placing the Water Rights to beneficial use, filing proof documents on any Change Application, and filing other documentation with the Utah Division of Water Rights. Owner agrees to provide any information or other assistance, as requested by City that is reasonably necessary to protect and maintain the Water Rights. Owner’s rights to Credits under this Agreement will not be affected if the Water Rights are forfeited, abandoned, or otherwise lost due to City’s nonuse or inaction.

8.
Cessation of Owner’s Use. Upon execution of this Agreement, Owner shall immediately cease any and all use of the Water Rights, subject to the provisions of this Agreement.


9.
Successors and Assigns. Pursuant to the terms of this Agreement, Owner shall have the right to assign its rights, duties, and obligations. The parties acknowledge that the rights, duties, and obligations of Owner will also apply to any successor or assign of Owner, and that the use of the term “Owner” in this contract includes Owner’s successors or assigns. The terms of this Agreement are also binding on any successor of City.

10.
Ownership of Water Facilities. Nothing in this Agreement shall alter the ownership of any wells or other water facilities of Owner or City.


11.
Entire Agreement. This Agreement represents the entire agreement between the parties and supersedes all prior agreements and understandings concerning its subject matter. This Agreement shall not be amended or modified except by written instrument signed by both parties.


12.
Construction and Enforcement. This Agreement shall be construed in accordance with and governed by the laws of the State of Utah. This Agreement may be specifically enforced.


13.
Third Party Beneficiaries. Except for the assignees of Credits, this Agreement is not intended to and shall not create any rights in any person or entity not a party to this Agreement.


14.
Attorney Fees. In any action arising out of this Agreement, the prevailing party shall be entitled to costs and reasonable attorney fees.


15.
Further Assurances. After the execution of this Agreement, the parties agree to execute and deliver such documents, and to take or cause to be taken all such other actions, as either party may reasonably deem necessary or appropriate in order to carry out the intents and purposes of this Agreement.


16.
Severability. If any term, covenant, or condition of this Agreement shall be determined by a court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement shall not be affected thereby, and the remainder of the Agreement shall remain in full force and effect.

17.
Authority of Parties. The persons signing this Agreement represent and warrant that they have full authority to do so and that their corporation or entity has undertaken and obtained whatever formalities and approvals are necessary to enter into this Agreement.
[Signatures on following page]

IN WITNESS WHEREOF, the parties have executed this Agreement as of the Effective Date.

PAYSON CITY



BONNIE M. WINTERTON FAMILY 






LIVING TRUST 
_______________________________
_______________________________
Mayor





Trustee
Attest 




_

City Recorder
STATE OF UTAH


)






:ss

COUNTY OF __________________
)


On the _____ day of ____________________, 2016, personally appeared before me ________________________________ and ________________________________, known to me to be Mayor and City Recorder, respectively, of Payson City, who acknowledged to me that they executed the within Water Transfer and Banking Agreement pursuant to a resolution of the City Council adopted pursuant to notice at a regular meeting at which a quorum was in attendance.







________________________________________







NOTARY PUBLIC

STATE OF UTAH


)






:ss

COUNTY OF __________________
)

On the _____ day of ________________, 2016, ______________________________ personally appeared before me and duly acknowledged that he/she, acting in his/her authorized capacity as Trustee of Bonnie M. Winterton Family Living Trust, executed the foregoing Water Transfer and Banking Agreement for the purposes stated therein.







________________________________________







NOTARY PUBLIC

EXHIBIT A
ASSIGNMENT OF WATER CREDITS


This Assignment of Water Credits (“Assignment”) is entered into as of this _____ day of ________________, 20___, by and between __________________________________________ (“Assignor”), whose mailing address is ______________________________________________, and __________________________________________ (“Assignee”), whose mailing address is _______________________________________________. For good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Assignor transfers and assigns to Assignee ______ acre-feet of water credits that were banked with Payson City pursuant to the Water Transfer and Banking Agreement between Payson City and Bonnie M. Winterton Family Living Trust dated _____________________, 2016.


In order to effectuate this Assignment, Assignee shall present this original Assignment to the Payson City Recorder.






DATED this _____ day of ____________, 20___.






_________________________________






Assignor
State of ________________
)





:ss

County of _______________
)


On the _____ day of ____________, 20___, personally appeared before me __________________________________, personally known to me to be the person whose name is subscribed to this instrument, who acknowledged that he/she executed it.







_________________________________







Notary Public 
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