MEMORANDUM

TO: MARK B. STEINAGEL, DOPLDIRECTOR

FROM: KEVIN M. MCDONOUGH, ASSISTANT ATTORNEY GENERAL
DATE: JuLy2i, 206

RE: INFORMAL LEGAL OPTNION REGARDING PASSIVE VERIFICATION OF
‘ PRESCRIPTIONS FOR CONTACT LENSES

. BACKGROUND

The Optometrist Licensing Board informed DOPL Bureau Manager, Larry Marx, that it
is éioncerned that Utah statutory law allows sellers of prescripﬁon contact lenses (“contacts” or
“le};ls”) to dispense contacts without actlially vefifying ;he validit; ofa presd;iption. For
example, under current Utah law, a seller of _éontact lenses may send a facsimile to an
optometrist, therein requesting verification of a lens prescription, and in the event the optometrist

fails to verify the prescription within seventy-two (72)«hours, the seller may dispense contact

lenses based upon the proffered prescrlptlon (whlch might be expired, nearly expired, or

otherwise 1nvahd). This is klnown as .passwve,.vyerxﬁcatlon As a result of this passwe
verification procedure, the oi)tometrivsts beli“'ev;é'i:ha‘t their pat1eﬁts are ablé to purchase contacts
incénsistent with the prescrif)tion actually issued.‘ They believe that patients are able to secure a
supply of contacts that woulél last well beyond the expiration date of the prescription.

Another side of this cj:ontroversy is the position of thé contact lens suppliers/sellers.
Spezciﬁcally, 1 -800—\Contactsé is claiming 'th"a_t a lgtge number of optometrists are writing
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prescriptions for only one year, without documenting a me‘di‘cally vltlid reason for said
prescrlptlons not being written for the statuto lyvmandated two-year perlod 1-800-Contacts has
filed over 3,000 complalnts with the State of Arlzona, and last month it filed 18 complaints with
Utah’s Division of Occupatlonal and Professional Licensing (the “Division” or “DOPL”).

The Optometrist Board would like the Division to promulgate a rule that requires sellers
of contact lenses to receive actual verification of a contact lens prescription prior to selling the
lenses Accordingly, you have asked us for an 1nformal legal oplnlon concernmg the Division’s
authorlty to promulgate a rule that dlsallows “pass1ve verification,” and would require that a

seller of contact lenses honor a prescription only after the prescription has éctually/actively been

ver;iﬁed by the prescribing optometrist.

ISSUE PRESENTED

Does the Division have authoﬁ;ti;to Eprox&ilﬁlgdté"a rule requiring sellers of contact lenses

J . %,

to receive actual verification of a prescription prior to consummating a sale of contacts?

INFORMAL LEGAL OPINION

Consistent with the analysis set forth herein below, it is our informal legal opinion that
the iDivision does not have legal authority to promulgate a rule reﬂuiring sell_ers of contact lenses
to secure actual verification of a prescription prior to making a sale of contacts.

f St .
ADJUNCT ISSUE

Does the Division have authority to promulgate a rule that would preclude sellers of
contact lenses from refilling a prescription that would provide patients with a supply of contact

lenses well beyond the expiration date of the ﬁré_écfiption?




INFORMAL LEGAL OPINION
Consistent with the analysis set forﬂr herein below, it is our informal legal opinion that
the Division has legal authority to promulgate a rule which ‘wouldq preclude sellers of contact
lenses from refilling a prescription that would provide patients with'a supply of contact lenses
well beyond the expiration date of the prescn 'tlon

APPLICABLE CASE LAW

It is well recognized and a long- standmg pnnCIple of administrative law that “an

agency’s rules must be consistent with its governing statutes.” Sanders Brine Shrimp v. Utah
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Staj;te Tax Commission, 846 P.2d 1304, 1306 (Utah 1993); accord Rocky Mountain Energy v.
Utézh State Tax Commission, 852 P.2d 234, 287 (Utah 1993) (holding that “[r]ules are
subordlnate to statutes and cannot confer greater rlghts or disabilities”). See also Manhattan
General Equipment Co. v. Commissioner of Internal Revenue 297 U.S. 129, 134, 56 S. Ct. 397,
399 80 L. Ed. 528 (1936) (administrative bodies have the power to prescribe rules in order to
carry into effect the will of the legislature as expressed by statute In order for a rule to be valid,
it must be in harmony with the govermng sta " tef) Draughon v. Department of Financial
Institutions, State of Utah, 975 P.2d 9‘35 (Utialrjl §§9) is valso instructive. (The authority of an

administrative agency to promulgate rules or regulations is limited to those which are consonant

with the statutory framework, and neither contrary to the statute nor beyond its scope. A rule or

regulation that conflicts with the design of a statute should be invalidated.) See also Crowther v.

Nationwide Mut. Ins. Co., 762 P.2d 1119, 1122 (Utah Ct. App. 19I88) (“agency regulations may
not abridge, enlarge, extend or modify [a] statute' .. . .”). These basic tenets of law have recently
been reaffirmed by the Utah Supreme Court in the case of Dorsey v. Department of Workforce

Services, 330 P.3d 91, 94 (Utah 2014).




GOVERNING STATUTE,

The Utah Legislature’s enactment of the Utah Optometry Practice Act (Utah Code Ann. §
58-16a-101 et seq.) contains the “governing statute” relative to the issue presented. More
specifically, Utah Code Ann. § 58-16a-801 provides, in pertinent part, as follows:
58-16a-801 Contact lens and ophthalmic lens seller or providee.

(1) A person may sell or proeide c‘onta‘ct lenees if the person:

(a) does so in the ordinary course of trade from 2 permanently
located and established place of business;

(b) does not perform refractions, over-refractlons or attempts to
traffic upon assumed skill: m testlng the eye;

(c) provides all contact lenses consistent with and in accordance
with a valid contact lens prescription;

(d) does not fit contact lenses;
| (e) provides a contact lens to a patient after:
(i) receiving an unexpired verbal or written,,presc:iptiqp; or
(ii) sendinga contact lens prescription verification to the
\ prescribing optometrist or physician, regardless of whether the

prescribing optometrist or physician responds to or confirms
the verification, prov1ded that;

(A) the person has all of the. lnformatlon necessary to ﬁll
the prescription; -

(B) the prescrlbln" ’optometrlst or physician has not
informed the person that the prescription has expired or is
otherwise inaccurate prior to the person shipping or hand-
delivering the contact lens to the patient;

(C) the person confirms a valid, unexpired contact lens
prescription for the patient if the person is aware that the
patient provided inaccurate prescription information in his
last order; and




(D) the person informs the patient that the prescription has
expired or that there is a medical problem associated with
the prescription if the information is communicated by the
prescribing optometrist or physician to the person within 72
hours of the contact letis prescription verification being
sent; and - R g

(f) maintains patient information, including the method and date of
any prescription verification, for no less than seven years.
(Emphasis added.)

58-16a-102 Definitions.!
In addition to the definitions in Section 58-1-102, as used in
this chapter: : ST

(3)(a) “Contact lens prescription” means a written or verbal
order for contact lenses that includes:

(i) the commencement date of the prescription;

(ii) the base curve, power, diameter, material or brand
name, and expiration date;

(ii1) for a written order, the signqgufe of the prescribing
optometrist or physician; and

(iv) for a verbal order, a record maintained by the
recipient of:

(A) the name of the prescribing optometrist or
physician; and

(B) the dafe when the prescription was issued or
ordered. '

(b) A prescription“ may include:
(i) a limit on the quantity of lenses that may be ordered

under the prescription if required for medical reasons
documented in the patient’s files; and

1 The Definitions section of the Utah Optometry Practice Act is helpful to interpreting the governing statute and

addréssing the issues presented in this informal legal opinion.
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(ii) the expiration date of the prescription, which shall
be two years from the commencement date, unless
documented medical reasons require otherwise.

(4) “Contact lens prescription verification “means a written
request from a person who sells or provides contact lenses that:

(a) is sent to the prescrlbmg optometrlst or physician; and

(b) seeks the conﬁrmatlon of the accuracy of a patlent’
prescription.

(15) “unexpired” means a prescription that was issued:
(a) for ophthalmic lenses which does not expire unless the
optometrist or physician includes an expiration date on the
prescription based ‘on medical reasons that are documented
in the patient’s file; and

(b) in accordance with Subsection (3) for a contact lens.

ADMINISTRATIVE RULE?

The administrative rule that corresponds to the:governing statute is the Optometry

Practice Act Rule (Utah Admin. Code R156-164), which sets forth, in pertinent part, as follows:

R156-16a. Optometry Practice Act Rule>

2Thcf Utah Legislature’s enactment of Utah Code Ann. § 58-1-106 expressly grants the Division rulemaking
authority, such that it may prescribe and adopt rules for the purpose of administering Title 58 of the Utah Code.

[

58-1-106 Division - - Duties, functions, and responsibilities.
(1) The duties, functions, and responsibilities of the division include the following:
(a) prescribing, adopting, and enforcing rules to administer this title[.]

3 This current administrative rule is rather scant and does not address either of the issues presented in this informal
legal opinion; however, it is important to note that the rule indeed exists and makes reference to Title 58 of the Utah

Code which gives the Division authority to promulgate rules.
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R156-16a-102. Definitions.
In addition to the definitions in Title 58, Chapters 1 and 16a or
this rule:

(1) “Practitioner” means any person or individual licensed in
this state as a physician and surgeon, osteopathic physician and
surgeon, physician assistant, nurse practitioner.or an optometric
physician,

R156-16a-103. Authorlty Purpose

This rule is adopted by the division under the authority of
Subsection 58-1-106(1) to enable the division to administer Title
58, Chapter 16a. : :

FEDERAL LAW
(A)"'Unit“ed‘States Code

Fairness to Contact Lens Consumers Act,(“FCLCA”) (15
USCA§7601etseq) ‘

§ 7603. Prescriber verification

(a) Prescription requirement
A seller may sell contact lenses only in accordance with a contact
lens prescription for the patient that is —

(1) presented to the seller by the patient or prescriber directly
or by facsimile; or

(2) verified by direct communication.

(d) Verification events .
A prescription is verified, under this chapter only if one of the
following occurs:

(1) The prescriber confirms the prescription is accurate by
direct communication with the seller.

(2) The prescriber informs the seller that the prescription is
inaccuratc and provides the accurate prescription.

(3) The prescriber fails to communicate with the seller within 8

business hours, or a similar time ds deﬁned ‘tmhe Federal
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Trade Commission, after receiving from the seller the
information described in subsection ( c) of this section.
(Emphasis added.)

§ 7604. Expiration of vc(mtvact lens prescfiptions

(a) In general
A contact lens prescription shall expire —

(1) on the date specified by the law of the State in which the
prescription was written, if that date is one year or more
after the issue date of the prescription. ..

(2) not less than one year after the issue date of the prescription
if such State law specifies no date or a date that is less than
one year after the issue date of the prescription; or

(3) notwithstanding paragraphs (1) and (2), on the date
specified by the prescriber, if that date is based on the
medical judgment of the prescriber with respect to the
ocular health of the patlent

(B) Code of Federal Regulatlons

AT

Contact Lens Rule (Tltle 16, Part 315)

16 C.F.R. § 315.1

§ 315.1 Scope of regulations in this part.

This part, which shall be called the “Contact Lens Rule,”
implements the Fairness to Contact Lens Consumers Act, codified
at 15 U.S.C. 7601-7610, which requires that rules be issued to
address the release, verification, and sale of contact lens
prescriptions. This part specifically governs contact lens
prescriptions and related issues. Part 456 of Title 16 governs the
availability of eyeglass prescriptions and related issues (the
Ophthalmic Practice Rules (Eyeglass Rule)).

16 C.F.R. § 315.5

§ 315.5 Prescriber verification. :

(a) Prescription requirement. A seller may sell contact lenses only
in accordance with a contact lens prescription for the patient that
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(1) Presented to the seller by the patlent or prescrlber dlrectly
or by facsimile; or

(2) Verified by direct""c‘omr,nunication.

(c) Verification events. A prescnptlon is verified under paragraph
(a)(2) of this section only if one of the followmg occurs:

(1) The prescriber conﬁrms the prescription is accurate by
direct communication with the seller;

(2) The prescriber informs the seller thrdﬁgh direct
communication that the prescription is inaccurate and provides
the accurate prescription; or

(3) The prescriber fails to communicate with the seller within
eight (8) business hours after receiving from the seller the
information described in paragraph (b) of this section. During
these eight (8) business hours, th¢ seller shall provide a
reasonable oppottunity for the prescriber to communicate with
the seller concerning: the verlﬁcatlon request. (Emphasis
added.)

16 C.F.R. § 315.11 _

§ 315.11 Effect on state and local laws.

(a) State and local laws and regulations that establish a prescription
expiration date of less than one year or that restrict prescrmtlon
release or require actlve verlﬁca’uon are preempted. (Empha31s
added.) B vl

(b) Any other State or local laws or regulatlons that are
inconsistent with the Act or this part are preempted to the extent of
the inconsistency.

LEGAL ANALYSIS
The powers of the Division are derived from and created by statute. The Division has no
inherent regulatory powers and can assert only tho.se‘which are e);i)ressly gréﬁted or clearly
implied as necessary to discharge the r‘ights‘,"r d\itiés, and fesponsibilities given to it by statute.

Mo{reover, and pursuant to the case law cited herein, any administrative rule promulgated by the
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]?ivision must be in harmony with said i'ulefs édvéming statute. Therefore, the Division’s
ai}lthority to promulgate a rule requiring sellers 'Lo secure actual/active verification of a contact
lens prescription is limited.by the provisions of the governing statute. Any rule promulgated by
the Division must be consonant with the statutory framework of the Utah Optometry Practice
Act, and cannot be contrary to the governing statute. See Draughon v. Department of Financial
Institutions, State of Utah, id. at p. 3. Therqure, an analysis of the issues presented must begin
with an exa{umination of the Utah Opto‘n‘zﬁetry Practice Act (Utah Code Ann. § 58-16a-101 et seq.),
and more particularly, Section 801 fhereof.

The governing statute clearly and unequivpcalléy allows a seiler of contact lenses to verify
a prescription passively. Utah Code Ann. §58- léa;SOI(l)(e)(ii) provides that a seller of contact

lenses may “provide a contact lens to a patient after . . .,sendir‘ig a contact lens prescription

verification to the prescribing optometrist or physician, regardless of whether the prescribing

optbmetrist or physician responds to or confirms the verification[.]” (Emphasis added.)
Accordingly, the intent of the Utah Legislature is patently cléar, and the Division does not have
authority to promulgate a rule that would conflict Witﬁ, orbe con&ary to this provision of the
governing statute.

Inasmuch as the Division does ﬁot have authority to promulgate a rule as desired by the
Optometrist Licensing Board, under usual circumstances tﬁe Boar4d‘\"s remedy would be to lobby
the Utah Legislature for an amendment to the ‘goyeming stat;te, such that actual/active
verification of a prescription is requir‘edl.( In t‘hlsll‘nstance however, such a remedy is not available
to the Board because of federal preemption. Federal preempti;:h is the invalidation of a U.S.
state law that conflicts with federal law. Seé Supremacy Clause of the United States

Constitution, (Article VI, clause 2). In this matter, there is federal law that squarely addresses
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‘t'he issue of active vs. passive verification. Specifically, the Fairness to Contact Lens Consumers
Act sets forth that a seller of contact lenses may sell contacts;‘ 50 long as the prescription is
verified, and that such verification occurs wh‘én :‘:“;[t]he prescriber fails to communicate with the
seller within 8 business hours, or a similar time as.defined by the Federal Trade: Commission,
after receiving from the seller the information [germane to the prescription].” See 15 U.S.C.A. §
7603(d)(3). Moreover, the U.S. Code of Federal Régulations provides that “[s]tate and local
laws and regulations that . . . restrict prescription release or requirf active veriﬁcation are
pr?empted.” Accordingly, any édministfative rule or statute requiring actual/active prescription
vefiﬁcation would be invalidated under the Sﬁprémacy Clause of the United States Constitution.
Adjunct Issue

The same sort of legal analysis is applied relative to the adjunct issue, ie, whether the
Di&ision has authority to promulgate a mle précludmg sellers of contact lenses from refilling a
prgscription that would provide patients W1thlésupply of contacts well beyond the expiration
date of the prescription. Again, the analysis fnu‘St't;egin with an examination of the governing
statute, Utah Code Ann. § 5 8-16a—801 (Contact lens and ophthalmic lens seller or provider).
Wifh this issue however, the focus is upon Subsection 801(1)(c), which provides that “[a] person
may sell or provide contact lenses if the persoﬁ .. . provides all centact lenses consistent with
anc£ in accordance with a valid contact lens prescription[.]” (Emphasis added.) As with the
prinslary issue addressed above, it is heceséa£y to determine whether a proposed administrative
rule would conflict with the governing statute; or conversely, if a rule could be promulgated such
that it would be in harmony with the governing stat.:ute..

The Definitions Section of the Utah i;‘(is})liiolm‘étryPractice Act defines “Contact Lens

Prescription” to mean an order for contact lenses that includes}in"cer alia, the “expiration date” of
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the prescription. The term “expiration date,” standing alone, is arguably subject to more than
one interpretation, and appears to be a point of contention between optometrists and sellers of
contact lenses. The following scenario is instrnctive: On July 1, 2016, a patient is prescribed
two years’ worth of contacts, said prescription havmg an explratlon date of July 1, 2018. On
May 1, 2018, he goes to a contact lens seller and attempts to purchase another two years’ worth
of contact lenses, asserting that his prescriptj‘dn does no.t expire until July 1, 2018. The position
of the contact lens sellers is that because the e)’(p‘iration date has not yet come, the patient ought
to be able to purchase the entire lot of a two year supply. The Board however, believes this
position is ill founded, and that, in this scenario, twenty-two months” worth of the prescription

has expired, and the patient ought to be permitted to procure only a two month supply of
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IS

contacts.

It appears that the pos.ition held by the Board is correct. That is, Subsection 801(1)(c)
reqdires a seller to “provide all contact[s] . . .in accordance with a valid contact lens
prescription.” (Emphasis added.) The sale of a full two years’ worth of lenses (pursuantto a

prescription that expires in two months) would run afoul of Subsection 801(1)(c) because not all
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of the lenses would be used by the explratlon date and twenty-two months’ worth of that supply
would not be “in accordance with a valid contact lens prescnptlon.” Inasmuch as the governing
statute does not specifically address this issue, it is within the purview of the Division to
promulgate a rule clarifying “expiration date” and/or “valid prescription.” Such a rule could be
drafted and promulgated so that it is not contrary to the govermng statute, nor beyond its scope.
Rather, it could easily be drafted to be in harmony Wlth Subsection 801( 1)(c)

CONCLUSION

Based upon the foregoing, it is our informal legal opinion that:




1) The Division does not have legal authority to prorr;i;lgatel arule reqﬁiring sellers of
contact lenses to secure actual verification of a prescription prior to making a sale of contacts;
and

2) The Division has legal authority to promulgate a rule which would preclude sellers of
contact lenses from refilling a prescription that would provide patients with a;supply of contact

lenses well beyond the expiration date of the prescription,
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