

	
MINUTES OF THE NOVEMER 24, 2014
BOARD OF EXAMINERS MEETING
1:00 pm
UTAH STATE CAPITOL, CAPITOL BOARD ROOM


Members Present:	Governor Gary Herbert
			Attorney General Sean Reyes
			State Auditor John Dougall.  
  
Others present:	Thom Roberts - Legal Counsel/Board of Examiners; 
			Maria Fandl - 	Clerk/Board of Examiners
[bookmark: _GoBack]			Jacey Skinner - Governor’s General Counsel; 									Russell Thelin - Utah State Office of Rehabilitation (USOR)
			Bruce Williams, Natalie Grange & Debbie Davis - State Office of Education USOE)
			Gary Belliston - USOE/USOR
			Colin Winchester & Aimee Thoman - Judicial Conduct Commission (JCC)
			Ray Wahl & Derek Byrne - Administrative Office of the Courts (AOC) 					Dave Walsh - Commission on Criminal & Juvenile Justice (CCJJ)
			Ken Matthews & Nate Talley - Governor’s Office of Management Budget (GOMB)
			Steven 	Allred & Stephen Jardine - Legislative Fiscal Analyst (LFA)
			Kim Hood & Rich Ammon - Dept. of Administrative Services (DAS); 					John Reidhead - DAS, Finance
			Tani Downing - DAS, Risk Management
			Dave Carlson 	- Attorney General’s Office
			Doug and Janet McLain - Claimants
			Frank Call - Attorney for Doug and Janet McLain

Note:  A copy of related materials and an audio recording of the meeting can be found at pmn.utah.gov.

GOVERNOR GARY R HERBERT, PRESIDING

1.  Approval of Minutes

MOTION:  Attorney General Sean Reyes moved to approve the minutes for the meeting on January 24, 2014.  The motion passed unanimously.  

2(a).  Item A.  Claim submitted by the Utah State Office of Rehabilitation (USOR) for an over-expenditure of $3,740,741.77
MOTION:  Attorney General Sean Reyes moved to recommend to the Legislature that they provide the USOR an exemption for budgetary purposes related to client service expenditures for vocational rehabilitation such as that granted in 63J-1-601(4).  The motion passed with State Auditor John Dougall voting against the motion.  

2(b)  Claim submitted by the Judicial Conduct Commission (JCC) for an over-expenditure of $2,081

MOTION:  Attorney General Sean Reyes moved to recommend that JCC abide with whatever precautions they set forward and not over-expend in subsequent years.  The motion failed without a vote. 
2(c). Claim submitted by the Administrative Office of the Courts for an over-expenditure of $814,200

MOTION: State Auditor John Dougall moved to recommend to the Legislature for the deficit of the juror/witness/interpreter line item and recommends payment in the amount of $814,200.  The motion passed unanimously.

2(d). Claim submitted by Doug and Janet McLain for foster care adoption expenses of $27,568.25

SUBSTITUTE MOTION:  State Auditor John Dougall moved to recommend payment of $14,000, approximately half the amount, review what takes place with legislative action, then return to re-evaluate.  Substitute motion fails without a vote.

MOTION: Attorney General Sean Reyes moved to recommend to the Legislation for reimbursement of foster care adoption expenses of $27,568.25, but duly noted that the counsel represented the fee to be reduced by half.  Counsel should share in the risk and expense. There are 18 other cases with a total cost between $500-750,000 with similar circumstances with this being the only case reviewed.  Until legislation is passed, the State must do a better job to incentivize foster care adoption.

Governor Herbert seconded the motion but also noted that this is not precedent setting, every case must come before the Board with its merits, and that this is not full reimbursement.  The motion passed unanimously.

2(e) Discussion of Statutory Settlement Limits

Governor Herbert introduced the discussion.  He indicated, by statute, Risk Management settlement limits are adjusted every 2 years based on CPI.  The Board receives requests to exceed the caps and the Legislature would like the Board of Examiners to review the cases.

Tani Downey, Risk Management Executive Director briefed the Board regarding governmental immunity and caps on statutory settlement limits.  When the State was granted statehood, it was granted sovereign immunity, meaning no claims against the State would prevail.  In 1965 the Legislature wanted a balanced approach and allowed for some claims against the State to take place.  It’s the first Governmental Immunity Act where they formed a committee to study the options, they followed California, Michigan the Federal Torts Act.  Since then, the Legislature has passed several bills to amend that.  Over the years, the Utah Supreme Court has been chipping away at the Government Immunity Act.  Since the 2000 legislative session, the Governmental Immunity Act was amended to allow raising the cap every even year and have the risk management manger do it by rule.  Currently the cap is $703,000 per person or $2.4 million for an aggregate of two or more persons.  She discussed the latest 50 state caps, and Utah is in the top five in the amounts.  Not having caps would make it very difficult for states to budget and insurance rates would be much higher.  In the last five years, Risk Management has had five caps cases and most of them have occurred in the last two years.  In most cases, if Risk Management sees that the medical bills exceeds the cap, they distribute the cap amount up front so claimants don’t hire an attorney to go to trial.  In turn, this creates a one-sided case when they come before the Board.  

Upon discussion, the Board questioned what should the cap be, and should the Board entertain any requests for additional money?  The Board has no means in determining if the cap can be exceeded.  The Legislature needs to clarify or create resources to hear claims other than the Board of Examiners or the Board shall hear the case but give neither a positive or negative recommendation, and have the claimant go directly to the Legislature.

3. Adjourn 

MOTION:  Attorney General Sean Reyes moved to adjourn.  The motion passed unanimously.



