UTAH’S OPEN & PUBLIC
MEETINGS ACT

COMPLIANCE AUDITING
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What is OPMA?

« OPMA requires that the public’s business be
done in public. It provides requirements for
conducting meetings of public officials, who
have the authority to make policy and budget
decisions in the public’s interest. It requires
that there be notice and an open deliberative
process before a public body votes on matters
under its jurisdiction. ALL votes are taken in
public.

NOTICE and AGENDA

. NOTICE . AGENDA
* Atleast 24 hrs. in » Posted with Notice
advance of meeting  Must be “Reasonably

» Posted in body’s office
Posted on Utah Public
Notice Website
Newspaper of general
circulation

Specific” (an average
person would be on
notice as to all topics of
discussion and action
planned for the
meeting)
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OPEN MEETING RECORDS

—-Written minutes and a complete, unedited recording required
—Written minutes must be thorough. To include: time, date,
location, members present, discussions, motions made, votes
taken by member, summary of any testimony or public
comment, and anything else a member of the public body asks
to have included in record during the meeting.

--Recording to be available to the public & posted to Public
Notice Website w/in three days.

--Proposed minutes To be available & posted to Public Notice
website w/in 30 days.

—-Minutes should be approved at the next public meeting.

Emergency and Electronic Meetings

*  Emergency Meetings < Electronic Meetings

IF due to unforeseen circumstances an e A pUb"C body may hold

emergency meeting is necessary: . " N
Attermnpts are made to contact ail 8|ECtronlc meetmgs IF it has

member of the public body, AND a adopted a rule/resolution,

majority of the members approve the
meeting,

Regular netice is not required, but the
best possible notice of the meeting and
topics to be addressed must be made,
No action can be taken on any matter

etc. for electronic meetings.

Must comply with notice
and agenda requirements

Must provide means for

for which notice was not given. public to participate
electronically or at an
anchor location.

» *See Charter sch
electronic meetir

.

Closed Meetings

A public body can go from an open meeting into a closed meeting
under certain circumstances.

52-4-205 lists all of the reasons for closing an open meeting.

A motion to close the meeting must be made, naming the specific
statutory reason for closure, then a rofl call vote must be taken.

If the closed meeting is held to discuss 52-4-205(1)(a), (1){f), or (2},
the presiding member of the public body is to execute a sworn
statement that the sole purpose of the closed meeting was to
discuss these issues. No recording is required.

if the meeting is closed for any other statutory reason, a recording
shall be made, and written minutes can also be made. These are
protected records under GRAMA,

NO VOTES ARE TAKEN IN CLOSED MEETINGS




Challenging a Closed Meeting

* When a complaint is filed with a court alleging that a
meeting was closed illegally, the Court must:

« Review the recording or minutes of the closed meeting
in camera.

« Decide the legality of the closed meeting.

« [f the closed meeting did not violate the law, the
complaint will be dismissed and no information will be
released.

« |f the closed meeting did violate the law, the court can
reveal or release those portions of the closed meeting
record that were in violation of the law.
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e 52-4-209 Provides for
CHARTER SCHOOLS Charter School Boards to
hold electronic meetings by
using a website that
members may access.
Notice is required, but the
method of participation by
the board members and
public is unique to Charter
Schools.

& HikngArist.com

TRAINING

The presiding officer of a public body shall ensure that the body receives
OPMA training on an annual basis.




Remedies & Enforcement

Avoiding final action

Any final action taken in violation
of Section 52-4-201%, 52-4-202%,
52-4-207, or 52-4-209 is voidable
by a court of competent
jurisdiction,

File a Complaint with court within
90 days. If the alleged violation
involves bonds, notes, or other
evidences of indebtedness the

Complaint must be filed within 30 |

days.

*Does not apply to some notice
exemptions for municipalities, special
district with less than $1 million annual
budgets.

Who can take action?
Attorney General and
County Attorneys

Any party denied a right by
the action taken

Court may order
compliance and enjoin
violation

Aggrieved party my recover
attorney’s fees
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Criminal Penalty for Violating Closed Meetings Law

A member of a publlc body whe knowingly or intentionally violates the closed
meeting provision of OPMA, OR knowingly or intentionally abets or advises a
member of the public bedy to violate the closed meeting provision is guilty of

a Class B Misdemeanot.




OVERVIEW: AN INTRODUCTION TO GRAMA
A. WHAT IS “GRAMA”?

The Government Records Access and Management Act (GRAMA) is a comprehensive law dealing with
management of government records and access to those records. It is an attempt to balance the public’s
constitutional right of access to information concerning the conduct of the public’s business, the
individual’s constitutional right of privacy in relation to personal data gathered by government entities,
and the public policy interest in allowing government to restrict access to certain records for the public
good. See § 102.

B. GRAMA APPLIES TO GOVERNMENT RECORDS. WHAT IS A RECORD?

The definition of “record” is broad and includes anything that provides information in documentary
form. Letters, memos and reports on paper are obviously documents, but so are photographs, tape
recordings, maps and information stored electronically, as on a computer disc. See § 103(19)(a).

There are some objects, such as physical evidence, that are not records even though they may contain
information. Water samples, for example, may provide information about the quality of the water from
which the samples were taken, but the samples themselves are not records. The resulting laboratory
reports are records. GRAMA also exempts some items from its definition of a record. For example,
temporary drafts, personal notes and personally owned documents are not records

C. HOW DOES GRAMA WORK?

GRAMA establishes record classifications. To protect individual privacy, GRAMA allows certain records to
be classified as “private” or “controlled.” Records to which access may be restricted for the public good
are classified as “protected.” Access to a record depends on its classification.

e Public records: Under GRAMA, all records are public unless they fit within one of the
categories exempt from public disclosure — private, controlled, protected, or limited. See §§ 201(2),
201(3)(b) and (c). In addition, GRAMA specifically identifies several kinds of records that are public. See §
301. Any requester may inspect a public record free of charge during normal working hours, subject to
§§ n203 and 204. See § 201(1).

e Private records: Private records are records about individuals that contain personal
information, such as medical or personal financial information. See § 302. Private records are ordinarily
available only to the subject of the record or to a person with written permission from the subject.

e Controlled records: If a governmental entity reasonably believes that release of a medical,
psychiatric, or psychological records to the individual who is the subject of that information would be
detrimental to the subject’s mental health or to the safety of any individual, or would constitute a
violation of normal professional practice and medical ethics, the record may be classified “controlled.”
See § 303. Controlled records ordinarily may be released only to a physician, psychologist, certified



social worker, insurance provider or agent, or a government public health agency with a release from
the subject, and that person or entity may not disclose the information not the subject. See § 202(2).

» Protected records: Protected records are records that may be kept confidential to protect various
interests, including: - business interest in the case of information that would give competitors an
advantage if disclosed, and - the public interest in the case of information where confidentiality is
necessary to prevent persons from gaining an unfair advantage by means of information held by their
government.

Protected records are originally available only to the person that submitted the records or to an
individual who has written authorization from all individuals or entities whose interests are sought to be
protected. A 2001 amendment also allows disclosure of protected records to the owner of a mobile
home park, subject to the conditions of Utah Code § 41-1a-116(5).

e Limited records: Access to some government records is limited by the specific law that authorizes or
requires the keeping of the record. Examples include the Family Educational Rights & Privacy Act
(FERPA), the federal Health Insurance Portability & Accountability Act of 1996 (HIPAA) and federal
Medicaid laws. If there is an applicable statute, federal regulation, or court rule, GRAMA only applies to
the extent that it does not conflict with that statute, regulation or rule. See §§ 201(3)(b) and 201(6).

It is important to note that a record may not be classified as private, controlled, protected or limited
unless specifically authorized by GRAMA or another law, and public release of a record may not be
prevented unless confidentiality is specifically allowed by GRAMA or another law. See §§ 201(4) and
201(6). It should also be recognized that in some circumstances, any record may be released to the
public. See § 202(9)



L There are. many solrces for Iaws on ethlcs angd: confhcts

he Public Offlcers and Emp‘ayees Ethics Act {U:C: A 67 16-] et seq)
i Additisnal’ Generat Requnrements Yo Puhhc Empluyees (67 ~25-1 8t
seq). :

CoiThe Governors Executxve Order regardmg Executlve Eranch
“Employees
£ The Procummem Lode
“ The Criminal COdE
i Other sources we won't dlscu&s today
DOPL (Tor persons whese employment s regulated there)
S Rules: of Prnfessxonal Cunducﬁ {for Lawyers)
SEC (forporsons invaived I securitles activities)

A 1L elected or appomted afflcers ot the state oF:
cal subdwismns who occupy pohcymakmg .

X A person who isnota publxc ofﬂcar whois
empioya on:afull-time, parts time or contract basis by the
kstate ‘or any of its political subdivisions.
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lMPROPER USE oF lNFORMAﬂON’OR POSITION
ACCEPTING GIETS AND LOANS
{MPROPERLY INFLUENCING GOVERNMENT TRANSACT ONS‘

The “C}\TCH ALL CONFLICT. OF lNTEREST

9/25/2015

©

BRLY an~offet|sé'fo| @ publla ofﬂcev, publiciemployee, oriegisiatorts:

“ accem emp!oyment oF. engage in any BUSINESS o1 miess:on‘al activily that e

might 1easonably. expactwonld requiresorinduse hinin improperiy disclose
“informatiohithat:he-vas gained by reason:of nis afticial position; QR
sidiselose 0T mproberly use tontrolled, ‘privalel or protetted information

scquired i te colrse of oftidlal.didles (n order to Turther suu;mnn«n (h
pificer's vramplovee's personal economizinierestior xo sacureisnecial m ivlleges
or e;em;stmns formmselfor othev

itisan oriam,a (m apeblls onu.er o1 pub))c ummoym: fp.UBE AT \mempx 1o usp. h 5
oifiziaipasition

Ffureher ﬁuhszsnuauy the pftlaere or amployess Pebidnal sgonomis nxwest o

sosure: spucla) privilsgas orexemptions ey Himssif or amera,

1 is anstfanse Tutapy To otiserar smipleye toc
“Taoaep) ther amplayinant Ihat he ngm sxpret Wauld impatt ms Indepannence o judgnisnt inthe
o olis pantis dutley;
‘ Diner EMPIoyRERL thst he m(ght sxpect Wi Inte] 15 with the sihical partormance of his
e dution, :

2 it-1san offense for-a public officer or publicemployee to
knowingly receive, accept, take, seei of solicit; directlyor
indirectly for himselfor another a gift of substantial valueor:

asubstantaleconomic benem tantamount toia gift;

o xhat would: tond !mpropeny 1o inﬂuance areasonable personiin ’(he
pETSOn’s positlon todepari from the fal’(hfut and Impartlal discharge
of the person's nublic duhes, :
that the pubhc officer oy, pubhc employee knows o7 that a reasonable
person inthat position:should kKnow under the circumstances 15

© primarily for the purpose of rewarding the publlc offlcer ov pubhc
employ se for official action taken. < : A

s Econpmic Benefit tanta mountip a agitt=

‘f “Loat at alower Imerest ratethan the prevalent commerclal rate or

Compensatlon far. sservices that sub:tant}any exceed> MV




s ltisan offenseforap bhc ofﬁcer or pubnc empioyee Lo
knowingly receive. accept, take, seek or solicit, directly.or
indirectly for hi mselforanothera g,n‘t of substantialvalue or
a substantial economic benefit tantamount to a gift [F;

i The public officer or public eamplovee recenily has heen, is npw, o in
~ the near future may be involved in any governmental action directly
affecting the donor-ar tendor. unless a disclosu 1l
‘ compensatxon oF h)an and othcr reievant mformatlon has] bocn
‘maie.
¥ rgovernmental asion means any action on \he part:arithe statera
eolitical subdivision -or anlagencyl insluding: any declsmn determination,
Finding, roling;or orderiand any nt/pa 3 contyaet,
subrontrast it tion,decision; sanstion;
fiigherenfiorahe failuresto actin raspaet o
iz Distlosure usually means asworh statemem that. ts mads publig.:
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# What Gifts are Okay?
"= An Oecaslonal non-pecuniary gift
# havlng avatue of $50 Q0:origss;
An: award publmly presented in recogmtmn of pubhc sgrvige;
ANy bona ide-fonn. made inthe crdlnary course of busmess, or. 3
A cam aien: cantnbuhon :
: DISGUSSION WHAT IS A5} FT OF. SUBSTANT!AL VALUE”?’W

NOTE: THERE
ARE MORE
‘RESTRICTIONS.
UNDER OTHER
LAWS,.Stay 5.
Tuned

“ltig an offense for a pubhc officeror pubhc employee to
demand from any person as.a conditioniof.granting any

“appleation orrequiest fora permit,‘approval, orother
authorization, that the person. donate persona! property,
money‘ oOr services to any ag,,ency

=4 Is an offense fora person to donate or offe» to donate on
the condltion that the agehey apmove any apnl ncatlon ot
request or other authonzatlon




% THERE ARE EXCEPT!DNS iF THE TRANSACTION i5:
il expressly requn’ed by statute; mdmance, oF agency rule;

piityissuing

orother authorization
+3 made voluntarily by the apphcant or

wdig condltlon of a consent decrae OR:settlement agreement
s }JEI’SOI‘( donhates property; funds o SQIVIGES tQ anagency,
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the agency shall; as part of the permlt orptherwritien
authorization;
1denm‘y thata donatmn hos been made;’
desnnbe thed nation: L
“icertifyidn writing, that:the dcnatlon Was. voh ntary:and
Siplacethat i formation m its files; 8

Cxatisan offense fm 4 publxc omcer or pub {3 emp oyee to
receive oragresto. recawe compensationifoy assxstmg any
person or business entityinany transaction involvingan

- agency unless ’che public officer or publm emp]oyee fu!es a‘
sworn, written statement :

e 'Assxst" means: to act: offcr, or agroe to act y'such.as way asto
help,represent. ald. ad\use furnish information to or otherwise
provide assistance t0a porson or businoss Bty beliewng that such
action s of-help, ald; advics. ot assistance to such persan or
businessientity and wuth the lntent io assxst such person or. busmess
entlty : R

L% Thesworn wntten statement shan contam.
< the nams and address of:the poblic oiﬂcer ofpublic employee mvolved
sithenamelotthe publig offiser's or public employce 5agencey;

sihenahe i ‘of the n noorbusiness entity being orita e
'assisked; and saa i G s
e brief description of: i
=the transaction as1o which seivice s endeled orls iy he rendered and
“the natuie of the service pertormed o fo'be perfoimed, :

#The'statement requxred tobeafilted (WITH THEAGENCY AND:WITH:

THE ATTORNEY GENERAL'S OFFICE) and shall:be filed within 10
days after the date of any agreement between:the publiziofficer
or:public employee and the person orbusiness entity bemg
ass:sted or:thereceiptiof. compensatlon whwhever is earlier

% The statement s public Information “and shallbe availablc for:
exammatwn by the publw




seEvery publxc ofﬁcer or. public amp!oyee who Isianofficer
ditector. agent. employee, oy the owner of & substantial imarest
in.any business entity which s subjectto the regulation ofihe
agency by which the officer or employes is emploved, shal
‘disclose any such position held and the precise nature and value
af the public officer’s or public employee’s interest upon first
becominga public officeror public employee andagain:
wheneverithe public officer's orpublic.employee’s position'in the
business entity changes significantiyorifithe value of hxs
interestinithe etmty is:sighificantiy ;ncreased
= iSubstantial lnterest”wl(}% interestof greater, and }nc(udes your
~intersst and spouse, or minorehildren . :
“Regulatmn of theagency’is notdefined..:
= ¥Discloset= alsworn Written statement; s;muar toione used for:
he)pmg with transact»cns :

w No pubhc officeror pubhc emplcyee shall participatein his
ofticlal capacity o receive compensat!on inrespeciioany.
transactmn between the state or any of its agencles and any

business entity as to which such public officeror public :
emplcyee Is also ah officer, director of employee orowns:a
substantial mterest unless dssclosure has besnmadeas -
provwled : : i

= DISCLOSURE— a sworn ' statement similar to the ongfor
© assisting with-a transaction thatis fl|ed wnth the AG's ofhce
and the executlve director. L

#*No publicofficerorpiblic emploves shall have personal
investments in any business entity which willicreate a
substantlal conflict” betwesn his pr vate interests and his
public dut|es
i “substanliai ‘conflict’ is NOT deﬁnad in‘this, statute

e Opm ons referencl ng publlc employees ethlcs act:
Re!evant AG oplmons

199 opinions deslingiwith Whether tho head of tounsm can also sit onithe
Board ofthe utan Ski:Assoelation. i s

= A fow case nghlights
#NOT:OK:for ctzunky commissioner “to vote on Jand sale when ‘gomimissioner::
g potentxal pu'chaser ofthe land.: :
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% The penames for vm[at ngths Pubuc Employees fthics:Actare:

Severe:

& 16 THE AMOUNT N CONTRGVERSY 1S OVER $250 00~IT'S A
FELONY.

# EVEN IF THE AMOUNT IS UNDER $100 OD lTS ACLASS B
M!SDEMEANOR

% V|OLAT 10N OF THE ACT REQUIRES MANDATORY DISM!SSAL
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 Ethies Agt allows disclosure and
paitisipation, When 1 thisa gobd
idea? When isthis a bad idea? |

. Etios Aot doosrt defirie “conflict of
interest” undet cateh-all.Should
Agency dofine? How?.

Other Ethics Act quesnons and
cumments"

i !h addition to the stétutory provisionsireviewed ébove; the
Governor by executlve order, has additional conditions that e
appty to all executive branch department oY agency

% Only applies 1o employses"-«not spécmcauy o Boatds and
“Commissions.. .although they may atopt them
3 pmh bited Lypes of conduct
- Regeipt of G fts: 2
= Nepotismin Hirlng angd. Contractmg
L obbying




2 E;;ec:uhve Order proh‘bris acceptmg B gHtor other tompensation;
eitherdirectivior Snd»repl!y that'might beintended to lnﬂuence ar:
reward the individualin the performance of official business:

. THIS PROJHIBITION INCLUDES giffs under 50.00, which & are generally 0K under The
Public Employse Et!\ms Act..

EXCEPTIONS: Gift does NOT inciude:

iFpod, retreshiments, fhimied value;: i

4 fem presented by a forelgn governnient {hal betoime State property

* Plagues. of emeitos. 1acognizing service s

S Trinkets or mementos of nopinalivalus o G

srAttendance mtgvents sponsored By etler:governmenialantitips orrelated 4o

igovernmental duties : G

s Travel toiand: fropywidely aﬂemmd eve ated 1 govwnme‘ntal dutiesaiwhere
weeptence of such travel ol resultin finangizl savings tothe Stale T

sAng other things-—tanipaign conmbuﬂoxm (unﬁrdl ﬂownvs, e {CONSULT

ORDER FOR MORE DETML
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If an employee recewes a gL elther duently or indlrectly‘
that sannotbe: accepted the emp!oyee may;

) Return the: gbft §
Pay its matket value
Donate the glft fo the State of Utah:
fthe giftis perSshable or-npt practicalito setum the gift may, wnth
“the approval ofithe Departmﬂnt Head, by shared with: co~workers Bri

given to chanty : Lo

Emp eyee may not take part inany hiring oy employment
degision rejatingtoa family member
A Emp!oyee must advise supervisor of relationship and must:be
recusey’ from any and:all dlscussmns ot deo!slons felated:lo hlrin

% Emp]oyee may nottake partin any contracting degcision
_related to Family memiber: or any entity where a family
metnberis an officer divector, or.partner; orin whicha famxly
member owns ol controls 10% ot ‘more of the stockof such

sentitys

“ramlly.Member: spouse slbllng,s Step- s;blmgs siblingssin-law;
parents; step- pavents parents-in-law, children; step-children
children-insg Iaw and any: person jivinginithesams househo!d
‘as the amplo ee




LA employee covered by this mder may not knowmgly permit
& formeremployee, previously subject to this order during the
course of his/her mnployment to jobby the clrrentgiviployee
unlessa two vear perlod has passed since the formel
emp!oyea 3 employment was termm@ted :

@ ”Lobbymg" means. to rece!ve compensation af 'emuneyatlon
for attempting to induce executive actio

9/25/2015

¥ 67-28-302 Rastrictions on uut‘éldp\ﬂr‘np]nyment by exscutivebranch
empleyees, it . s S i
LA pl aayhoidsnderithedirectionorcontrol o aniaxssutivebrayeh
ele~ted ficlal:may nolengagein uuts)de employment thatu
‘sonstitutes’a sonflickiof inkerest;
intartares with tha'ability ‘T tho smployes 1o Fainil the ‘smployea’s Job fasponsibilities;
constitites the provision of:political servises, political iconsultation, ‘or Tohbying;
ivolvas the provision of: consuh(ng sprvices; légal services, orpther services toa
person that the employee coutd, within ths cnurse and »cnpe of- lha ampioyee 63
primary -employment:: provids tothe parsens
intarforas with the hours thet'the employee OTR-
diroetion: o1 Gonitrol 'of ‘noxeeutive hranch e(@cwd official; unless tho employee takes.
- authorized persanalleave during thetime that the pP;sen engZagas in the vutside
empluymant :
(2):Anexecutive b(anch “officinlshall be subjsstto the same restr
nuiside: Emplaymant ag g chrcerservice employoe;
{3y This'section does not pronibitan employes irom aﬂvocat!ngx
‘positioniofthe state afficethatamploys tha employee regarding: Togisiative
act(on or: other govemment actlon ;!

('»;»,

‘ons an

i

=4 state agencysha” s A s
provide information, accessibl ma ] linkconthe home
pageofthe stateagencys.website onamethod thata perspnmayses
ctuiseheduieani meetmg w;th A remesentatlve of the sia(e
agencyiand:
CiEcontacl A parsny who ‘nakes a raqun%t foran: i parson: pygeting: and
Chdwheniapproptiate) “scheduls ani lmld an insperson mesting with:ihe person that

Tegiiests an n-person mesting, i g

* A state agencyisnol mqulred g comp]y.. o.the extent that the sontact
o meetmg- 4 . i
=wolild constitute & con\‘lycx nf mtexe;t
X would ontiictorinteriere with a mucuvement govemeu LY. Tme 538, Chamer 6a.
Utah Prosurement: Coidle;
wwould yiviate:an. ethlcal requuemem of the. state agency oran employee of ﬂ\e
stale agenty; o
would constitite a vmlxmmv afiaw,

 NEFTIES




The Jetter of the law
2 s The Court of publlc
oplnwn
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w:in 20L4 Tha pkocursmeni code wWas substannaﬂy modified:
Highlights ingiide:
w4 Creating d;fferenttyp es:of pmcurement authonty
= GOED has texechtlve:branch procuwment éuthnrity"
B2 Categonzmg typas of pe SONS related to the procuremant
SimMore on that later..
SR 3 Modiying how procurements are conducted and scored
w4 Moditying how an entity can protesta procurement
B Creatmg, very strict ethicat requirgmentsfor peisons
involved with a procurement OR GRANT

‘'« Grants are generally exempt from procurement butiare !nctuded in
the ethics provisions.

#The ethics prnv:swns now have crlminal and cwu cunsequenues.

b Pmsurcment cods appims whenevera go\/cmmehtal entlty is
seeking to purchase a “procurement item®
% *Brocurement item?” means a supply, a servwe construc mn, of
technology. i

© Services! means the fu 'nish}n" x)f Iabor, tlme or. effort by A
Scontractori.BUT dossinot inc!ude an employment agreement (dont nced
itoige through procurement to hire staff).

% EXCEPT.FOR ETHICS PROVISIONS, CODE DOES NOT APF’LY T0:

% Grants awarded by the state of contracts betweenthe state and
any-ef:thefoliowing: ol : . :

s an educational proguremsnt unit;
e logal distriety
<+ publisiepiporation (and other. entmas N/A tu GOED)
“iRProcurement.Codeidoes notiapplytoany action taken by g
smajority-of both-hohises of the Lexdislature,

& DISCUSBION: PASS THROUGH MONEY' DRES: PROCUREMENT

APPLY’?’?”?‘W i




# Pmcurement Code apyhes tog Procuremem Professmnals An individusai
whoils anempl oyee ofa procuyement it snd who by fitleiar pnmary
i responslbmty :
“hasprocirementideision making authority; and
g n3signed to be engaged in oris engaged in!
5 tha procurahient progesiiioni 3
< Ahyiproesss ol sdninistsiing & sentrast or Bran, Inollidlig Bnfolcing coniract ot san
vompliance. anoreving oniract or grant paymMEAts, v APBIOVING SOtmeY or prant chungs
proerk er Smerdmam And.
Excludesiaby lndmduai Who by title oy pnmary responslbmty. doesinot.
haye procurementidecision maklng authnnty,
SUAnindividual holding an elestive office] i ;
iaimembarof & govamlug body{in this Cabe, mbslat-our Bonrd members STEM AC
Lmay e xseplion,
Exciudes an emcu!lve directorordirestorofianexacutive branch.
Progurementiunitiwho
by titde or pnmmy respuus lnlilv does notihave pru{..uremem dem:(en mahmg
iialthority;and
=g notassigned to en‘sgc« inandiis notiengaged inithe ProcUremant: process,
INCLUDES: FAM!L\’ MEMBERS OF. THE PROCUREMENT PROFESSIONAL

&

&

%

9/25/2015

#The Ethics Requxrements of the Procurement Ccde Bneaks
down conduct into 4 Categories:
% HOSPITALITY. GIETS i
% CONTRIBUTIONS .
5 GRATUITIES and.
a‘KicKBACKs

# Hcspltahty Gifts and Comnbutxons are generaily good‘
o Gratutttas and Kxckbacks are genarany ‘bad!

£ HOSPITALITY. GIFTS A foken gift of minimal value, including:

“iapenpancll; stahonem oy, ‘pin;:triniet, shash; beverage. of appetizar, :

glvan for promotmnal of hoapltahty purpcses Jand
b GONTRIBUTEDNS . =

avpluntary giftor donatmn of money, servlce, ok anything e!se of value, :

to g public entity for the publis. entity's useiand nat fortheprimary use
“otianiingividual employed by the: publlc entity; and mcluuaa
2 philanthropic donation;:
““admission o a seminar, véndor faln chsnlabie eyehl; fundvmsmg event
or similar ovent tha relates to the funetion of the public entity;
ithe purehase ofa booth or piher dxsplay ‘space. atanevent sponsored
“tha piblic enmy ok (,voup af whish'the public entity is s member; and
saithe sponsorship of an event that Is arganized: by the public entity. :
# GENERALLY’ THESE ITEMS ARE OK 10 RECE!VE .
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#GRATUITY, means anﬁthing of vaiue given:
Zwithout anythmg provided in exchange; or
“in excess of the markei valug wf that which is provlded in exchande

A K CKBACK means d negotiated biibe pmvided in conu1a¢tiun
with a pvocurement of me admmistrahon of a contract or
grant

" Gane!ally speakmg, offermg o recelvmg Gratumes and
chkbaaks i BAD . .

9/25/2015

TRions HIATAG FARATAIY A e MAT
s vl provifed with o sward ines oy s eellente pliae o Lo
ey myiiss : :

AT o Ry R

a mt e U
sntiriainm:
@ g iiar e

o :
oF whieh 9 clibrie uamn\'z ‘tnnde; wid
i e e i

BUT GRATHITE Hogx not fnshu
S e dnsluding  meat
: i e e
ik T wisp el per ®sspeneo o2 paitenst gt
o nnu et s ety wmxu e T
e coupan Klucon: akilna Tl sid, plrliens, vt

Han stk e taiing saminar, et s

ot eni hssedon it priea ot nwtmaman?

S iaimal §rovidig Ry mnarkanizatiar oy sasorialisn CRng s BrolhSuiona b sdics iant
SRR o YIS CHE AN NesvSIRIIN sl a1 pobis epbelan ar uhlle enditips. i

GrgANzatinh A assaeatibi, ) asyan 3y

i
el Siile summIRd 5o 8 RS iy 1e sudit tne pabie Sy 10 sualyars s guieiaiian;
g g

iwisem ey

BT s wnblic:or :
iy ot A AT NG PSS Rgarey pratiia b wehat Vbl e

SIELTAERE IS NODOLLAR YALUE 04T G THE DERINITIONOF SRATHITY HERE AHDTHIS I8 WAt HoRE
.‘rmcr THALCOVERNORIS EXECUTIVE ORRER

€t is unlawful Tor a person who has or I seekmf, a contract :
withot.a grantfrom a public entity knowingly to give, oy offer,
promlse of pledg,e to f,ive a ;,ratulty of k ckbaek tor i
= thepublic entity; - :
‘a procuremant prnfossmnal of; contx’act admimstratloh profossnonal

wan mdwxdua\ who the person knuws isa family membsv of A
_ procurement professxona] or contract admin, ‘Professionak
“ailtis unlawfulfora procurement professional or contiact
admintstration professional; or.a family memberof either; to
knowingly. receive or-sccept, offeraragies to receive ot
accept oraskfor apromise or pledge of, d gratulty ot G
klckback from & person who has oy is seekmg a contract with:
S oragrantfroma public entity,
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2 CONSEQUENGES FOR ViOLAT\NG PROCUREMENT ETHICS CODE
ARE SEVERE AND OCCUR ON MANY FRONTS:

w CR!MINAL E KIGKBACK OR GRATUITY EXCEEDS $1000 00:
HT5 A FELONY G
50 CIVHL: Contract may be VO!DED result\ng in cwn jitigation
of delay in performance

Y 3E VIPLOYMENT Consequences forviolationalso include: .

% dismlssal from employment orother: d|sc;plmcxry ax:tmm

= for an slected officer; ramaval Trom office; :

Firequivingthe public officor.or employeo to retumth va(ue uftho
unjawiui gratuity of kxckback and

. any oiher civil penalty prcvlded by law:

2 D!SCU&?SXON . Lhnie
Whe'ls a "hrocurement professmnal" oy ‘contract i
administration pmfassmnal’ and haw dowe lnsulata those
perscns fmm hab(\lty . . : . i

OTHER QUESTIONS ABOUTWHAT 18 AND {SN! T ALLOWED UNDER i
Y’ROCUREMENT CDDE
. NOTE: Thetels an exception for thmgv that are
1y UNDER 10, Q0:AND. G
24 UNDER 80, DO inithe aggreg,ate ﬂom the same entlty

COMPARE PROCUREMENT CODETO RUBLIC OFFICERS ETHIC
ACT AND GOVERNOR'S EXECUTIVE ORDER.. : :

9/25/2015

#76-8-103: Bribery or offeringa bribe A personis guilty of
bribery or.offering a bribeif that pefson promises, offers, oy
agrees to give or gives, direct|y orindirectly,'any benefitto |
anotherwith:the purpuseorintent'to influence an actien;

cadecislon,opinion, recommcndatxan, judgment, vote; nomination;
orexerrise of dtscretlon of a pub ieservant; party officialior:
voler,

“1tlsnota defenseto a prosecut}on ander this statute that:

#:{@) the personsought 10 he lnfluenccd was not quahfled toactinthe
desired way, whether'beeause the person had notassumed ‘office; fackad
: }urlsdmtlun, or for any:ptherréason;
+:(b)the person soughr 10 be lnfluencod did notact in the. dosired way, oF::
si{c):the benefitis not conferred soligited. of-accépted untilafter:
() the action; decislon, opinion; ‘recommendation, judgment; vete;
nomination, orexercise of discretion; has vecurredior o
= {if) the public servant ceases to-be a public servant
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% 76-8-204, Officlal misconduct -- Unadthorized acts or fallure

_of duty: A public seivantls Builty ol a class B misdemeénor ify
with'an intent to beneflt himself or another or to harm ‘ : .
another, he kncwmz,!y commits an unauthonzed act which
‘purports to be an ast of his office, or knowmgly vefrains from
pen‘ormmg aduty Imposedoon him by law or clear!y mhezent

in the nature of his ofﬂce

Leb's Be Honest

9/25/2015

e 78-8-202. Officlal misconduct— A public servant Is gujlty of a
iclass A mxsdcmeanor i knowing that officialastion is
ccntemmated orinreliance oninformation which'he has
acqmred by virtue of his office or from another public servant
“which thformation has not been made plblic, he:
“oatquires ordivests himseitol s pecumary miemst iniany. propeny,
transaction, of enterpnse whwh may be affectcd by su;:h act{on of
,‘mfmm’mon, L
~‘speculates or wagers on ﬁhe bas|s of such actmn 14 mformauon, OFti
Rnoawingly alds another to do any afithe forﬂgomg :

o Public Servant means any: ofﬂcer oF. employee of the state orany.
politicalsubdivision of the state, meluding judges, legisiators,
consultants, and persons othc»w‘sc perfcrmi a govemmental

: fuhctlon : . . : :

# Government Records Ethics:

Al records created or-maintained by astate governm&ntal entity
are'the property of the state and shall pot-be mutilated,
destroyed; or otherwise damaged of disposes of, in whoie (34
part.except-asprovided Inithis.chapter and Tme 636 Chapter 2,

SGovernment Records Accessand! Management Act:
s Itis unfawful for a person to intentionally mutilate, destroy, or o

the niutiiation; destruction; damage; or.disposalis in contravention.of.
#:d-governmentalentity’s properly adop(ed retention schedule; or
=i no ratenton schediie has been nroperiy adopted by the governmental entl\y,
“theimodaliretention:schatiie, 38 provided i Se; tien 63G:2-604.
“Violation is a class B misdemeanor,
“iAn employes of 2 governmental entity that violates this sect&on maybs
suh}ec’t 1o dksclplinary actioh:d

“utherwise damage or dispose of therecord sopy ol a tecord:knowing that
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1. Trust Basics — Division of Legal and Equitable Title

a.
b.
c.

Trustor /Settlor
Trustee
Beneficiary

2. The Duties of a Private Trustee are imposed on this Board.
The core of our holding today is that the constitutional appoiniment of the State as
trustee over the school trust lands does no more than impose on the State the ordinary
authority and obligations of a trustee. We, as well as the legislature, have recognized this
principle in the past. State ex rel. Sch. & Institutional Trust Land Admin. v. Mathis, 2009
UT 85,223 P.3d 1119, 1124

3. The Duties/Powers of a Common law Trustee are:

a.

General Powers:
(il) any other powers appropriate to achieve the proper investment, management,
and distribution of the trust property Utah Code Ann. § 75-7-813
Duty to Administer
i. Upon acceptance of a trusteeship, the trustee shall administer the trust
expeditiously and in good faith, in accordance with its terms and purposes
and the interests of the beneficiaries Utah Code Ann. § 75-7-801
Duty of Loyalty
i. A trustee shall administer the trust solely in the interests of the
beneficiaries. Utah Code Ann. § 75-7-802
Impartiality
i. If a trust has two or more beneficiaries, the trustee shall act impartially in
investing, managing, and distributing the trust property, giving due regard
to the beneficiaries' respective interests. Utah Code Ann. § 75-7-803
Control and Protection of Trust Property
i. Must control and not waste trust res (Property)
Record Keeping
i. Keep adequate records
Duty to Inform and Report
i. atrustee shall keep the qualified beneficiaries of the trust reasonably
informed about the administration of the trust and of the material facts
necessary for them to protect their interests. Unless unreasonable under
the circumstances, and unless otherwise provided by the terms of the trust
a trustee shall promptly respond to a qualified beneficiary's request for
information related to the administration of the trust. Utah Code Ann. §
75-7-811
Prudent Administration
i. A trustee shall administer the trust as a prudent person would, by
considering the purposes, terms, distributional requirements, and other
circumstances of the trust. In satisfying this standard, the trustee shall
exercise reasonable care, skill, and caution. Utah Code Ann. § 75-7-804

Note* HB 168 has other requirements imposed as well.



FINAL ADOPTED November 14, 2014
School and Institutional Trust Fund Board

ETHICS AND CONFLICTS POLICY

1. FEach board member shall review the “Ethics Act and Conflicts of Interest” section of the
Governor’s Handbook for Members of the State of Utah Boards and Commissions.

2. Each board member shall review Utah Public Officers' and Employees' Ethics Act (U.C.A.
67-16-1).

3. Bach board member shall review 53D-1-103 (6), which outlines additional ethical
constraints placed on the on School and Institutional Trust Fund Board members.

4. For the purposes of this policy, a “conflict of interest” is defined as any financial interest
that a person may have, directly or indirectly, through business, investment, or family, by
way of:

a. An ownership or investment interest in any entity with which the Trust Fund has a
transaction or arrangement;

b. A compensation arrangement with the Trust Fund or with any entity or individual
with which the Trust Fund has a transaction or arrangement; or

c. A potential ownership or investment interest in, or compensation arrangement with,
any entity or individual with which the Trust Fund is negotiating a transaction or
arrangement.

Compensation includes direct and indirect remuneration as well as gifts or favors that are not
insubstantial.

5. FEach board member shall complete a statement certifying that he or she is in compliance
with the conflict of interest and ethics requirements of this policy and the laws outlined in
the aforementioned Handbook prior to carrying out their duties as a member of the School
and Institutional Trust Fund Board.

6. Each board member shall annually sign a conflict of interest and disclosure form listing
positions or interests that may engender a conflict of interest with his or her ability to carry
out duties as a member of School and Institutional Trust Fund Board now or in the future.

7. Regardless of prior disclosures, each board member shall inform the Board Chair when
possessed of the knowledge or belief that he or she may have a conflict of interest with a



particular transaction, create the appearance of impropriety by voting on or discussing a
particular transaction, or cause to arise any other circumstance that would call into question
his or her ability to comply with the requirements set forth in this policy. After disclosure of
the circumstances and all material facts, and after any necessary discussion with the
interested board member, the interested board member shall leave the board meeting while
the determination of a conflict of interest is discussed and voted upon by the remaining
board members. The remaining board members shall decide if a conflict of interest exists,
and the appropriate course of action.



School and Institutional Trust Fund Board

ETHICS AND CONFLICTS CERTIFICATION

, (please print name), hereby certify the following:

1. That | have reviewed the “Ethics Act and Conflicts of Interest” section of the Governor’s Handbook for
Members of the State of Utah Boards and Commissions and other laws as required by the School and
Institutional Trust Fund Board Ethics and Conflicts Policy.

2. That to the best of my knowledge and belief, | am in compliance with the conflict of interest and
ethics requirements of the laws outlined in the Ethics and Conflicts Policy, including but not
limited to those contained in the Governor’s Handbook, and will carry out my duties as a
member of the School and Institutional Trust Fund Board in full compliance thereof.

3. That to the best of my knowledge and belief, | have completed the attached conflict of interest
and disclosure form listing positions or interests that may engender a conflict of interest in my

ability to carry out my duties as a member of School and Institutional Trust Fund Board now or
in the future.

4. That if at any time | have knowledge or belief that | have a conflict of interest with a particular
transaction, create the appearance of impropriety by voting on or discussing any particular
transaction, or cause to arise any other circumstance that would call into question my ability to
comply with the requirements set forth the Ethics and Conflicts Policy, that | will inform the
Board Chair. A determination will then be made as to whether | should recuse myself from a
particular matter, whether | should be on the Board, or whether another action may be

appropriate to assure compliance with the Ethics and Conflicts Policy using the procedures
stated therein.

Signed Date



Schools and Institutional Trust Fund Board

ETHICS ACT DISCLOSURE FORM — Related Statutes and Form

The following are some of the statutes in the Utah Public Officers' and Employees' Ethics Act and is
not a substitute for reading the entire act, Sections 67-16-1 through 67-16-15.

67-16-3. Definitions (Excerpts).

As used in this chapter:

(1) "Agency" means any department, division, agency, commission, board, council, committee,
authority, or any other institution of the state or any of its political subdivisions.

(2) "Agency head" means the chief executive or administrative officer of any agency.

(3) "Assist" means to act, or offer or agree to act, in such a way as to help, represent, aid, advise,
furnish information to, or otherwise provide assistance to a person or business entity, believing that such
action is of help, aid, advice, or assistance to such person or business entity and with the intent to assist
such person or business entity.

(4) "Business entity" means a sole proprietorship, partnership, association, joint venture,
corporation, firm, trust, foundation, or other organization or entity used in carrying on a business.

(5) "Compensation" means anything of economic value, however designated, which is paid,
loaned, granted, given, donated, or transferred to any person or business entity by anyone other than the
governmental employer for or in consideration of personal services, materials, property, or any other
thing whatsoever.

(7) "Governmental action" means any action on the part of the state, a political subdivision, or an
agency, including:

(a) any decision, determination, finding, ruling, or order; and

(b) any grant, payment, award, license, contract, subcontract, transaction, decision, sanction, or
approval, or the denial thereof, or the failure to act in respect to.

(13) "Public officer" means all elected or appointed officers of the state or any of its political
subdivisions who occupy policymaking posts. "Public officer" does not include legislators or legislative
employees.

(15) "Substantial interest" means the ownership, either legally or equitably, by an individual, the
individual's spouse, or the individual's minor children, of at least 10% of the outstanding capital stock of a
corporation or a 10% interest in any other business entity.

67-16-6. Receiving compensation for assistance in transaction involving an agency -- Filing sworn
statement.

(1) Except as provided in Subsection (5), it is an offense for a public officer or public employee
to receive or agree to receive compensation for assisting any person or business entity in any transaction
involving an agency unless the public officer or public employee files a sworn, written statement
containing the information required by Subsection (2) with:

(a) the head of the officer or employee's own agency;

(b) the agency head of the agency with which the transaction is being conducted; and

(c) the state attorney general.

(2) The statement shall contain:

(a) the name and address of the public officer or public employee involved;

(b) the name of the public officer's or public employee's agency;

(¢) the name and address of the person or business entity being or to be assisted; and

(d) a brief description of:

(i) the transaction as to which service is rendered or is to be rendered; and

(ii) the nature of the service performed or to be performed.



(3) The statement required to be filed under Subsection (1) shall be filed within 10 days after the
date of any agreement between the public officer or public employee and the person or business entity
being assisted or the receipt of compensation, whichever is earlier.

(4) The statement is public information and shall be available for examination by the public.
(5) This section does not apply to a public officer or public employee who engages in conduct
that constitutes a violation of this section to the extent that the public officer or public employee is
chargeable, for the same conduct, under Section 63G-6a-2304.5 or Section 76-8-105.

67-16-7. Disclosure of substantial interest in regulated business.

(1) Every public officer or public employee who is an officer, director, agent, employee, or the
owner of a substantial interest in any business entity which is subject to the regulation of the agency by
which the officer or employee is employed, shall disclose any such position held and the precise nature
and value of the public officer's or public employee's interest upon first becoming a public officer or
public employee, and again whenever the public officer's or public employee's position in the business
entity changes significantly or if the value of his interest in the entity is significantly increased.

(2) The disclosure required under Subsection (1) shall be made in a sworn statement filed with:

(a) the state attorney general in the case of public officers and public employees of the state;

(b) the chief governing body of the political subdivision in the case of public officers and public
employees of a political subdivision;

(¢) the head of the agency with which the public officer or public employee is affiliated; and

(d) in the case of a public employee, with the immediate supervisor of the public employee.

(3) This section does not apply to instances where the total value of the interest does not exceed
$2,000. Life insurance policies and annuities shall not be considered in determining the value of any
such interest.

(4) Disclosures made under this section are public information and shall be available for
examination by the public.

67-16-8. Participation in transaction involving business as to which public officer or
employee has interest -- Exceptions.

(1) No public officer or public employee shall participate in his official capacity or receive
compensation in respect to any transaction between the state or any of its agencies and any business entity
as to which such public officer or public employee is also an officer, director, or employee or owns a
substantial interest, unless disclosure has been made as provided under Section 67-16-7.

(2) A concession contract between an agency, political subdivision, or the state and a certified
professional golf association member who is a public employee or officer does not violate the provisions
of Subsection (1) or Title 10, Chapter 3, Part 13.

67-16-9. Conflict of interests prohibited.
No public officer or public employee shall have personal investments in any business entity
which will create a substantial conflict between his private interests and his public duties.

School and Institutional Trust Fund Specific Ethics Requirements

53D-1-103. Application of other law

(6)(a) A board member, the director, and an office employee or agent are subject to:
(i) Title 67, Chapter 16, Utah Public Officers' and Employees' Ethics Act; and
(ii) other requirements that the board establishes.



(b) In addition to any restrictions or requirements imposed under Subsection (6)(a), a board member, the
director, and an office employee or agent may not directly or indirectly acquire an interest in the trust
fund or receive any direct benefit from any transaction dealing with trust fund money.



Utah Code Ann. § 53D-1-103

(1) The office, board, and nominating committee are subject to Title 52, Chapter 4, Open and
Public Meetings Act.

(2) Subject to Subsection 63E-1-304(2), the office may participate in coverage under the Risk
Management Fund, created in Section 63A-4-201.

(3) The office and board are subject to Title 63G, Chapter 2, Government Records Access and
Management Act.

(4)(a) In making rules under this chapter, the director is subject to and shall comply with Title
63G, Chapter 3, Utah Administrative Rulemaking Act, except as provided in Subsection (4)(b).

(b) Subsections 63G-3-301(6) and (7) and Section 63G-3-601 do not apply to the
director's making of rules under this chapter.

(5) Title 63G, Chapter 7, Governmental Immunity Act of Utah, applies to a board member to the
same extent as it applies to an employee, as defined in Section 63G-7-102.

(6)(a) A board member, the director, and an office employee or agent are subject to:
(i) Title 67, Chapter 16, Utah Public Officers' and Employees' Ethics Act; and
(ii) other requirements that the board establishes.

(b) In addition to any restrictions or requirements imposed under Subsection (6)(a), a
board member, the director, and an office employee or agent may not directly or
indirectly acquire an interest in the trust fund or receive any direct benefit from any
transaction dealing with trust fund money.

(7)(a) Except as provided in Subsection (7)(b), the office shall comply with Title 67, Chapter 19,
Utah State Personnel Management Act.

(b)(i) Upon a recommendation from the director after the director's consultation with the
executive director of the Department of Human Resource Management, the board may provide
that specified positions in the office are exempt from Section 67-19-12 and the career service
provisions of Title 67, Chapter 19, Utah State Personnel Management Act, as provided in
Subsection 67-19-15(1), if the board determines that exemption is required for the office to fulfill
efficiently its responsibilities under this chapter.

(i1) The director position is exempt from Section 67-19-12 and the career service provisions of
Title 67, Chapter 19, Utah State Personnel Management Act, as provided in Subsection 67-19-
15(1).



(ii))(A) After consultation with the executive director of the Department of Human Resource
Management, the director shall set salaries for positions that are exempted under Subsection
(7)(b)(i), within ranges that the board approves.

(B) In approving salary ranges for positions that are exempted under Subsection (7)(b)(i), the
board shall consider salaries for similar positions in private enterprise and other public
employment.

(8) The office is subject to legislative appropriation, to executive branch budgetary review and
recommendation, and to legislative and executive branch review.



DISCLOSURE STATEMENT

Pursuant to the Utah Public Officers' and Employees' Ethics Act
Utah Code Ann. §§ 67-16-1 through 67-16-15

I , being first sworn, do hereby disclose as follows:

1. I reside at:

2. I was appointed or am employed as a member of The School and Institutional Trust Fund
Board on

on ,20

3. I am an officer, director, agent, employee, or owner of a substantial interest in the

following business entities which are subject to regulation by the agency identified in Paragraph
2, or which it could be reasonably foreseen may conduct business with the agency identified in
Paragraph 2:

Name of entity:

Position Held:

Nature and value of interest held:

(Note: "Substantial interest" means the ownership, either legally or equitably, by an individual, the
individual's spouse, or the individual's minor children, of at least 10% of the outstanding capital stock of a
corporation or a 10% interest in any other business entity. Only need to report if exceeds $2,000.00
in value. Please refer to Utah Code Ann §67-16-7 (3) for other exemptions and/or exclusions)

4, I have solicited, received, or have agreed to receive for myself or another, compensation,
loans or gifts, directly or indirectly, from the following persons or business entities who in the

past, now, or in the future may be subject to Utah Code Ann § 67-16-5:

Name and address of person or business entity:

A brief description of the gift, loan, or compensation and the action or proposed action

that may be affected or give an appearance of being affected:




(Note refer to Utah Code Ann §97-16-5 for exemptions and/or exclusions)

5. I have participated in, or received, or have agreed to receive, or anticipate I will receive,
compensation in respect to a transaction between state agencies and a business entity which [ am
an officer, director, employee, own a substantial interest, or for assisting personal or business
entities in transactions involving a state agency and disclose as follows:

Name and address of the Agency:

Name and address of the person or business entity being or to be assisted:

A brief description of the transaction as to which service is rendered or is to be rendered,;

the nature of the service performed or to be performed:

(Note: Refer to Utah Code Ann §67-16-6)

DATED this day of , 20
Signature
SUBSCRIBED and SWORN to before me this day of 20
Notary Public
Residing at:

My Commission Expires:



