Tyres OoF ZONING CODES

This article excerpted from the New Philadelphia Zoning Code: Best Practices Report, by the

Zoning Code Commission’s Clarion/Duncan consulting team.

New approaches to zoning matters are always emerging and evolving. What follows is a brief
description of some basic types of zoning codes: Euclidean, Form-Based, Smart Zoning, Incentive

and Performance. Information is also included on alternative forms of zoning codes: Modular

and Web-based.

Euclidean Zoning

The most common and most traditional approach to zoning is called Euclidean Zoning. It is named
after the town of Euclid, Ohio. A landowner in Euclid, Ohio challenged the city’s zoning code. The
case wound its way up to the U.S. Supreme Court which upheld the municipality’s ordinance. The
case was decided in 1926, and the term “Euclidean Zoning” emerged and influenced the content

and design of zoning codes across the country for decades.

Euclidean Zoning regulates development through land use classifications and dimensional
standards. Typical land use classifications are single-family residential, multi-family residential,
commercial, institutional, industrial and recreational. Each land use must comply with dimensional
standards that regulate the height, bulk and area of structures. These dimensional standards typically

take the form of setbacks, sideyards, height limits, minimum lot sizes, and lot coverage limits.

The traditional planning goals associated with Euclidean Zoning are providing for orderly growth,
preventing overcrowding of land and people, alleviating congestion, and separating incompatible

uses (such as insuring that a noisy factory cannot be built near a residential neighborhood).

Euclidean Zoning has come under scrutiny and criticism due to its lack of flexibility and somewhat

outdated planning theory. Philadelphia’s zoning code is a Euclidean code.

Form Based Codes

A form-based code places more emphasis on regulating the form and scale of buildings and their
placement along and within public spaces (such as sidewalks, street trees, street furniture). Some of
the urban planning goals of form-based codes include curbing urban sprawl, promoting pedestrian

safety, and preserving the fabric of historic neighborhoods.
The following description appears on the Form-Based codes Institute website:

“Form-Based codes address the relationship between building facades and the public realm, the form and
mass of buildings in relation to one another, and the scale and types of streets and blocks. The regulations
and standards in form-Based codes, presented in both diagrams and words, are keyed to a regulating plan
that designates the appropriate form and scale (and therefore, character) of development rather than only

distinctions in land-use types.”
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Incentive zoning has its origins in New York City and Chicago. It has become increasingly common
over the past 20 years. The terms “density bonuses” or “community benefits” are related terms and

are often used when discussing incentive zoning.
Incentive zoning allows for a high degree of flexibility, but it can be complex to administer.

Performance Zoning

A key goal of zoning codes is to limit conflicting and incompatible uses. Traditional Euclidean
zoning does this by regulating land use and bulk. Performance zoning, however, regulates the
effects or impact of land uses through performance standards. Performance standards usually
concern traffic flow, density, noise and access to light and air. Developers can build almost any
building that meets the performance standards for that district. Therefore, performance zoning
allows for a great deal of flexibility. This level of flexibility makes it a very useful tool, but also

makes it difficult to administer.

Currently, no large city has a zoning code based completely on performance zoning. Chicago has
used a hybrid approach for its manufacturing districts, using performance standards in addition

to Euclidean zoning.

More information about Chicago’s manufacturing districts can be found in the publication Revise,
Recreate, Rezone: A Neighborhood Guide to Zoning prepared by the Metropolitan Planning

Council. Go to http://www.metroplanning.org/zoningGuide/index.html

Modular Zoning

One reason that the number of zoning districts in major U.S. cities tends to expand over time

is that new development proposals and redevelopment plans seem to need “a zone district that

is almost like C-2 (or R-3, or M-1), but a little different.” In other words, new zone districts are
sometimes only modest variations of older districts. In some cases, they involve a slightly different
list of uses, in others they allow slightly larger (or smaller) buildings, and in yet others they vary
only in the amount of parking required or the size of signs permitted. This has led some cities to
move toward “modular zoning”. In concept, modular zoning “breaks-up” the idea of a zone district
into its fundaments! building blecks—permisted uses, dimensional standards (ie., height. bulk. and
setbacks, or form), and development standards (i.e., parking, signs, landscaping)—and allows those
components to be combined in different ways. For example, a theoretical modular zoning district
might be R-3-B: The first module (R) indicates a set of uses available to the owner; the second
module (3) might indicate the maximum height of buildings in stories; and the third module (B)

might indicate a package of parking requirements and design requirements.

Modular zoning’s proponents generally come from two groups with different visions of why it is
a good idea. The first support this technique as a way to encourage flexibility. A property owner
who wants to build a larger building can request a zoning amendment to the second module—for

example, from R-3-B to R-4-B. In theory, a modular rezoning request could be simpler and less
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In addition, web-based codes can offer several features that promote user-friendliness and
understandability to the general public. In addition to standard text, they can include far more
illustrations and graphics because uploading them to the web is very inexpensive relative to printing
costs. They can also include unofficial commentary and links to comprehensive plan or area

plan policies that are helpful to property owners and landowners interested in understanding the
objective behind a specific zoning provision. Links between zoning text and defined terms can be
instantaneous, and “flipping back and forth” between different provisions of the code can be done
by the click of a mouse. Perhaps most importantly, zoning code portals can be programmed to
answer common technical questions (“Where can I build a fence? How tall can it be?”) based on a
specific property address, while book-based codes often require readers to integrate several sections

together to get the same answer.
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language. Such an ordinance will be easi-
er to administer and amend.
1. Make it Clear

There are several principles of clear
writing. Writing in the active voice —
using action verbs — is arguably the most
important. The active voice makes it
clear who is to perform the action
rcquircd. For cxample, an ordinance in
passive voice might say “The application
must be approved.” In active voice it
would say “The administrator must
approve the application.”

Here are some other suggestions:

* Use action verbs that are shorter
and more direct. For example, change
“make payment” to “pay” or “is con-
cerned with” to “concerns.”

e Be direct, especially when describ-
ing procedures and lists of duties. For
example, say “Sign all copies.”

« Similarly, convert phrases to simpler
terms. Instead of saying “failed to comply
with,” use the word “violated.” Substi-
tute simple words where possible. For
example, instead of “construct” or “fabri-
cate” use the word “make,” instead of
“initiate” or “commence” use “begin.”

¢ Short, compact paragraphs work
best. Each paragraph should deal with a
single topic. Lengthy, complex, or tech-
nical provisions should be presented in a
series of related paragraphs. This will
help readers understand the relationship
of the provisions.

* Watch out for commas. The place-
ment of one little comma can sometimes
make a big difference in meaning.

e Draft your ordinances in the present
tense.

¢ Il you have a choice between writing
either positively or negatively, use

1 1 was reminded of this in a comment by planner
Vicky Newson on a draft of this article. As she
explained: “Many times the placement or omission of
a comma can change the interpretation of a code sec-
tion. I always use the example of ‘I have several dress-
es. They are red, green, blue, orange and yellow’
versus ‘1 have several dresses. They are red, green,
blue, orange, and yellow.” In each case it says the same
thing, but how many dresses do | have? In the first
example, the last dress could be an orange and yellow
dress, but in the second example it is clear that they
are two separate dresses.”

2 Thanks to Davis, California, Community Develop-
ment Director Katherine Hess for this suggestion.

PLANNING

positive language. For example, instead
of saying “The City Manager may not
approve signage in the right-of-way
unless he or she has determined that
there is no public safety impact from
such signage,” use “The City Manager
may approve signage in the right-of-way
when he or she determines that there is
no public safety impact from such
signage.”

* Similarly, avoid negative words or
phrases. For example, don’t say “A pro-

ject will not be approved unless all appli-

cation requirements are met.” Instead,
say “A project will be approved only if
the applicant meets all requirements.”

e Simple illustrations can clarify
terms or concepts — and are found in a
growing number of ordinances. But first
check with your municipal attorney on
whether you can do this. If you include
graphics, make sure they are clear and
legible.

2. Language in an Ordinance Should
be Consistent

Don't use different words to denote
the same thing just for the sake of varia-
tion. Using different words rather than
repeating the same term simply confuses
the reader and may provide opportuni-
ties for misinterpretation and litigation.
For example, don’t say “Each motor
vehicle owner must register his or her
car.” Instead, say “Each automobile
owner must register his or her auto-
mobile.”

3. Do Your Lists Right

Lists should be clear and use parallel
structure. List each item so that it makes
a complete thought when read with the
introductory text.

If the introductory text is a complete
sentence, end the introduction with a
colon and make each item in the list a
separate sentence. If the introductory
language for the list is an incomplete sen-
tence, end the introduction with a dash
and end each item in the list except the
last item with a semicolon.

After the semicolon in the next to the
last item in the list, write “and” or “or” as
appropriate and end the last item in the
list with a period. Listing in this manner

COMMISSIONERS JOURNAL /7 NUMBER
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can help avoid problems of ambiguity
caused by the words “and” and “or.”
When using lists it is also helpful to
have the introductory text say “at least
one of the following” or “all of the fol-
lowing.™
4. Be Considerate
Ordinances should avoid gender-spe-
cific terminology. For example, “drafts-
man” becomes “drafter,” “foreman”
becomes “supervisor,” and so on. In
addition, instead of using phrases such as
“the administrator or his designee,” sub-
stitute “the administrator or the adminis-
trator’s designee.” Similarly, avoid archaic
or potentially offensive terms.
5. Be Careful When Defining Terms

For zoning ordinances in particular,
the best way to avoid the time and
expense of a lawsuit is to make sure that
all important terms are defined and every
definition is clear and unambiguous.

In interpreting zoning ordinances,
courts will attempt to find the plain and
ordinary meaning of the terms. Any
ambiguous language will usually be
interpreted in favor of the landowner.
In Minnesota, the courts have been asked
to interpret undefined terms such as
“lawn and garden center,” “accessory,”
“subordinate,” “incidental,” “main,” and
“structure.”

IT’s WORTH THE WORK

The tips in this article can help you
draft a clear, legally-defensible ordi-
nance. It may seem like a lot of work. Tt
is. However, taking the extra time as you
draft the ordinance will likely save your
community even more time and
resources when you administer and
enforce it. ¢

Carolyn Braun, AICP, is
Planning Director for the
City of Anoka, Minnesota,
and past President of the
Minnesota Chapter of the
American Planning Associa-
tion. She has written two
prior articles for the PCJ:
“What Planners Do” (Summer 2004) and “Plan-
ning from Different Perspectives” (Fall 1996).
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10-9a-505. Zoning districts.

(1) (a) The legislative body may divide the territory over which it has jurisdiction into zoning
districts of a number, shape, and area that it considers appropriate to carry out the purposes of this
chapter.

(b) Within those zoning districts, the legislative body may regulate and restrict the erection,
construction, reconstruction, alteration, repair, or use of buildings and structures, and the use of
land.

(c) A municipality may enact an ordinance regulating land use and development in a flood plain
or potential geologic hazard area to:

(i) protect life; and

(ii) prevent:

(A) the substantial loss of real property; or

(B) substantial damage to real property.

(2) The legislative body shall ensure that the regulations are uniform for each class or kind of
buildings throughout each zoning district, but the regulations in one zone may differ from those in
other zones.

(3) (a) There is no minimum area or diversity of ownership requirement for a zone designation.

(b) Neither the size of a zoning district nor the number of landowners within the district may be
used as evidence of the illegality of a zoning district or of the invalidity of a municipal decision.
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