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July 10, 2015
Kanab City Planning Commission Members,

For the July 21st meeting, the Planning Commission will finalize what zones (if any) sexually oriented businesses are restricted to.  I have been asked to prepare a brief summary of what I believe are the options.
Currently, sexually oriented businesses (hereinafter “SOBs”) are only permitted in areas zoned M-D. Zone M-D does not exist. This means that SOBs are not allowed in Kanab City. However, the U.S Supreme Court has ruled that under the First Amendment, cities may not out-right ban SOBs (or enact ordinances that “in-effect” ban SOBs). This means that we need to update our ordinance so that SOBs are permitted. 
While Cities are not allowed to pass legislation with the intent to directly suppress the freedom of speech (or expression) that SOBs fall under, Cities are allowed to pass laws that regulate the “negative secondary effects” of SOBs through “time, place, and manner restrictions.” While the current restriction regarding the non-existent zone M-D is inappropriate, the rest of the SOB ordinance is appropriate, including the stated intent:

Section 13-350 Purpose 
The purpose of this Section is to regulate sexually-oriented businesses in order to promote the health, safety, morals, and general welfare of the citizens of the City, and to establish reasonable and uniform regulations to prevent deleterious secondary effects of sexually-oriented businesses within the City. The provisions of this Section have neither the purpose nor effect of imposing a limitation or restriction on the content of or reasonable of or reasonable access to any communicative materials, including sexually-oriented materials. Similarly, it is neither the intent nor effect of this Section to restrict or deny access by adults to sexually oriented materials protected by the First Amendment, or to deny access by the distributors and exhibitors of sexually-oriented entertainment to their intended market. Neither is it the intent nor effect of this Section to condone or legitimize the distribution of obscene or indecent material.
There are two different ways that the City, in my opinion, can correct the current unconstitutional ordinance (i.e. move from “banning SOBs” to simply “regulating their secondary effects”):


1) The first option is to take out the requirement that SOBs be zoned in M-D, and simply allow SOBs in any zone, relying solely on the current “time place, and manner restrictions” already in the code: 

Section 13-362 Hours of Operation No sexually-oriented business shall be or remain open for business between 12:00 midnight and 6:00 a.m. on any day.
Section 13-371 Location of business, Restrictions Except as provided in this Section, no building, structure, or land shall be used for the establishment or operation of a sexually-oriented business. A person commits an offense if the person operates or causes to be operated, a sexually-oriented business in violation of this Section. 
A. Sexually oriented businesses, only be permitted in the areas zones (M-D). 
B. 1. No sexually oriented business shall be located within 1000 feet of: 
(a) a church, synagogue, mosque, temple or building which is used primarily for religious worship and related religious activities; 
(b) a public or private educational facility including but not limited to a child day-care facilities, nursery schools, preschools, kindergartens, elementary schools, private schools, intermediate schools, junior high schools, middle schools, high schools, vocational schools, secondary schools, continuation schools, special education schools, junior colleges, and universities. School include the school grounds, but does not include facilities used primarily for another purpose and only incidentally as school; 
(c) a public park or recreational area which has been designated for park or recreational activities including, but not limited to a park, playground, nature trails, swimming pool, reservoir, athletic field, basketball or tennis courts, pedestrian/bicycle paths, wilderness areas, or other similar public land within the City which is under the control, operation, or management of the City Park and recreation authorities; 
(d) an entertainment business which is oriented primarily towards children or family entertainment; or 
2. No sexually oriented business shall be located within 600 feet of: 
(a) a boundary of a residential district as defined in the Kanab City Zoning Ordinance; or 

(b) the property line of a lot devoted to a residential use as defined in the Kanab City Zoning Ordinance;

2) The second option is to rely on both the restrictions above and a zoning restriction. The only change to the ordinance would be to change the wording of “zones  (M-D)” to another zone that actually exists, such as to an industrial or manufacturing zone. 

In other words, the Planning Commission needs to determine whether the 1000 feet and 600 feet restrictions are enough, or to include the extra restriction of SOBs only being permitted in a certain zone.

Thank you for your time and attention,

Jeff Stott
Kanab City Attorney
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