
 
 

Notice of Wasatch County Appeals Hearing Meeting 

Tuesday, June 23, 2026, at 2:00 PM 

Public Notice is hereby given that the Wasatch County Appeals Hearing will hold a Public Hearing on Tuesday, 
June 23, 2026 at 2:00 PM in the Wasatch County Complex Services Building, Conference Room B, 55 South 500 
East, Heber City, Utah to consider the below listed items*: 

The public is welcome to attend and participate in this meeting real-time either in-person or by joining the 
Zoom Webinar at https://wasatchcounty.gov/openmeeting. A recording of the meeting may also be viewed 
afterwards at https://wasatchcout.portal.civicclerk.com. 
 
Public comments and questions can also be made via email prior to 5:00 PM on the day before the meeting. 
Emails should be sent to Planning@wasatchcounty.gov. For questions regarding connecting to the webinar 
please call the Planning Department at 435-657-3205. 

Agenda 
Order of agenda items subject to change without notice 

 
Call to Order 

 1. Prayer/Remarks  

 2. Pledge of Allegiance  

Items to Be Heard 

 1. Charles Pearlman, representing Susan Hawkins, requests a Variance for 1709 Marmot Lane (Lot 14 
of Brighton Estates) to allow a lesser setback, for a single-family home, than required by code 
sections 16.09.09(A) and 16.21.07(C). The property is in the Mountain (M) zone. (Variance-26-001) 
- Doug Smith 

 2. Cody Johnson requests a Variance to the setback requirement for lots 3, 4 and 5 of the Stony 
Oaks Subdivision. Said lots have homes in various stages of construction. The variance, if 
approved, would allow a lesser setback for all three homes from the setback required by code 
sections 16.08.08(A) and 16.21.07(C). The lots are located at 5373 East 1200 South, 5333 East 1200 

South and 5281 East 1200 South in the RA-1 zoning district (Variance-26-002) - Doug Smith 

Adjournment 
  

 

The Public Is Invited to Participate in All County Appeals Hearing Meetings. 
 
In compliance with the American with Disabilities Act, individuals needing special accommodations during this meeting should notify the Planning Department at 435-
657-3205 at least one day prior to the meeting. 
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Wasatch Appeals Hearing Agenda Item 

 
Meeting Date: June 23, 2026 Department: Planning 
Presenter: Doug Smith Applicant: Susan Hawkins, Charles 

Pealrman  
Requested Time: 30 Mins 
 

Item Title: 

Charles Pearlman, representing Susan Hawkins, requests a Variance for 1709 Marmot Lane (Lot 14 of Brighton Estates) to 
allow a lesser setback, for a single-family home, than required by code sections 16.09.09(A) and 16.21.07(C). The 
property is in the Mountain (M) zone. (Variance-26-001) 
 

Issue:   

Whether the applicant meets the standards for a variance to Wasatch County Code (WCC) section 16.21.07(C) and 
16.09.09(A). Front setback requirements for lots in the M Mountain zone. The applicant is requesting that the 30’ setback 
be measured from the “as built” location of Marmot Lane.  
 

Background:   

The applicant is seeking a variance from Wasatch County Code §16.21.07(C) and 16.09.09(A) that regulates the 

minimum setback requirements for main structures from a road.  
 

Proposed Motion:   

Based on the analysis and findings in this staff report, Planning Staff is of the opinion that this application can meet the 
standards for approval for the variance request in PLN VAR26-001 to allow for a decreased front setback.  
 

Impact:   

N/A 
 

Attachments: 

1. AHO Staff Report 06-23-2026 - Item 1 - Brighton Estates Lot 14 
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Appeals Hearing Officer Staff Report 

 
 

Item 1 – Charles Pearlman, representing Susan 
Hawkins is requesting a variance to the front setback 

requirement contained in in 16.09.09(A) and 16.21.07(C) 
for lot 14 of Brighton Estates located at 1709 Marmot 

Lane.  
 
 
Project: PLN VAR26-001 | Hawkin’s setback variance   
Meeting Date: 23 June 2026 
Report Date: 16 June 2026 
Report Author: Doug Smith, Planning Director  
Council Action Required: No  
Type of Action: Quasi-Judicial 
Current Legal Use: Vacant Lot  

Applicant: Charles Pearlman  
Property Address: 1709 Marmot Lane  
Parcel No(s): Lot 14 Brighton Estates  
Zoning Designation: M (mountain) 
Acreage: 1 acre  
Density: 1 unit   
Code Section(s): 16.21.07(C) and 16.09.09(A) 

DETERMINATION ISSUE 

Whether the applicant meets the standards for a variance to Wasatch County Code (WCC) section 16.21.07(C) and 
16.09.09(A). Front setback requirements for lots in the M Mountain zone. The applicant is requesting that the 30’ 
setback be measured from the “as built” location of Marmot Lane. This variance request is a determination made by the 
Appeals Hearing Officer per WCC 2.02.02. 

RECOMMENDATION 

Based on the analysis and findings in this staff report, Planning Staff is of the opinion that this application can meet the 
standards for approval for the variance request in PLN VAR26-001 to allow for a decreased front setback.  
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BACKGROUND 

The applicant is seeking a variance from Wasatch County Code §16.21.07(C) and 16.09.09(A) that regulates the 
minimum setback requirements for main structures from a road. The mountain zone also has a maximum limits of 
disturbance (LOD) area as stated below. Setback and LOD requirements are stated below:  
 

16.21.07: GENERAL SETBACK REQUIREMENTS 

C. Minor Collector Roads Or Residential Roads: On minor collector roads or local 
residential roads, the setback shall be sixty feet (60') from the center of the road or thirty 
feet (30') from the right of way, whichever is greater.  

 

16.09.09: SETBACK REQUIREMENTS 
The setback requirements for this zone shall be as follows: 

A. Front Setback: The front setbacks for dwellings shall be a minimum of sixty feet (60') 
from the center of the road, or thirty feet (30') from the edge of the right of way, 
whichever is greater. If the property is located on a state or federal highway, the 
setbacks shall be a minimum of one hundred fifty feet (150') from the right of way. See 
subsection 16.21.07 B for setbacks on major collector roads. 
 
… 
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16.09.13: MAXIMUM AREA OF DISTURBANCE 

B. For lots or parcels one acre in size or greater, the LOD for an individual single-family 
use and any accessory structure shall not exceed twelve thousand (12,000) square feet 
unless the conditions above are satisfied, in which case the LOD may be increased to 
eighteen thousand (18,000) square feet. 

… 

 
The applicant desires to construct a home located on lot 14 of Brighton Estates phase 4. The plat was recorded in 1967. 
It appears from the survey and the aerial photos that the road was not constructed in the platted right-of-way. The plat 
shows a 40’ right of way. The property lines go to the center of the road with a 20’ easement on either side of the center 
of the road. 
 
The code requires the setback to be measured from the edge of the ROW or the center line of the road whichever is 
greater and regardless of where the road is built. If a road is built in the wrong location, it can create problems in trying 
to meet the required setback. The measurement is the greater of the two measurements which is either 30’ from the 
edge of the ROW (not built location) or 60’ from the centerline of the road (built location). It appears that Marmot Lane 
is approximately 60’ (by aerial photo measurements) into lot 14.   

THE REQUEST:  

• The applicant is requesting to be able to establish a 30’ setback from the edge of the asphalt of the “as built” 
Marmot Lane not the 60’ from the centerline as required by code.  

KEY ISSUES TO CONSIDER 

• Variances are intended to provide a path for relief for an unreasonable hardship where special circumstances 
exist that deprive the property of privileges granted to other properties in the same district. 

• The plat was recorded in 1967.  

• State and County Code require specific findings in order to grant a variance. Variances cannot be granted if the 
specific findings cannot be made. 

• In order to grant a variance, an unreasonable hardship must exist that is peculiar to the property and not from 
conditions general to the neighborhood. 

• A claimed hardship cannot be self-imposed and cannot be economic in nature. 

• The burden of proof that an unreasonable hardship exists is the responsibility of the applicant. 

• The request is to allow construction of a single-family home on the lot. 

• The applicant claims that due to the road being built outside of the platted right-of-way there is limited building 
area if the setback requirement is from both the 60’ setback from the center of the road and 30’ from the edge 
of the ROW whichever is greater. 

• The request is to be able to use the 30’ setback from the edge of the “as built” asphalt of Marmot Lane.         

• Staff analysis has identified an unreasonable hardship with a direct relationship to the road being built 
significantly outside of the platted right-of-way.   
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• The construction of a single-family home is necessary to enjoy the substantial property right enjoyed others in 
the area.  

• A variance is not intended to deviate from code requirements simply because a code requirement is not 
understood or agreed with by an applicant, administrative, or quasi-judicial body. If the individual/body feels 
that the code should be inapplicable, the individual/body should make a request to have the County Council as 
the legislative body consider amending the law. 

STAFF ANALYSIS 

–  VARIANCE PROCEDURE –  

Wasatch County Code 16.02.08(E) outlines the findings that are required in order for a variance to be granted. 
Per paragraph C of the section, the “applicant for a variance shall bear the burden of proving that all of the 
foregoing conditions are satisfied.” The required findings by applicant and staff are as follows: 

 
E. Requirements For Granting Variance: The board of adjustment may grant a variance only if all of the 

following conditions are met: 

 

1. Literal enforcement of this title would cause an unreasonable hardship for the applicant that is not 

necessary to carry out the general purpose of this title; 

 
Applicant Response: Literal enforcement of the Code would cause an unreasonable hardship that is 
not necessary to carry out the general purpose of the Code because the hardship arises from the 
particular relationship between this lot, Marmot Lane as actually located on the ground, the platted 
or surveyed road condition, the M-zone front setback requirement, the Mountain zone’s area-of 
disturbance requirement, and the lot’s shape and topography. The hardship is associated with the 
property and arises from circumstances peculiar to the property where strict application of the front 
setback from Marmot Lane as it exists on the ground leaves no practical residential building site that 
can also comply with the Mountain zone’s area-of-disturbance limitation. Nor is the hardship self-
imposed or merely economic, it is not Mrs. Hawkins’ fault that Marmot Lane was constructed in the 
wrong location.  
 
Literal enforcement would not produce a Code-compliant development plan. It would merely trade 
the setback issue for a larger site-disturbance problem. The only theoretical setback compliant 
layout would require approximately 14,510 square feet of area of disturbance. That exceeds the 
12,000-square-foot limit applicable to this one-acre M-zone lot. Since that alternative layout 
requires substantial clearing of existing vegetation, it does not satisfy the purpose of the exception 
allowing increased disturbance where significant vegetation is retained or where revegetation and 
land reclamation improvements substantially advance the purpose of the Mountain zone.  
 
The hardship is physical and functional, not merely economic. Without the requested variance, Mrs. 
Hawkins cannot make viable residential use of the lot in a manner that respects the Code’s other 
requirements. The only theoretical setback-compliant location would require a long, winding access 
route, substantially greater soil displacement, significant vegetation removal, and an area of 
disturbance exceeding the Mountain zone’s baseline limit. That result would undermine the 
Mountain zone’s own purposes.  
 
This hardship is not self-imposed. Mrs. Hawkins did not move Marmot Lane. She did not create the 
lot’s unusual condition. She did not manufacture the conflict between the road’s actual location, the 
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front setback requirement, and the Mountain zone’s area-of-disturbance limitation. She is trying to 
make reasonable residential use of a lot in a zone that expressly permits detached single-family 
dwellings. 
 
Nor is the hardship necessary to carry out the general purpose of the Code. The Mountain zone is 
intended to allow mountain residential dwellings while requiring development to remain in 
harmony with mountain settings and to mitigate adverse impacts. Its purposes include preventing 
soil erosion generated from excessive streets and soil displacement, protecting vegetation and the 
aesthetic characteristics of the County’s canyons and mountains, encouraging protection of wildlife, 
plant life, and groundwater, and ensuring appropriate access and fire and emergency access. Forcing 
this property into a plan that exceeds the area-of-disturbance limit and removes substantial 
vegetation does not advance those purposes. It undermines them. The requested setback variance 
is the minimum and most Code-consistent relief. It allows the residence to be placed in a compact 
and functional area, avoids the need for a broader and less protective variance from the area-of-
disturbance requirement, preserves more existing vegetation, and better serves the purposes of the 
Mountain zone.  
 
Staff Response: If the setbacks were enforced the home would have to be moved to a corner of the 
lot at approximately a 20’ elevation drop from Marmot Lane. The home, as proposed, would not 
meet the 30’ setback from the back property line. Complying with the setback would also require a 
longer driveway with, most likely, retaining walls and cut and fill in excess of what would need to be 
done if the variance were granted. The Mountain zone as well as the P-160 zone require a maximum 
limits of disturbance (LOD) area so that these sensitive areas, that are usually mountainous, are not 
denuded creating other issues. According to the applicant literal enforcement would create a LOD 
greater than the 12,000 square feet allowed by code. In Staff’s opinion Literal enforcement of this 
title would cause an unreasonable hardship. The built road is approximately 60’ into the lot creating 
a problem that would force a greater setback that would then require extensive grading to meet the 
required 60’ setback from the center of the built road. Stated purposes of the M zone is to, “prevent 
soil erosion, protect vegetation, encourage protection of wildlife and vegetation”. To that end 
“limits of disturbance” maximums have been established to limit the amount of grading and 
vegetation removal on a site.  Further, the road was constructed decades before this variance was 
sought. The hardship was not self-imposed. 
 

2. There are special circumstances attached to the property that do not generally apply to other 

properties in the same districts; 

 
Applicant Response: There are special circumstances attached to the property that do not generally 
apply to other properties in the same district in that Marmot Lane was not placed where it was 
supposed to and cuts through Mrs. Hawkins’s property in a location that materially reduces the lot’s 
usable residential building area. The special circumstance deprives the property of privileges 
granted to other properties in the same district because elsewhere Marmot Lane is located at or 
near its intended location. On this lot, however, the road’s actual location creates an unusual 
condition that does not generally apply to other properties in the Mountain zone.   
 
That special circumstance directly relates to the hardship. Marmot Lane cuts through the property in 
the wrong location, the front setback pushes the allowable building area into a constrained remnant 
portion of the lot. That remnant area is not large or functional enough to accommodate a normal 
single-family residence and the related driveway, septic, utilities, drainage, and other improvements 
within the Mountain zone’s area-of-disturbance limits. The hardship therefore arises from the road’s 
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location on the property, not from Mrs. Hawkins’s personal preferences or economic circumstances. 
The road’s misplacement also deprives the property of privileges granted to other properties in the 
same district. Other Mountain zone lots generally possess the practical ability to place a single-
family dwelling, driveway, septic system, utilities, drainage, and related services within a workable 
development envelope. This lot does not. Strict application of the setback leaves only a constrained 
remnant area, and the only theoretical setback-compliant development plan would require 
approximately 14,510 square feet of area of disturbance, exceeding the Mountain zone’s 12,000-
square-foot limit for a one-acre lot.  
 
These special circumstances are attached to the property itself. The requested variance is therefore 
necessary to address a physical, property-specific condition that deprives this lot of the same 
practical residential use available to other properties in the Mountain zone. 
 
Staff Response: The plat was recorded in 1967. On many of these older subdivisions, especially in 
mountainous areas, the roads were not built in the platted locations. That is most likely the reason 
the code requires setbacks to be measured from the greater of the two; 60’ from the center of the 
road or 30’ from the edge of the right-of-way. Because the road was built outside of the platted 
right-of-way staff believes that there is a special circumstance with this lot that does not apply 
generally to other lots in the same district.    
 

3. Granting the variance is essential to the enjoyment of a substantial property right possessed by other 

property in the same districts; 

 
Applicant Response: The variance is essential to the enjoyment of a substantial property right 
possessed by other property in the same district. The Mountain zone is expressly intended to 
“[p]rovide an appropriate location within the unincorporated area for the development of mountain 
residential dwellings.” Detached single-family dwellings are a permitted principal use in the 
Mountain zone, and the zone allows one single-family dwelling per lot. The relevant property right, 
then, is the practical ability to build and use a detached single-family residence on the property.  
 
Without the requested variance, Mrs. Hawkins cannot make viable residential use of the lot. The 
only theoretical setback-compliant plan requires approximately 14,510 square feet of area of 
disturbance, exceeding the 12,000-square-foot limit applicable to this one-acre lot. And because 
that alternative would require clearing substantial existing vegetation, it does not satisfy the Code’s 
exception for increased disturbance where significant vegetation is retained or revegetation and 
land reclamation improvements substantially advance the purpose of the Mountain zone.  
 
The requested variance is not driven by a preference for a better view, a larger home, or a more 
convenient layout. It is the minimum dimensional relief necessary to allow the property to be used 
for the residential purpose the Mountain zone itself contemplates. This is the same substantial 
property right enjoyed by other properties in the Mountain zone. Other Mountain zone lots 
generally can be developed with one single-family dwelling and the related driveway, septic, 
utilities, drainage, and services within a workable development envelope. Because Marmot Lane 
cuts through this lot in the wrong location, Mrs. Hawkins cannot enjoy that same practical 
residential use unless limited setback relief is granted. The variance is therefore essential to the 
enjoyment of a substantial property right possessed by other properties in the same district. 
 
Staff Response: If there were literal enforcement of the code the property would be difficult to 
develop at best and not developable at worst due to a LOD greater than 12,000 square feet. 
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Neighboring properties that do not have a road encroachment into the lot can meet setback and can 
build in accordance with County Code.         

 
4. The variance will not substantially affect the general plan and will not be contrary to the public 

interest; 

 
Applicant Response: The variance will not substantially affect the general plan and will not be 
contrary to the public interest because the requested relief is narrow. It does not change the use of 
the property, increase density, authorize a commercial use, or allow any more intensive 
development than the Mountain zone already contemplates. It simply allows one single-family 
residence in a zone where that use is already permitted.  
 
The requested variance also will not harm the public interest. The proposed use remains residential. 
The variance is dimensional and limited. It will not increase traffic, impair public access, interfere 
with neighboring properties, or change the character of the area. It will allow the residence to be 
placed in a more compact and less disruptive location on the lot. By contrast, strict enforcement of 
this provision would produce a worse result. It would force the residence, driveway, septic system, 
utilities, drainage, and related improvements into the only theoretical setback-compliant location, 
requiring approximately 14,510 square feet of area of disturbance and substantially more clearing of 
existing vegetation. That alternative would exceed the 12,000-square-foot area-of-disturbance limit 
applicable to this one-acre Mountain zone lot and would require a separate, broader variance from 
that requirement.  
 
The public interest is better served by granting the limited setback variance. It avoids a more 
disruptive development pattern, preserves more existing vegetation and natural screening, and 
allows the property to be used for the same single-family residential purpose already permitted in 
the Mountain zone. 
 
Staff Response: The general plan does have policies regarding “prohibiting development in sensitive 
areas” (policy 1.1.3) and “Consider clustered development options in mountain environments in a 
manner that will preserve scenic values, preserve and protect flora and wildlife of the surrounding 
area, and minimize soil erosion” (policy 1.1.5) These policies in the General Plan do show the intent 
to protect wildlife and vegetation as much as possible.  

 
5. The spirit of this title is observed and substantial justice done; 

 
Applicant Response: Granting the variance is consistent with the spirit of the Code and will result in 
substantial justice being done. The request is merely to be allowed to use the lesser of two setback 
measurement methods, both of which are allowed by the Code, rather than the greater of the two. 
The Mountain zone is established for development in mountainous areas where development 
should be in harmony with mountain settings and adverse impacts must be mitigated. Its specific 
purposes include providing an appropriate location for mountain residential dwellings, preventing 
soil erosion generated from excessive streets and soil displacement, protecting the vegetation and 
aesthetic characteristics of the County’s canyons and mountains, encouraging protection of wildlife, 
plant life, and groundwater, and ensuring appropriate access and fire and emergency access. 
 
Granting the requested setback variance observes those purposes better than strict enforcement. 
Without the variance, Mrs. Hawkins is left with no viable residential use of the property unless she 
seeks separate relief from the Mountain zone’s area-of-disturbance requirement. But the area-of-
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disturbance requirement directly advances the Mountain zone’s core purposes by limiting soil 
displacement, preserving vegetation, maintaining mountain character, and reducing development 
impacts. A limited setback variance is therefore the narrower and more Code-consistent form of 
relief.  
 
Denying the variance would not meaningfully advance the Code. It would force the owner toward a 
design that exceeds the Mountain zone area-of-disturbance limit and removes much of the 
vegetation the Mountain zone seeks to protect. A limited setback variance, by contrast, allows one 
single-family residence in a zone created for that use while preserving more vegetation, reducing 
soil displacement, maintaining natural screening, and avoiding the need for a broader and less 
protective variance from the area-of-disturbance requirement.  
 
Substantial justice will be done by granting the requested variance. Mrs. Hawkins is not asking for 
special treatment disconnected from the land. She is asking for limited relief tailored to an unusual 
property condition: Marmot Lane was placed through her property in the wrong location, leaving no 
practical residential building site under strict application of the setback and area-of-disturbance 
requirements. The requested variance allows the property to be used in a manner consistent with 
the Mountain zone and with less overall disturbance to the site.   
 
Staff Response: The applicant is proposing a 30’ setback from the “as built” edge of Marmot Lane. 
From the view of any neighbors or the public a 30’ setback from the “as built” edge of Marmot Lane 
would appear to meet the required setbacks. Staff believes that the spirit of this title is observed 
and substantial justice done.   
 

–  CONCLUSIONS –   

A variance is not a discretionary decision. State and County codes permit the appeals Hearing Officer to “grant a 
variance only if” certain criteria are met. Those criteria must be tied to an unreasonable hardship that cannot be 
self-imposed. In hearing a variance request, the applicant bears the burden of proving that the hardship exists 
and that the criteria for granting a variance can be met. The documentation provided by the applicant and the 
stated hardship in staff’s opinion meet the threshold necessary to grant a variance. The hardship is that Marmot 
Lane which was not build in the platted road location. The Mountain zone further exacerbates the problem 
because there is an LOD requirement. Moving the home to meet the setback requirement creates a violation of 
exceeding the maximum LOD.   

RECOMMENDED DECISION 

APPROVE item 1 consistent with the findings as presented, and as found in the staff report. 
 
–  FINDINGS –   

1. Wasatch County Code (WCC) §16.09.09(A) and 16.21.07(C) requires a front setback for a dwelling to be 60’ from 
the centerline of the road (wherever that road may be) or 30’ from the edge of the right of way. 

2. WCC 16.09.13(B) sets a limits of disturbance at 12,000 square feet “unless significant existing site vegetation is 
retained” in which case the LOD can be up to 18,000 square feet.  

3. The applicant is requesting that the setback is allowed to be 30’ from the edge of the “as built” road.  

4. The property was platted in 1967.  
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5. The road was not built within the platted right-of-way, and the applicant did not build the road in the current 
location. 

6. The road is approximately 60’ into the parcel.  

7. The subject property is a 1-acre lot in the Brighton Estates Subdivision. 

8. The subject property is currently vacant and does not have a home on it.  

9. The applicant’s responses to the findings required in Section 16.02.08 of the current Wasatch County Code 
claims they can satisfy the findings required in order for a variance to be granted.  

10. WCC §16.02.08(F)(2)(b)(2) requires that the special circumstances of a property must be specifically related to 
the hardship and deprive the property of privileges granted to other properties in the same district. 

11. A variance request is not a discretionary decision afforded to a jurisdiction. The County must follow state code 
and must satisfy all required findings in order to grant a variance. 

12. WCC §16.02.08(F)(2)(a) precludes the ability of granting a variance if the hardship is self-imposed or economic. 
The hardship as not self-imposed or economic.  

13. The applicant claims that, due to the road being built outside of the platted right-of-way, there are special 
circumstances that are peculiar to the property that is not applicable to other properties in the same district, 
criteria #2 of the required findings, has been met. 

14. The ability to construct the structure in a manner that complies with the required setbacks and the LOD 
requirements of the code, as demonstrated by the applicant, would be difficult if not impossible and therefore 
would preclude the applicant from developing on the property. Criteria #3 of the required findings is satisfied. 

15. The applicant has met the burden of proof for criteria #4 and #5 that the public interest is protected and that 
the spirit of the title is observed. 

16. The staff report and the presentation to the hearing officer are incorporated into the findings.  

17. Only those variances from Wasatch County Code expressly approved through this Variance Application are 
adopted. All other provisions of applicable law must be adhered to.  

 
–  CONDITIONS –   

1. The application for a building permit must clearly show that the setback is from the edge of Marmot Lane.  

2. The Applicant and their successors in interest will bear the risk that future expansion, improvement, or 
maintenance of the Marmot Land as built, the placement of utility infrastructure on or about Marmot Lane as 
built, or the placement of drainage infrastructure to support the road as built may result in encroachment that 
would be closer to the home than would be possible if the County had not granted this variance.  

POSSIBLE ACTIONS 

The following is a list of possible motions the Appeals Hearing Officer can take. If the action taken is inconsistent with 
the recommended findings listed in the staff report, the Appeals Hearing Officer should state new findings. 

1. Approve.  This action may be taken if the Appeals Hearing Officer finds that the variance request meets the 
necessary variance criteria found in State Law and that the request is consistent with Wasatch County Code and 
all other applicable ordinances. 

2. Approve with Conditions.  This action can be taken if the Appeals Hearing Officer feels that impacts of the 
variance request can be mitigated to be compliant with Wasatch County Code and State Law. *This action 
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would be consistent with the staff analysis.* 

3. Deny.  This action can be taken if the Appeals Hearing Officer finds that the proposal does not meet the 
necessary criteria found in State Law and Wasatch County Code.  

4. Continue.  This action can be taken if the Appeals Hearing Officer needs additional information before making a 
recommendation, if there are issues that have not been resolved, or if the application is not complete.   

NEXT STEPS 

If the requested variance is approved, the applicant could proceed with applying for a building permit to construct the 
structure. 
 
If the requested variance is denied, the applicant would need to redesign the project to comply with the setback 
requirements. 
 
Any person adversely affected by a final decision made by the Appeals Hearing Officer can be appealed under the 
provisions outlined in Wasatch County Code 2.02.02 and Utah Code. 

EXHIBITS 

Exhibit A – Vicinity Map ..................................................... 11 
Exhibit B – Recorded plat ................................................... 12 
Exhibit C – Applicants submittal………………………………………14 
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Exhibit A – Vicinity Map 
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Exhibit B – Recorded Plat 
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Exhibit C – Applicant Submittal 
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Exhibit C – Applicant Plans 
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Wasatch Appeals Hearing Agenda Item 

 
Meeting Date: June 23, 2026 Department: Planning 
Presenter: Doug Smith Applicant: Cody Johnson  
Requested Time: 30 Mins 
 

Item Title: 

Cody Johnson requests a Variance to the setback requirement for lots 3, 4 and 5 of the Stony Oaks Subdivision. Said lots 
have homes in various stages of construction. The variance, if approved, would allow a lesser setback for all three 
homes from the setback required by code sections 16.08.08(A) and 16.21.07(C). The lots are located at 5373 East 1200 
South, 5333 East 1200 South and 5281 East 1200 South in the RA-1 zoning district (Variance-26-002) 
 

Issue:   

Whether the applicant meets the standards for a variance to Wasatch County Code (WCC) section(s) 16.08.08 and 
16.21.07(C) which regulate front setback requirements in the RA-1 zoning district.  
 

Background:   

The applicant is seeking a variance from Wasatch County Code §16.08.08(A) and 16.21.07(C) that regulates setbacks.  
 

Proposed Motion:   

Based on the analysis and findings in this staff report, Planning Staff cannot recommend that the application meets the 
standards for approval for the variance request to decrease the front setback for the three lots noted above. The 
County leaves it up to the Appeals Hearing Officer to determine whether the applicant met their burden for the 
proposed variance. 
 

Impact:   

N/A 
 

Attachments: 

1. AHO Staff Report 06-23-2026 - Item 2 - Stony Oaks 
2. Stony Oaks - Supplemental_Brief__Approved_Plan_Note 
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Appeals Hearing Officer Staff Report 

 
 

Item 2 – Stony Oaks Variance request from code sections 
16.08.08(A) and 16.21.07(C) Regarding front setbacks for lots 

3, 4 and 5 of the Stony Oaks Development.  
 
 
Project: PLAN-var 26-002 | Lots 3, 4 and 5 Stony Oaks 
Variance request  
Meeting Date: 23 June 2026 
Report Date: 16 June 2026 
Report Author: Doug Smith, Planning Director 
Council Action Required: No  
Type of Action: Quasi-Judicial 
Current Legal Use: Singe-family homes  
Applicant: Cody Johnson  

Property Address: 5373 E, 5333 E and 5281 E 1200 
South  
Parcel No(s): 22-0584, 22-0585, 22-0586 
Zoning Designation: RA-1  
Acreage: Each Lot is 1.06 acres 
Density: 1 unit per acre 
Code Section: 16.08.08(A) and 16.21.07(C) 
 

DETERMINATION ISSUE 

Whether the applicant meets the standards for a variance to Wasatch County Code (WCC) section(s) 16.08.08 and 
16.21.07(C) which regulate front setback requirements in the RA-1 zoning district. This variance request is a 
determination made by the Appeals Hearing Officer per WCC 2.02.02. 

RECOMMENDATION 

Based on the analysis and findings in this staff report, Planning Staff cannot recommend that the application meets the 
standards for approval for the variance request to decrease the front setback for the three lots noted above. The County 
leaves it up to the Appeals Hearing Officer to determine whether the applicant met their burden for the proposed 
variance. 
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BACKGROUND 

The applicant is seeking a variance from Wasatch County Code §16.08.08(A) and 16.21.07(C) that regulates setbacks. 
The section (in part) reads as follows: 
 

16.08.08(A): SETBACK REQUIREMENTS 
The setback requirements for this zone shall be as follows: 

1. Front Setback: Each lot or parcel in the residential-agricultural zone (RA-1) shall have 
a front yard setback of not less than sixty feet (60') from the center of the road, or thirty 
feet (30') from the edge of the right of way, whichever is greater. 

16.21.07(C): GENERAL SETBACK REQUIREMENTS 

C. Minor Collector Roads Or Residential Roads: On minor collector roads or local residential 
roads, the setback shall be sixty feet (60') from the center of the road or thirty feet (30') from 
the right of way, whichever is greater. 

… 

 
The applicant has three homes in various stages of completion on the three adjacent lots noted above (See pictures in 
exhibits showing the homes on the lots). The homes do not meet the required setback from the road which is, as stated 
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above, 30’ from the edge of the right-of-way or 60’ from the center line of the road, whichever is greater. The 
application has not addressed the requirement to be 60’ from center line of the road in the material submitted. A 
measurement using the survey provided by the applicant and Blue Beam shows that the homes are approximately 43-47 
feet from the center line of the road.   

Below are several issues that are pertinent to understanding the variance application submitted:  

 
1. The building permits were issued for lots 3 and 4 with the stamps below. Lot 5 for some reason did not have the 

stamps on the approved plans:  

 

 
 

2. The recorded plat shows the right-of-way labeled as the “public road”. The snip below is from the recorded plat. 
The applicant erroneously thought that the edge of the asphalt was the edge of the right-of-way. It is not. The 
County cross section is typically a 30’ asphalt road within a 60 right-of-way. The property line is actually 9’ from 
the edge of asphalt as can be seen from the county cross section below which is the same cross section used for 
1260 South and includes the trail on the south side of the road. The front setback for all three homes was taken 
from the edge of the road not from the front property line which is the edge of the right-of-way. Surveys were 
not done prior to the inspections.    
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3. Inspection reports. There were a number of inspections done by the County building department which included 
a footing and foundation inspection on each home. Below are the square footages of each home and the 
number of inspections performed.     

 
Lot 3 – 5,515 square feet, 3 inspections  
Lot 4 – 5,710 square feet, 6 inspections  
Lot 5 – 6,329 square feet, 17 inspections   

KEY ISSUES TO CONSIDER 

• Variances are intended to provide a path for relief for an unreasonable hardship where special circumstances 
exist that deprive the property of privileges granted to other properties in the same district. 

• State and County Code require specific findings in order to grant a variance. Variances cannot be granted if the 
specific findings cannot be made. 

• In order to grant a variance, an unreasonable hardship must exist that is peculiar to the property and not from 
conditions general to the neighborhood. 

• A claimed hardship cannot be self-imposed and cannot be economic in nature. 
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• The burden of proof that an unreasonable hardship exists is the responsibility of the applicant. 

• The request is to allow construction to continue on three homes that are built too close to the road and do not 
meet the requirement to be 60’ from the center of the road or 30’ from the edge of the right-of-way whichever 
is greater.  

• The applicant claims that the plat which states, “public road” instead of “right-of-way” was misleading thinking 
that the setback was measured from the edge of the road.  

• The applicant claims that the County should have caught the error as part of the inspections that were done.  

• A variance is not intended to deviate from code requirements simply because a code requirement is not 
understood or agreed with by an applicant, administrative, or quasi-judicial body. If the individual/body feels 
that the code should be inapplicable, the individual/body should make a request to have the County Council as 
the legislative body consider amending the law. If the legislative body changed the law, it would have to change 
the general applicability of the law, and not just the law as it applies to the applicant.  

STAFF ANALYSIS 

– VARIANCE PROCEDURE – 

Wasatch County Code 16.02.08(E) outlines the findings that are required in order for the Board of Adjustment to 
approve a variance. Per paragraph C of the section, the “applicant for a variance shall bear the burden of proving 
that all of the foregoing conditions are satisfied.” The required findings are as follows (Applicant and Staff 
analysis responses are provided in bold): 

 
E. Requirements For Granting Variance: The board of adjustment may grant a variance only if all of the 

following conditions are met: 

 

1. Literal enforcement of this title would cause an unreasonable hardship for the applicant that is not 

necessary to carry out the general purpose of this title; 

 
Applicant Response: A literal enforcement of §16.08.08 would require physically relocating three 
substantially completed homes. These are three large, two-story framed structures built over 
crawlspace foundations. Lots 4 and 5 in particular feature homes approximately 120 feet in width. 
Lot 5 has already progressed through seventeen inspections and reached the 4-way inspection stage 
with fully completed electrical, mechanical, and plumbing rough-ins.  
 
The engineering complexity of attempting to relocate homes of this scale cannot be overstated. 
Relocation would require, at minimum: (1) lifting entire two-story framed structures using 
specialized heavy-lift equipment that is extremely rare and requires specialized training; (2) for the 
120-foot-wide homes on Lots 4 and 5, either sectioning the structures into smaller segments or 
employing world-class lifting and moving technology, as moving a home of that width intact 
presents extraordinary engineering challenges; (3) demolishing the existing crawlspace foundations; 
(4) excavating and constructing entirely new foundations at revised locations; (5) resetting the lifted 
structures onto the new foundations; and (6) substantially reworking or completely replacing the 
mechanical, electrical, and plumbing systems, particularly on Lot 5 where these systems are already 
fully roughed in.  
 
Due to the size and construction stage of these homes, any attempt to physically lift and relocate 
them would present significant safety risks. The engineering complexity involved is extraordinary 
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and wholly disproportionate to a deficiency of less than 10 feet that arose from good-faith reliance 
on county-approved construction documents.  
 
The hardship is not merely economic; it is a physical and practical impossibility under any reasonable 
assessment. This hardship is not necessary to carry out the general purpose of the setback 
ordinance. The homes remain set back approximately 30 feet from the actual paved road surface, 
which is the functional road corridor. The deficiency exists only in relation to the platted right-of-
way boundary, not in relation to any improved infrastructure, utility installation, drainage facility, or 
maintenance area. 
 
Staff Response: Literal enforcement would most likely require either demolition of the structures or, 
as mentioned above, moving the structures and pouring a new foundation. It will also interfere with 
the construction loan and occupancy. Additionally, many building inspections were performed, 
including a footing inspection that determined that the footings were OK, before any vertical 
construction was done. County code clarifies that in order to find a ‘unreasonable hardship’, the 
hardship cannot be self-imposed or economic. WCC 16.02.08(F)(2). While the owner did not choose 
the ‘public road’ language on the plat that he claims mislead him into thinking he was to measure 
from the road, as opposed to the ROW, this explanation is hard to give much weight to. The 
Wasatch County Code, CLUDMA, and the Utah Transportation Code all define a road and a street in 
a way that includes the right of way. WCC 14.02.01; UCA 17-79-102(68); UCA 72-1-102(11); UCA 72-
3-103(1) & (2).  Further, the building permits warned that it was the responsibility of the lot owner 
to verify setback compliance. The inspections performed by the building department did not include 
this issue, but warned that this was the responsibility of the owner to verify. Finally, the plans 
themselves show a 60’ ‘public road’ that the 30’ setback is measured from. The paved surface of the 
road is only 30’.  From their own approved plans, the owner reasonably should have known they 
were to measure from the 60’ public road, right of way, or street, as opposed to the 30’ pavement 
surface. Due to these issues, staff cannot recommend that this issue is not self-imposed.  
 
Staff struggles to see how this meets the statuary requirements for an ‘unreasonable hardship’ 
because the hardship appears to be self-imposed.  
 

2. There are special circumstances attached to the property that do not generally apply to other 

properties in the same districts; 

 
Applicant Response:  
 
1. County-Approved Site Plans Created a Reasonable Misunderstanding of the Setback Line.  
 
The approved site plans for Lots 3, 4, and 5 depicted the road area in a manner that created a 
reasonable but incorrect understanding of where the setback should be measured from. The plans 
labeled the frontage as “1260 SOUTH (PUBLIC ROAD)” and never used the term “right of way.” The 
plans showed a 60-foot area identified as a public road. A reasonable contractor reviewing those 
approved plans would conclude, as the Applicant’s contractors did, that the depicted road area 
defined the measurement point for the setback. This circumstance is specific to these lots and these 
approved plans. Other properties in the district were not built in reliance on these particular plans 
and do not share this specific source of confusion. 
 
2. The Undisclosed Temporary Turnaround Easement on Lot 5.  
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The survey performed by Chad Anderson revealed a temporary turnaround easement encumbering 
Lot 5 that the Applicant was not previously aware of. This is an additional encumbrance on this 
specific lot that neighboring properties in the subdivision and the broader district do not carry. The 
turnaround easement further constrains how the lot can be used and adds complexity that is unique 
to this property. 
 
3. Physical Placement of Three Substantially Completed Structures.  
 
The physical placement of three substantially completed homes creates a circumstance that is now 
fixed and specific to these lots. The structures exist. They cannot practically be relocated. The 
question is no longer one of prospective planning but of how to address an existing condition in a 
way that is reasonable and consistent with the ordinance’s purposes. These structures, built over a 
six-month period with county knowledge and approval at each stage, represent a physical condition 
unique to these lots.  

 
4. The Asymmetric Right-of-Way Configuration. 
  
The 60-foot right of way for 1260 South is not centered on the paved road surface. Approximately 
20 feet of the right of way extends south of the pavement, while only approximately 10 feet extends 
north onto the frontage side of these lots. This asymmetric configuration means that the actual 
setback measured from the paved road (the functional road corridor) is approximately 30 feet, while 
the setback measured from the platted right-of-way boundary is significantly less. This disparity 
between the functional road corridor and the platted right-of-way boundary is a circumstance 
specific to the configuration of these particular lots along this particular stretch of 1260 South. 
 
Staff Response: Staff can see how the labeling on the plat could be confusing, but cannot agree that 
the confusion is reasonable considering the County Code, CLUDMA, and the Utah Transportation 
Code all make a right-of-way and a public road synonymous. The temporary turn-around is also 
shown on the recorded plat. Special circumstances might be considered that the houses are 
substantially complete, received all the necessary inspections required by code and the plat note 
that states, “public road” is misleading. However, the staff struggles to see how this meets the 
statutory requirements. The County code clarifies, that in order to meet the ‘special circumstances’ 
test, the special circumstances must relate to the hardship complained of, and deprive the property 
of privileges granted to other properties in the same district. WCC 16.02.08(F)(2)(b). These lots do 
not appear to be deprived of the right to build single family homes that is granted to other 
properties in the district. The partially constructed homes were built in a way that did not comply 
with the approved plans or the county code.  
 

3. Granting the variance is essential to the enjoyment of a substantial property right possessed by other 

property in the same districts; 

 
Applicant Response:  
 
Without a variance, the Applicant cannot obtain certificates of occupancy for three homes that were 
built in reliance on county-approved plans and that passed all requested inspections over a period of 
approximately six months. The Applicant would be left with three substantially completed but 
uninhabitable structures and no viable path to complete or occupy them. 
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That outcome would deprive the Applicant of the same fundamental property right that every other 
property owner in the RA-1 district enjoys: the ability to build and occupy a home on their lot in 
accordance with plans the County approved. Every neighboring property owner in the Stony Oaks 
Subdivision and the broader RA-1 zone possesses the right to build a home, obtain a certificate of 
occupancy, and use their property for residential purposes. Without this variance, the Applicant 
alone would be denied that right, despite having followed the county’s own approved plans. 
 
Staff Response: It is true that the ability of the applicant to use the property for its permitted use (a 
residence) is substantially interfered with if they have to tear down or move a substantially 
complete home and rebuild it in the correct location. However, this is for a limited time. The lots 
remain developable for single family residences. The County struggles to support that a failure of 
the owner to follow the code and the notes on the building permit gives rise to substantially 
interfering with their ability to use the property for its permitted use. The use permitted is a right to 
use the property in compliance with the code, the plat and the building permit. The county struggles 
to see how a property owner can build something that does not follow the code or the building 
permit, and then be allowed to use it because its already partially complete.  

 
4. The variance will not substantially affect the general plan and will not be contrary to the public 

interest; 

 
Applicant Response: Granting this variance will not substantially affect the Wasatch County General 
Plan, will not contradict the General Plan, and will not be contrary to the public interest. The 
General Plan contemplates residential development in the RA-1 zone, and these three homes are 
fully consistent with that designation. The variance conforms to the General Plan because it permits 
the completion of residential homes on residentially zoned lots within an approved subdivision, 
which is precisely the type of development the General Plan envisions for this area.  
 
The homes do not interfere with any current road operations, utility access, drainage, snow storage, 
or maintenance along 1260 South. They are set back approximately 30 feet from the paved road 
surface, which is the functional road corridor. The deficiency exists only in relation to the platted 
right-of-way boundary, not in relation to any improved infrastructure.  
 
Several specific facts demonstrate that the variance is not contrary to the public interest:  
• Road Operations: The homes do not impede vehicular traffic, sight lines, or road maintenance. The 
paved road is approximately 30 feet wide, and the homes are approximately 30 feet from the 
pavement edge.  
• Utilities: Regular utilities are installed in the area, including electrical transformers, electrical lines, 
water, sewer, gas, and likely internet lines. Some utilities are located on the Applicant’s property 
within existing 10-foot utility easements inside the property boundaries, while others are located 
within the approximately 10-foot strip of right of way north of the pavement. The Applicant is willing 
to record additional easements to ensure the County’s continued access to all utilities.  
• Drainage: On the south side of 1260 South, there is a culvert immediately after the road, followed 
by an asphalt sidewalk. On the north side (the Applicant’s side), there is no culvert and has not been 
one since the property was acquired. The Applicant did not remove any culvert during construction. 
There was no drainage infrastructure on this side to disturb. The grade transitions directly and flatly 
from the road surface to the property.  
• Snow Storage: The flat grade on the north side of the road provides adequate area for snow 
storage operations. The homes do not encroach into any area currently used for snow storage.  
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• Neighborhood Character: The homes are consistent in scale, style, and placement with other 
residential construction in the Stony Oaks Subdivision and the broader RA-1 zone. 
• Precedent: This variance is limited to Lots 3, 4, and 5 under the specific and unrepeatable 
circumstances described herein. It does not seek a broader reduction of the setback standard for 
future construction and will not create a precedent applicable to other properties.  
 
The Applicant is prepared to offer conditions as part of any variance approval, including recorded 
easements preserving the County’s full rights for utilities, drainage, culverts, snow storage, grading, 
access, and maintenance over the affected area, as well as no-build restrictions preventing any 
additional structures from being placed closer to the road than the existing homes.  
 
Staff Response: Though the homes will be closer to the ROW than is desirable, the over 20’ distance 
between the home and the ROW, and the 30-foot distance between the edge of asphalt and the 
homes will not cause any safety issues, nor interference with utilities as long as there can be 
provisions for the temporary turn-around to be installed and culverts under driveways as per the 
recommended condition. The General plan allows single family residences in this area, and the order 
of the subdivision and the county will not be substantially interfered with by this deviation from the 
setback in these three houses.  
 

5. The spirit of this title is observed and substantial justice done; 

Applicant Response: The spirit of the setback requirement is to ensure adequate separation 
between structures and the public road corridor, protecting public safety, road operations, utility 
access, drainage, snow storage, and future infrastructure needs. That spirit is observed here because 
the homes remain approximately 30 feet from the paved road surface and do not interfere with 
road operations, utilities, drainage, snow storage, maintenance, visibility, or public access. The 
deficiency exists only because the platted right of way extends beyond the improved road area, not 
because the homes were placed in a manner that creates a public safety or infrastructure concern.  
 
Substantial justice is served by granting the minimum relief necessary for the existing homes while 
preserving the County’s functional interests through recorded easements and conditions. The 
requested variance is limited to Lots 3, 4, and 5 and does not seek a broader reduction of the 
setback standard for future construction. The Applicant is willing to accept reasonable conditions to 
ensure public protection and that substantial justice is ultimately achieved. 
 
Staff Response: The spirit of the ordinance is observed because overall, the houses comply with the 
land use ordinance. There is less than a 10’ deviation from the required setback in a zone that has 
larger 30’ setbacks, and where the houses are relatively far apart, making these setback variances 
not have as much of an impact on the neighborhood or the community as they would have in more 
restricted zones.  

 
The County leaves it up to the hearing officer to determine if Substantial justice is done. The builder 
would be required to bear the construction delays and the costs of rebuilding the home. If there was 
any evidence this was intentional, or that there was some personal interest in violating the 
ordinance for personal benefit, this would clearly be against the interests of justice. With this 
particular situation we have a somewhat minor mistake, that will cost huge amounts of money and 
delays to rectify but will only have a small impact on the county or the subdivision to leave as is as 
long as, as mentioned, the temporary turnaround condition can be met.  
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– CONCLUSIONS –  

A variance is not a discretionary decision. State and County codes permit the Hearing Officer “grant a variance 
only if” certain criteria are met. Those criteria must be tied to an unreasonable hardship that cannot be self-
imposed or economic. In hearing a variance request, the applicant bears the burden of proving that the hardship 
exists and that the criteria for granting a variance can be met. This is difficult because there seems to be a 
hardship that on some levels can be considered self-imposed. The staff cannot recommend that the special 
circumstances stated with the provided documentation from the applicant and the stated hardship do meet the 
threshold necessary to grant a variance, but leaves these issues to the judgment of the hearing officer. 

RECOMMENDED DECISION 

 
The County staff does not make a recommendation on this application. Staff has prepared two set of findings, to help 
the hearing officer decide.  
 
If the hearing officer decides to Approve item 2:  
 
– FINDINGS –  

1. Wasatch County Code (WCC) §16.09.09(A) and 16.21.07(C) requires a front setback for a dwelling to be 60’ from 
the centerline of the road or 30’ from the edge of the right of way whichever is greater. 

2. The applicant is requesting that the setback is allowed to be 30’ from the edge of the road not the edge of the 
right-of-way and not 60’ from the center of the road.  

3. The property was platted in 2024.  

4. The plat labels the right-of-way as the “Public Road” the applicant claims created some confusion that the road 
(edge of asphalt) is where the setback should be measured from.    

5. The three homes were built into the 30’ setback. Lot 3 is 8.53’ into the setback, Lot 4 is 9.39 feet into the setback 
and Lot 5 is 7.39 feet into the setback and 21.77 feet into the temporary turnaround.    

6. All three homes are on lots that are over 1-acre in size.  

7. The applicant applied for and received building permits with a setback requirement of 30’ from the public road 
and 60’ from the center of the road whichever is greater.  

8. The home on lot 5 is built substantially into the temporary turn-around at the end of what is now a dead-end 
street but is intended to be a through street.  

9. There are substantial notes on the building permits stating the setbacks must be verified by the builder/owner.  

10. All three homes are substantially complete.  

11. All homes are over 5,500 square feet in size.  

12. All three homes had footing and foundation inspections as well as other subsequent inspections.    

13. The applicants’ responses to the findings required in Section 16.02.08 of the current Wasatch County Code claim 
they can satisfy the findings required in order for a variance to be granted.  

14. WCC §16.02.08(F)(2)(b)(2) requires that the special circumstances of a property must be specifically related to 
the hardship and deprive the property of privileges granted to other properties in the same district. 

15. A variance request is not a discretionary decision afforded by a jurisdiction. The County must follow state code 
and must satisfy all required findings in order to grant a variance. 
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16. WCC §16.02.08(F)(2)(a) precludes the ability of granting a variance if the hardship is self-imposed or economic. 
the hearing officer believes that the hardship, although self-imposed to some level, was an honest mistake 
compounded a note on the plat, and a number of successful inspections performed by the County.  

17. It may be considered a special circumstance because of the substantial completion of the structures.  

18. The applicant, in the hearing officer’s opinion, has met the burden of proof for criteria #4 and #5 that the public 
interest is protected and that the spirit of the title is observed. 

 
– CONDITIONS –  

1. Prior to occupancy on any of the three units construct a temporary turn-around either on-site, and  provide a 
recorded and executed easement on lot 6, or by constructing an offsite turn-around, and providing a recorded 
and executed easement on the property to the east and reconstruct the drainage swale per county standards. 
Driveways must have culverts to allow continuous unobstructed flow of stormwater in the drainage swales. 
Approval of the turn-around and the easement form must be granted by the engineering department.     

 

If the hearing officer decides to Deny item 2:  
 
– FINDINGS –  

1. Wasatch County Code (WCC) §16.09.09(A) and 16.21.07(C) requires a front setback for a dwelling to be 
60’ from the centerline of the road or 30’ from the edge of the right of way whichever is greater. 

2. The applicant is requesting that the setback is allowed to be 30’ from the edge of the asphalt, not the 
edge of the right-of-way and not 60’ from the center of the road.  

3. The property was platted in 2024.  

4. The plat labels the right-of-way as the “Public Road”.   Public road is an understood term in the 
development industry. Further, the Wasatch County Code, CLUDMA, and the Utah Transportation Code 
all define a road and a street in a way that includes the right of way. WCC 14.02.01; UCA 17-79-102(68); 
UCA 72-1-102(11); UCA 72-3-103(1) & (2). 

5. The three homes were built into the 30’ setback. Lot 3 is 8.53’ into the setback, Lot 4 is 9.39 feet into the 
setback and Lot 5 is 7.39 feet into the setback and 21.77 feet into the temporary turnaround.    

6. All three homes are on lots that are over 1-acre in size.  

7. The applicant applied for and received building permits with a setback requirement of 30’ from the 
public road and 60’ from the center of the road whichever is greater. The building permits all reflect a 
60’ public road, while the asphalt is only 30’ in width, showing that even if they did not understand the 
term, they should have been aware that the public road was 60’ in width, as opposed to the 30’ width of 
the asphalt.  

8. The home on lot 5 is built substantially into the temporary turn-around at the end of what is now a 
dead-end street but is intended to be a through street.  

9. There are substantial notes on the building permits stating the setbacks must be verified by the 
builder/owner.  

10. All three homes are substantially complete.  

11. All homes are over 5,500 square feet in size.  
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12. All three homes had footing and foundation inspections as well as other subsequent inspections, but all 
but one of the three building permits gave notice that the contractor/ property owner was required to 
verify the setbacks.  The county building department does not verify this as part of their inspections, in 
part, because it is difficult to measure this while a lot is heavily disturbed by the excavation and 
construction work being done on site.   

13. The building permit for Lot 5 that did not have this additional notice is actually the one with the most 
significant safety concern, due to the temporary turnaround that was noted on the plat, and which 
makes the setback violation more significant.  

14. The applicants’ responses to the findings required in Section 16.02.08 of the current Wasatch County 
Code claim they can satisfy the findings required in order for a variance to be granted.  

15. WCC §16.02.08(F)(2)(b)(2) requires that the special circumstances of a property must be specifically 
related to the hardship and deprive the property of privileges granted to other properties in the same 
district. The special circumstances here are the direct result of the contractor/ property owner failing to 
verify location of the public road, and do not prevent future use of the property in a manner consistent 
with the residential uses allowed on the property.  

16. A variance request is not a discretionary decision afforded by a jurisdiction. The County must follow 
state code and the applicant must satisfy all required findings in order to grant a variance. 

17. WCC §16.02.08(F)(2)(a) precludes the ability of granting a variance if the hardship is self-imposed or 
economic. The primary impact of coming into compliance will be economic, as the homes will need to be 
placed in the correct location at considerable expense, but a C of O has not been issued for the homes. 
The applicant has failed to prove the hardship was not self-imposed. The contractor/ owner failed to 
survey the property to verify the setback, and their primary explanation is to assert the term ‘public 
road’ is vague, whereas the industry, County Code, and state code are all consistent in defining a public 
road to be the same as a right of way.  

18. The public interest is protected and that the spirit of the title is observed by having the homes built in a 
manner that comply with the standard setback requirements applicable throughout the zone, and not 
allowing the failure of an applicant to follow their approved plans to serve as a basis for a variance. 

19. The applicant has not met their burden of proving all of the requirements for granting a variance have 
been met.  

 

POSSIBLE ACTIONS 

The following is a list of possible motions the Appeals Hearing Officer can take. If the action taken is inconsistent with 
the recommended findings listed in the staff report, the Appeals Hearing Officer should state new findings. 

1. Approve.  This action may be taken if the Appeals Hearing Officer finds that the variance request meets the 
necessary variance criteria found in State Law and that the request is consistent with Wasatch County Code and 
all other applicable ordinances. 

2. Approve with Conditions.  This action can be taken if the Appeals Hearing Officer feels that impacts of the 
variance request can be mitigated to be compliant with Wasatch County Code and State Law. *This action 
would be consistent with the first analysis. * 

3. Deny.  This action can be taken if the Appeals Hearing Officer finds that the proposal does not meet the 
necessary criteria found in State Law and Wasatch County Code. *This action would be consistent with the 
second analysis. * 
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4. Continue.  This action can be taken if the Appeals Hearing Officer needs additional information before making a 
recommendation, if there are issues that have not been resolved, or if the application is not complete.   

NEXT STEPS 

If the requested variance is approved, the applicant could proceed with the removal of the red tag on the three lots and 
building the temporary turnaround prior to occupying any of the structures.  
 
If the requested variance is denied, the applicant would need to remove the homes and comply with the setback 
requirements, or come up with new designs that  are reviewed and approved, and comply with Wasatch County Code. 
 
Any person adversely affected by a final decision made by the Appeals Hearing Officer can be appealed under the 
provisions outlined in Wasatch County Code 2.02.02. 

EXHIBITS 

Exhibit A – Vicinity Map ........................................................................ 14 
Exhibit B – Recorded Plat ...................................................................... 15 
Exhibit C – Blow up of plat and road ..................................................... 16 
Exhibit D – Approximate setbacks from the centerline of the road ..... 17 
Exhibit E – Setbacks from the right-of-way by lot ................................. 18 
Exhibit F – Structure pictures ................................................................ 21 
Exhibit G – Lot 3 site plan and Inspection Report ................................. 25 
Exhibit H – Lot 4 site plan and Inspection Report ................................. 27 
Exhibit I – Lot 5 site plan and Inspection Report ................................... 29 
Exhibit J – Applicant support material .................................................. 31 
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Exhibit A – Vicinity Map 
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Exhibit B – Recorded Plat 
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Exhibit C – Blow up of plat and road  
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Exhibit D – Approximate setbacks from the centerline of the road 
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Exhibit E – Setbacks from the right-of-way by lot 
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Exhibit F – Structure pictures  
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Exhibit G – Lot 3 site plan and Inspection Report  
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Exhibit H – Lot 4 site plan and Inspection Report  
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Exhibit I – Lot 5 site plan and Inspection Report  
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Exhibit J – Applicant support material  
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CODY JOHNSON 
Sole Proprietor of Johnson Estates, LLC 

Phone: (801) 503-1939  |  Email: JohnsonEstatesREI@gmail.com 

June 2026 

Supplemental Brief in Support of Variance Application 
Re: Stony Oaks Subdivision, Lots 3, 4, and 5 (Permits 25-853, 25-813, and 25-855): The 
Approved Plan Verification Note and Good Faith Reliance 

This supplemental brief is offered in support of the variance application for Lots 3, 4, and 5 of the 
Stony Oaks Subdivision. It addresses a single point that the County has identified, the standard 
note on the approved plans stating that “it is the responsibility of the contractor or property owner 
to verify setback compliance to the approved plans.” We address that note directly and 
respectfully, because when it is read carefully it supports the application rather than weighing 
against it. The letter of intent sets out the full factual background and addresses each of the 
statutory criteria, and this brief is meant to complement that document rather than restate it. 

The Note Directs Verification to the Approved Plans 
The note asks that setback compliance be verified to the approved plans. By its own terms, the 
approved plans are the reference standard it points to. The applicant and the applicant’s 
contractors did exactly what the note asks. They built to the approved plans and placed the homes 
as those plans depicted them. Compliance with the note is measured against the approved plans, 
and the homes were placed in conformity with the approved plans. 

The Approved Plans Contained No Right of Way Information 
The approved plans labeled the frontage as “1260 SOUTH (PUBLIC ROAD)” and depicted the 
homes set back 30 feet from that road area. The plans contained no right of way line, no right of 
way label, no recorded plat reference, and nothing directing the reader to compare the depicted 
road against the platted right of way. There was therefore no information on the approved plans 
that would have alerted anyone verifying to those plans that the setback should be measured 
from a right of way edge sitting roughly 9 or more feet north of the pavement. Verifying setback 
compliance to the approved plans, precisely as the note instructs, produces exactly the placement 
that occurred. The deficiency appears only when the homes are compared against the recorded 
plat, which is a document the approved plans never referenced and the note never mentioned. 

The Note Must Be Read Together With the County’s Code Compliance 
Approval 
The same plans that carried this verification note were reviewed and stamped for code 
compliance by the County in November 2025. The County’s own code compliance reviewer 
examined the plans and approved them without flagging any distinction between the depicted 
road area and the platted right of way, and without adding any right of way line or notation. The 
note asks the applicant to build to the approved plans. The County itself certified those same 
plans as code compliant. When the County approves a set of plans for code compliance and then 
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asks that construction be verified to those approved plans, an applicant who builds to them has 
done everything the note and the approval together ask. Reliance on plans the County reviewed 
and approved was reasonable. 

The Review and Inspection History Confirms the Reliance Was Reasonable 

The letter of intent details the full construction and inspection history, and we will not restate it 
here. In summary, the County inspected and passed the work at multiple stages across all three 
lots over roughly six months, including 17 inspections on Lot 5 through the 4 way rough in stage, 
without any inspector identifying a front setback concern. We do not contend that inspections 
certify setback compliance, and we are not assigning fault. We note the history only because it 
confirms that verifying to the approved plans, and building accordingly, was reasonable at every 
stage, and that the placement of the homes followed directly from the approved plans rather than 
from any disregard of a known requirement. 

The Hardship Was Not Self Imposed 

Taken together, these points show that the verification note, fairly read, was satisfied. The 
applicant verified to the approved plans, the approved plans contained no right of way information, 
the County had approved those plans for code compliance, and the inspection history confirmed 
the reasonableness of the reliance. To deny relief on the strength of a note that the applicant in 
fact followed, for homes built to county approved and county inspected plans, would be a difficult 
result, and we believe an inequitable one. Utah law has long recognized the equities that arise 
when a property owner relies in good faith on affirmative governmental action, and we respectfully 
submit that those equities weigh in favor of granting the requested variance. We raise the point 
here only to confirm that the hardship was not self imposed, and we remain focused on the 
variance as the appropriate path to resolution. 

We appreciate the County’s continued willingness to work through this matter constructively, and 
we are glad to address any questions the Board may have about the approved plans, the 
verification note, or the survey. 

Respectfully, 

Cody Johnson 
Sole Proprietor of Johnson Estates, LLC 
Phone: (801) 503-1939 
cc: Samuel J. Taylor, Esq., Law Offices of Samuel J. Taylor 
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