R592. Insurance, Title and Escrow Commission.

92-19. Winding Down the Business of a Resident Agency Title Insurance Producer.
R592-19-1. Authority.

This rule is promulgated by the commissioner pursuant to Subsection 31A-2-404(6).

R592-19-2. Purpose and Scope.

4341) The purpose of this rule is to provide a process for winding down the business of
a resident agency title insurance producer.

£33-2) This rule applies to a resident agency title insurance producer.
R592-19-3. Definitions.

Terms used in this rule are defined in Sections 31A-1-301 and 31A-2-402. Additional terms are
defined as follows:

within the past six months before the date on which the agency provides written notice of
intent to wind down to the Department.

43:3+(2)  "Agency” means a licensed resident agency title insurance producer.
gency p

+23(3)  "Escrow file" means a physical or electronic document relied on or generated in__

conducting escrow under Title 31A.

+433-(5) __ "Title file" means a physical or electronic document relied on or generated during
the process of placing title insurance.

{(44+(6) "Underwriter" means an insurance company that underwrites title insurance risks.

{3 {7} ““ri[ld dQ}Yn"ﬂnd."‘?"lllﬂilﬂﬂ dﬂ!!il]" mean !I” rOCess :f.]: ]i ictent
agency-titte-insurance producer'san agency’s business.

R592-19-4. Agency's Annual Wind Down Plan and Certification.

~—(15{)_{a) An agency shall annually prepare a written plan for winding down its business.

——(b) The annual wind down plan submitted with the annual report required by Section
31A-23a-413 shall state:

(1) the_the physical or electronic location at which the agency's escrow and title
files will be stored_ for apertodaccess during the winding down process and
permanently thereafieg to address reguests for information and documents by




con&;umers' lenders and olher purlies to transactions tooether with a statement

n credentlals for escrow accounting software:

(i1} an agreement by the agency to provide the financial institution at teast126
eayswhich the escrow funds are held with authorization for the Department or
active underwriter to access the escrow account(s) and to make deposits, issue
checks and initiate wire transfers to and from the escrow account(s);

{iv) the agency’s procedures for reconciling each trust account and completing
pending escrow transactions, disbursing or transferring escrow funds, and
resolving outstanding escrow obligations:

(iv) the name, mailing address, email address, and telephone number of the person(s)
responsible for custody of the agency's escrow files and title files after the wind
down is completed;

~——(v) the name, mailing address, email address, and telephone number of the title
insurance licensed person(s) responsible for the completion of the wind down
who will be personally liable for escrow losses and the wind down expenses if the
agency does not complete its wind down obligations:

(i1) each past and current underwriter from which the agency had or has an
appointment;

(iii) that an active underwriter frormwhomthe agencycurrentty has-an
appotntmentis authorized to obtain the prior three years of statements for the

agency's:
————(A) trust account;

~—————(B) operating account; and

——(C) any associated accounting and underwriting files;

(iv) contact information for the agency:+and and for each owner, officer, manager,
or other responsible person who will assist with the wind down:

—(v) contact information for aneach active underwriterdeseribedin Sabsection
-,

——(vi) the name, title, email address, and telephone number for each current
employee, as of the date the annual report is filed; and

(vii) the name, email address, and telephone number for an asency representative who
can answer wind down guestions.

(¢) The agency shall annually:

—ta(i) review and update its wind down plan, as necessary; and



{b(ii) provide the plan to the Department.

{2) {a) The acency shall include the wind down plan as part of, or as an trderwriterfrom
whichit currentty hasamappointmentattachment to, the annual report required by
Section 31A-23a-413. The annual report or attached plan shall contain each item
described in Subsection (1 )(b).

—{2(b) The agency shall certify in the annual report required-by Section3tA-23a-445
that the wind down plan has been propertyreviewed, updated;and-providedtoeach

as necessary, and submitted to the Department in the manner designated by the
Department.

(¢} Inforr nation or documems required by this rule that are included in the current annual

submission required under Sections R592-19-5 or R592-19-6: the agency shall
provide only information that has changed, has become available after the annual
report was filed, or is specific to the wind down.

{3) This section does not require an agency to provide its annual wind down plan 1o an
underwriter.

R592-19-5, Notice of Intent to Wind Down.

An agency shall provide written notice of intent to wind down no later than 45 days
before the wind down is completed.

—(1) The notice shall be sent to:
(a) the Department at title/@utah.gov; and
(b) each active underwriterfromrwhichrthe-agency eurrently has anappointment.

——(2) The notice shall include:

Srre—-adenoy o moot recent -plans

3 fhe-ﬂame—&ﬁﬁmﬂmeﬁ{—ﬁﬁd—termfﬂﬂtmﬁ-dﬁte-fﬁfeaeh hpastandcurrent

(a) a copy of the latest annual report that includes the wind down plan submitted under
Section R592-19-4, a statement of any updated information that has changed or
become available after the last annual report was filed, and a certification that the
information submitted with the last annual report as updated is accurate as of the date
of submission of the notice sent under Subsection (1);

4+ (b) the name, title, email address, and telephone number for each current
employee;

4+ (¢ the name, email address, and telephone number for an agency
representative that can answer questions for at least one year after the wind down is
completed;

—te(d) a list of all pending files and all open orders in which a commitment has been
prepared but not paid for as of the date of the notice;



—tf(e) the agency's written acknowledgement that a final audit of the agency’s trust and
ing accounts will within wind down i
completed; ard

——{f) a statement of the plan for:

(i} completing pending transactions that have closed in which title insurance policies
must be issued;

(i1} completing open transactions that have not been closed in which a title insurance
commitment has been issued or in which funds are held in escrow:

(1i1) the administration of the funds held in escrow at the time of the filing of the
notice under Subsection (1), including the processes disbursements and for
escheating funds remaining in the escrow account(s) after disbursement attempts
have been exhausted:

{1v) providing access to pending and historic files to provide information and
documents requested by consumers, lenders, and other parties to the transactions:

(v) completing the winding down of the business of the title agency, including the
payment of premium and fees to the agency’s active underwriters.

(g) the date on which the wind down will be completed-; and

{h) any other information reguired by the Department to monitor the wind down.

{3) The nolice to each active underwriter shclll include the informdlion described in

1nf0| matlon prevrously 1ncluded in the annual report or attdched wind down plan, bul is
not required to include the wind down plan described in Subsection (2)(a).

R592-19-6. ProvidingEserowRecords, Files and Trust A ccount Information teantnderwriter
Before the Wind Down is Completed.

i

2} (1) Before the date on which the wind down is completed, an agency shall provide
to each underwriterfromwhichthe agency haderhasarappeintment the-fettowing
records-pertaining tothatunderwriteractive underwriter for business placed through
that underwriter, the information not already inciuded in the annual report or attached
wind down plan under Section R592-19-4, or identify the annual report section where it
appears, including:

=

—f3(a) a list of pending escrow transactions; and
—te(b) a list of outstanding escrow commitments::

{2Har-Foreaeh(c) a list of files for which a title commitment has been issued, and the
transaction has not closed;

{d) any updated physical or electronic location of the escrow files and title files described
in Subsections (1 ){a) through {1)c): and




(e} any updated name, email address, and telephone number of the person responsible for
custody of those files.

(2) {a) For each pending escrow transaction, outstanding escrow commitment, or open title
order identified in Subsection (1}{t), an agency shall send te-each interested person a
written notice that states:

(i} that the name-efagency is winding down under the underwriterthathas-custody
and-eontrotsupervision of the persen's-fitesDepartment; and

——(ii) the location of the person’s escrow file(s) or title file{s).

(iii} the contact information for the tnderwriterin-Subsection{2j{a}t-ugency

representative or file custodian who can respond to reguests concerning the file: and

—{iv) that no underwriter is required to accept custody or control of the person's
file(s): solely because the agency is winding down.

(b) The agency shall send the written notice to each underwriterinterested person in
Subsection (2j{&}(i) no later than 30 days before the agency's final date of operation,

(c) The agency shall retain a copy of the written notice described in Subsection (24£})in
the escrow and title insurance file of each interested person.

(3}) (a) An agency shatt remains responsible for reconciling each trust account and for
disbursing, transferring, or otherwise resolving escrow funds in accordance with
applicable law and written escrow instructions.

{b) An agency may not transfer fungsirattundisbursed escrow andor investment
accounts funds to the-approptiatean underwriter ferthe-benefitofthepersensentitted
tothe-fundsunless the underwriter has agreed in writing to accept the funds, the transfer
is required by law or court order, or the transfer is otherwise authorized by the

Department.

——b—The—+transter shall be-ecempletad befera(d) No later than
the date on Wthh the wmd down plan is completed-

1--1pelude

——+&+——a—%+4#—eﬁ—%hp—ﬂe¢rﬁed eoftransferyrad funda . and

———{ Fid— ki O
—{#&4—An,_an agency shall prov1de ’te—the Department with any information not already
included in the annual report or attached wind down plan submitted under Section R592-

19-4, including:

() a copy of thetistseach list described in Subsections (1)(byanda) through (1)(chre
taterthan).
(b} any updates to the date-erwhich-wind-dowriscomptetedfile-location, custodian,

trust-account access, or escrow-accounting information described in Section R592-
19-4; and




{c) a trust-account reconciliation status report identifying any account that has not been
fully reconciled or any escrow funds that remain undisbursed or unresolved,

R592-19-7. PostWindbDowrAudit:Underwriter Review; License Termination
(1) An agency shall conduct a final audit of the agency S trust anda ccount(s), operating

gscrow files, ¢
completion of the wind down.

S (2) The final audit report shall be sent, within 60 days after the wind down is

completed, to:
——(a) the Department at titlef@utah.gov; and
(b) each uactive underwriter-fromwhich.

(37 An agency may not surrender, cancel, lerminale, or oflierwise allow lermination of ils
resident agency title insurance producer license until after the agency has an

appeintmentimmediatety-beforesubmitied the date-enwhiehfinal audit report

required by Subsection (2) to the Department and to each active underwriter,

(4) {a) Upon receipt of a final audit report, an active underwriter may conduct an audit of the
agency's files, accounts, and records tor business placed through that underwriter to
determine whether there are outstanding files, unreconciled trust-account items,
unpaid premiums, unresolved escrow funds, ot other issues related to the wind down

wascompteted,
—(%)-—H—aﬁ{b} The agency, each owner of the mzency, and each perqon responsible for

accoums, and recoxds necessary for an audlt under Subsectlon {4j{a].

{3) (a) Within |5 days after receiving the final audit report required by Subsection (2), an
active underwriter shall notify the Department that the underwriter has received the

report.

(b) If an active underwriter conducts an audit under Subsection (4), the underwriter shall
notify the Department within |5 days after completing the audit whether, based on the
underwriter's review, there are outstanding files, unreconciled trust-account items,
unpaid premiums, unresolved escrow funds, or other issues requiring further action.

{c} If an active underwriter identifies an outstanding issue described in Subsection (5 )b},
the notice to the Department shall describe the issue and any corrective action
requested from the agency.

(6) If an active underwriter does not receive a final audit report within 60 days e£after
the date the wind dewnwinddown is completed, the active underwriter shall-
—t &) report the non-receipt to the Department within ten days;and.




(2), the Department may require an active underwriter to prepare a firatauditreport
based on records in the active underwriter's possession; and.

—ti)b} If the Department requires a report under Subsection (7){a), the active
underwriter shall submit the report to the Department within 30 days efrotifyingafier
the Department's request, unless the Department_grants an extension,

{4(8) If thean active underwriter completes thefirataudita report; under Subsection (7),
the expense of preparing the report may be reimbursed under Section 31A-41-203_if
applicable.

R592-19-8. Effective Date,

The commissioner will begin enforcing this rule 45 days from the rule's effective date.

R592-19-9. Severability.

If any provision of this rule, Rule R592-19, or its application to any person or situation is held
invalid, such invalidity does not affect any other provision or application of this rule that can be
given effect without the invalid provision or application. The remainder of this rule shall be
given effect without the invalid provision or application.

KEY: title, escrow, insurance, wind down

Date of Enactment or Last Substantive Amendment: Authorizing, and Implemented or
Interpreted Law: 31A-2-404(6}): 31 A-23a-413: [additional statutory authority 1o be added




Proposed Statutory Changes

31A-23a-[New Section|. Resident agency title insurance producer wind down; personal liability
of owners and controlling persons.

(1) As used in this section, "resident agency title insurance producer” means the same as that
term is used in Section 31A-23a-413 and rules made by the commissioner concerning the
winding down of a resident agency title insurance producer.

(2) An owner, officer, director, manager, member, partner, or other person who controls or is
responsible for the trust accounts, escrow funds, books, records, files, or wind down activities of
a resident agency litle insurance producer shall ensure that the agency complies with applicable
statutes and rules governing a wind down.

{3) A person described in Subsection (2} is personally liable for a loss, shortage, unreconciled
trust-account item, unpaid premium, unresolved escrow fund, or other damages caused by the
person's failure to:

(a) reconcile, maintain, preserve, or account for trust-account funds or escrow funds:

(b) maintain or preserve escrow files. title files, accounting records. or underwriting records;

{c) conduct or submit a final audit required by statute or rule;

(d) cooperate with the commissioner, a Department designee, a conservator, or an
underwriter conducting a review authorized by statute or rule; or

(e} otherwise properly wind down the resident agency title insurance producer.

(4) Liability under this section is in addition to, and does not limit, any civil penalty, restitution,
administrative order, criminal penalty, bond claim, insurance claim, title recovery claim, or other
remedy available under this title or other law.

{3) The commissioner may make rules to administer this section in accordance with Title 63G
Chapter 3, Utah Administrative Rulemaking Act.

3t A-[New Section]. Conservatorship of a resident agency title insurance producer during wind
down.

(1) The commissioner may petition a court of competent jurisdiction for appointment of a
conservator for a resident agency title insurance producer if the commissioner determines that:

(a) the agency is unable or unwilling to complete a wind down plan required by statute or
rule;

(b} trust-account funds, escrow funds, title files, escrow files, or accounting records are
missing. unreconciled. at risk. or not reasonably accessible:

(¢} an owner or controlling person has failed to cooperate with the Department, a Department
designee. an active underwriter. or a person responsible for custody of records; or

{d) appointment of a conservator is necessary to protect consumers, escrow funds, title




(2) A conservator appointed under this section may, subject to court supervision:

(a} take possession or control of books, records, files, accounts, systems, and other property
necessary to complete the wind down:

(b) obtain access to trust accounts, operating accounts. escrow files, title files, accountine
systems, email accounts, title-production systems, and other records or systems necessary
to complete the wind down:

{c) reconcile trust accounts and escrow funds:

(d) complete, transfer, or arrange for completion of pending escrow transactions and
outstanding title or escrow obligations:

(e) transter files, funds, or records o a successor escrow holder, a court, the Department, or
another person as ordered by the court or authorized by the commissioner:;

{(f) engage accountants, auditors, attorneys, information-technology vendors, escrow
personnel, storage vendors, or other professionals necessary to administer the
conservatorship; and

(g) take other action authorized by the courl to protect consumers, escrow funds, title

(3) The costs and expenses of a conservatorship may be paid from the agency's assets, assessed
against responsible owners or controlling persons, or paid in another manner ordered by the
court,

(4) An owner, officer, director, manager, member, partner, employee, file custodian, vendor, or
other person with custody or control of records, systems, funds, or property of the agency shall
cooperate with the commissioner and any conservator appointed under this section.

(3} A conservator, the commissioner, the Department, and a person acting under their direction
are not liable for an act or omission taken in good faith under this section, except for gross
negligence or willful misconduct.

(6) The commissioner may make rules to administer this section in accordance with Title 63G,
Chapter 3, Utah Administrative Rulemaking Act.




