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Meeting Minutes
Division of Finance, 2110 State Office Building, Salt Lake City, Utah  84114
September 16, 2014
11:30 a.m.

Public Meeting Minutes
Attendance - Board Members:  
                      Brody Keisel, Sanpete County Attorney-Chair (absent)
                      Scott Garrett, Iron County Attorney 
                      Kirk Wood, Duchesne County, Commissioner 
	          James Withers, Millard County, Commissioner (absent) 
                      Richard Gale, Attorney (absent)
                      Denise Porter, Attorney (absent)
                      John Reidhead, Director, Division of Finance 
                      Barry Huntington, Garfield County Attorney – Vice Chair 
                      Richard Schwermer, Administrative Office of the Court 
Attendance - Staff and Others:         
                      Paul Tonks, Attorney General’s Office
	          Joey Palmiotti, Accountant, Division of Finance
                      Barbara Sutherland, Administrative Assistant, Division of Finance
	          Mary Corporon, Attorney (visitor)
	          Gary Pendleton, Attorney (joined meeting via phone)
                      Brian Filter, Washington County Attorney, (joined meeting via phone)
	          
Note: A copy of meeting materials, and an audio recording of the meeting can be found on the Public Notice Website.

1.	Welcome:

Barry Huntington, Vice Chair, invited everyone to the meeting and asked everyone to introduce themselves.

2.	Review and approval of minutes from the meeting held on June 24, 2014.

Scott Garrett had a correction in the minutes in number 5. Review of Current Cases. Thad Douglas Roberson-Iron County. The unapproved minutes said that he was in the State Hospital, and that is not correct.

Kirk Wood also had a correction to the minutes in 1. Welcome on the agenda, there was a motion to move to agenda items 6 & 7. He feels the language that says; all board members present voted should be changed to all present voted in favor.  

With those changes Scott Garrett moved to approve the minutes. Kirk Wood seconded the motion; all present voted in favor, the motion carried.

3.	Washington County Attorney Brian Filter and Gary Pendleton joined the meeting by phone to address the appointment of Mr. Pendleton to the “Rule 8 Qualified” attorney list, and counsel for Brandon Perry Smith.

Gary Pendleton and Brian Filter addressed the Board about counsel for Brandon Perry Smith. Mr. Pendleton was not on the rule “8” qualified list of attorneys when Judge Shumate signed an order appointing him as the defense counsel for Brandon Smith. Judge Westfall is the new judge in Washington County and does not want to sign the order until Mr. Pendleton has been approved by the Board.

This case has been pending since 2010. Mr. Pendleton has been paid $25,000 from a private source. When the state gave notice of their intent to seek the death penalty is when Mr. Pendleton told the court he would need to have additional counsel with him, and that the family was out of funds. Judge Shumate made a finding that it was within the defendant’s best interest that he continues on the case. Judge Shumate also made a finding that Gary Pendleton was rule 8 qualified.

Rick Schwermer stated that Judge Shumate has the authority to appoint counsel, but does not have the authority to appoint someone to be paid by the Indigent Defense Fund. Mr. Schwermer explained the process to be added to the Rule “8” Qualified pre-contracted attorney list, and to be appointed to a case that is paid by the Indigent Defense Trust Fund. 

Gary Pendleton has submitted to the board the information to be considered for the rule “8” qualified list of attorneys.

Mr. Schwermer said the Board will go through the process of considering Mr. Pendleton to be on the Rule 8 Qualified list and then he will follow up with Judge Westfall about an appointment. If Judge Westfall appoints Gary Pendleton to the case, the Judge will need to make another finding that he is Rule 8 qualified.

The Board reviewed Mr. Pendleton’s application and his proof of liability insurance. Scott Garrett made a motion to accept Gary Pendleton to the list of pre-contracted rule 8 qualified attorneys. Kirk Wood seconded the motion. A vote was taken, all present voted to approve Mr. Pendleton to the list.

Rick Schwermer will contact Judge Westfall about the appointment of counsel for Brandon Perry Smith.

Mr. Pendleton asked if he would be paid for work that has been done before there was a signed contract.

Paul Tonks explained that it is the Board’s decision to decide if payment should be made for work done before a contract was in place. 

Rick Schwermer explained that the Board approved Mr. Pendleton to be added to the list, now he will need to be appointed pursuant to the contract by the judge, and then Mr. Pendleton will need to submit his billings. The Board will then decide if they will pay for work done prior to the contract.

John Reidhead asked about the $25,000 that had been paid to Mr. Pendleton from a private source and if it would change the amount that the fund would pay on the contract. No decision to change the contract compensation amount was made.

There was a discussion about authorizing payment to Gary Pendleton for the work he has done on the case without a contract. 

Scott Garrett made a motion contingent upon Gary Pendleton being appointed under the contract that the Board reimburses him for work done that is appropriate since January 29, 2014, the date that Judge Shumate appointed Mr. Pendleton to the case. Rick Schwermer seconded the motion. A vote was taken all present voted in favor, the motion carried.

Paul Tonks reiterated that the purpose of the Board is to do things according to the rule that is in place. But, at the same time the board wants to have attorneys compensated for the work they do, as long as it is reasonable and falls within the contract.

4.	Mary Corporon to address Board about additional funding on the Stephanie Sloop case.

Kirk Wood moved to close the meeting to discuss the status of the Stephanie Sloop case. Also, to discuss things that would be attorney client privilege which should not be disclosed to the public, but is important for the Board to understand in order to determine funding issues. Scott Garrett seconded the motion. All present voted in favor of closing the meeting. Motion passed. The meeting went into executive session.

Barry Huntington explained that the meeting was out of executive session.

Rick Schwermer made a motion to approve billings from Mary Corporon up to $140,000 based on the unforeseen and unusual circumstances described by counsel. Kirk Wood seconded the motion, all present voted in favor. Motion passed unanimously.

Mary Corporon thanked the board and left the meeting.

5.	Assignments from the last meeting.

1. Send Aric Cramer letter to inform him of the Board’s intent to remove him from the pre-contracted list of Rule 8 Qualified Attorneys. (Letter sent on Aug. 5, 2014.)

2. Send Gary Pendleton letter and information to submit back to the Board to be considered for the Rule 8 Qualified list. Judge appointed Mr. Pendleton to the Brandon Smith case. (Sent July 3, 2014) 

3. Paul Tonks will look at the contract and the statute, to determine if co-counsel will need to be appointed in the Thad Robertson case.

Paul stated the language in 1. D. of the contract says; that defenders will follow the ABA guidelines for the appointment of counsel in death penalty cases as long as the death penalty is sought. The ABA guidelines require a co-counsel for death penalty cases. Criminal Rule 8 (b) also states if an indigent defendant is charged with an offense that is punishable by death, then the law states that there will be two or more attorneys to represent the defendant. The Federal statute also requires two attorneys for death penalty cases and goes back to one attorney when the death penalty is removed.

By the contract or by law there is no requirement for the Fund to pay for a second counsel on the Thad Robertson case. The death penalty has been removed and the second counsel withdrew from the case. Doug Terry has been informed of this decision.

The way the current contract is written, second counsel may continue on in the case even if the death penalty is removed. It was discussed changing the language in the contract to say; once the death penalty is pulled, the second counsel would be removed.

Paul Tonks will work on the new language for the contract, and bring it back to the next Board Meeting for approval.

6.	Fund Balances as of 9/11/14, and County Assessments for 2015.

Joey Palmiotti reviewed the fund balances. There is $440,741.67, including the $42,481.00 pending commitment in the Indigent Capital Defense Trust Fund.

The Indigent Inmate Trust Fund has a balance of $987,515.02.

The Board reviewed the spreadsheet for the county assessments. 

Rick Schwermer moved to approve a full assessment for 2015, Barry Huntington seconded the motion. All present voted in favor to approve a full assessment. Motion passed.

7.	Review of Current Cases:

Stephanie Sloop-Davis County, Mary Corporon Attorney, Preliminary hearing in November.

Sun Cha Warhola-Davis County, Edward K. Brass Attorney, Competency issue.

Thad Douglas Robertson-Iron County, Douglas Terry Attorney.  Scheduled for jury trial February 6-20, 2015.

David Drommond appeal-Davis County, Arnold Wiggins Attorney. Covering the Effexor issue. Supreme Court agreed with Mr. Wiggins on that part of the appeal.

William C. Lawton-Sevier County, James A. Valdez Attorney, There has not been any new billings. Barbara will check with James Valdez for a status update.

Richard Andrew Jones-Washington County, Stephen McCaughey Attorney,

Sept. 9, 2014 Richard Andrew Jones pled no contest in the 5th District Court for 2 charges of aggravated murder. Case completed except for sentencing hearing.

Brandon Perry Smith-Washington County, Gary Pendleton Attorney, 

There has been a preliminary hearing. Washington County rendered their notice to seek the death penalty. Mr. Pendleton filed a motion to quash the decision; the County filed their answer and is waiting for a response pending defense counsel being appointed and under contract. Mr. Pendleton filed an extension for his reply memorandum until they knew if he was going to have a contract to be paid. The judge extended the date for the filing of the reply.

Glen Howard Griffin appeal-Box Elder County, Jennifer Gowans Attorney, Everything has been submitted.  

Robert Cameron Houston appeal, Davis County, John Pace Attorney, nothing new.

Martin Chris Nelson appeal-Iron County, Liz Hunt Attorney. Before the Supreme Court, waiting for oral argument.

Indigent Inmate Fund Cases Sanpete County, (Gunnison Prison):

Steven Crutcher, aggravated murder, Sanpete County, Ed Brass Attorney, No billings yet.

Steven Crutcher, additional charges, Doug Neeley Attorney, continuing.

Abel Castillo, Doug Neeley Attorney, continuing. 

Jose Willmond, Doug Neeley Attorney, continuing. 

8.	Contract language changes about monthly billings (see 2 F. in the contract). Define the language in the contract “exceptional circumstances” (see 2 C in the contract) to be more specific. Change contract to $.10 per copy (see 2 D in the contract).

There was a discussion about adding some language changes in the standard contract. Barry Huntington would like unforeseen an exceptional circumstances defined better. Paul Tonks will review the language and make suggestions for the next meeting.

It was decided to add the language on monthly billings to: Monthly billings are required; if billings go beyond the presumptive cap they still need to be submitted monthly. The Board has the right to decide not to pay charges that are more than three months old that have not been previously submitted (2. F. in the contract). These proposed language changes will be changed and sent out to the board for approval.

John Reidhead made a motion to add the language; internal copies will be reimbursed at 10 cents per copy (3 A. (9) in the contract). Kirk Wood seconded the motion. Motion passed unanimously.

9.	Board Members Terms that are Expiring:

There was a discussion about the board members whose terms are expiring Dec. 31, 2014. They are as follows:
Brody Keisel, appointed by the Prosecution Council. (Post Meeting, Brody was reappointed for another 3 year term.)
Barry Huntington, appointed by the Utah Association of Counties. (The Board would like Barry to be appointed to another term.)
Commissioner Kirk Wood, appointed by the Utah Association of Counties. (Retired.)
Commissioner James Withers, appointed by the Utah Association of Counties.
Denise Porter, appointed by the Indigent Defense Fund Board.
Richard Schwermer, appointed by the Administrative Office of the Court. (Court will reappoint.)

 Letters have been sent to the Utah Prosecution Council and Utah Association of Counties for board appointments. A letter will be sent to Denise Porter about her term ending and ask her if she would be interested in serving another term. 

10. 	Other Business: 

11.	Next Meeting: December 2, 2014. 11:30 a.m.

John Reidhead moved to adjourn the meeting, Barry Huntington seconded the motion. Motion carried. Meeting adjourned at 1:15 p.m.

Assignments:
Rick Schwermer will contact Judge Westfall about appointing counsel for Brandon Perry Smith. (Rick contacted Judge Shumate, Gary Pendleton was appointed, a contract has been sent out.)

Paul Tonks will write new language for the standard contract about second counsel after the death penalty has been removed. He will bring the proposed change to the contract to the next meeting for the board to review.

Paul Tonks will add additional language to the standard contract to define unforeseen and exceptional circumstances. The Board will review the additional language at the next meeting.

Finance will add language to the standard contract about monthly billings, and add to the contract the board approved 10 cents per copy for internal copies.

Barbara will send letter to Denise Porter about her term ending.


1

