
Manila, Utah

October 28, 2014
A special electronic meeting of the Daggett Board of Education was held at Manila High School on October 28, 2014. President Asbill called the meeting to order at 5:30 P.M.  Also attending were members Barber, and Reid at Flaming Gorge Elementary; and Business Administrator Robinson.  Members Olsen and Pallesen were absent.

Mrs. Barber moved to approve the following policy revisions on the 3rd and Final Reading as modified.  Motion was seconded by Mrs. Reid and carried unanimously. (See attachment #1)




BM 1900 – Charter Schools





CAB 2010 – Revenue & Budgeting: Local Revenue





CAC 2030 – Revenue & Budgeting: Budget





CB 2100 – Procurement





CBA 2102 – General Procurement





CBB 2104 – Awarding Contracts by Bidding





CBC 2106 – Awarding Contracts by Reverse Auction





CBD 2108 – Awarding Contracts by RFP





CBE 2110 – Small Purchases





CBF 2112 – Exceptions to Standard Procurement Processes





CBG 2114 – Contracts and Limitations





CBH 2116 – Interaction with Other Procurement Units





CCA 2132 – School Construction Bidding





CCF 2142 – Procurement of Architect – Engineer




CDA 2162 – Procurement Protests





CDB 2164 – Procurement Protest & Debarment Appeals





CDD 2168 – Procurement Violations & Offenses





CE & CEB 2200 – Emergency Response





CEA 2210 – School Safety Plan Video & Audio





CG 2400 – School Plant


Mrs. Barber moved to approve the following policy revisions on the 2nd Reading as modified.  Motion was seconded by Mrs. Reid and carried unanimously.





CBA 3000 – Certified Personnel





DBB 3000 – Classified Personnel





DKAB 3180 – Hiring Preference of Veterans & Spouses





DFA 3500 – Professional Development Plans





DHA 3530 – Orderly School Termination





DMA 3600 – Employee Acceptable Use Personal Owned





DMB 3610 – Acceptable Use of District Owned





EBA 4100 – Term of Instruction School Year





ECA 4200 – Curriculum Required Instruction





ECH 4280 – Curriculum Human Sexuality





EHA 4700 – Graduation Requirements





FBB 5110 – Admissions & Attendance Compulsory





FFB 5150 – Admissions & Attendance Enforcement





FBF 5160 – Re Entry into Public Schools





FDEA 5242 – Wellness Policy & Appendix





FDACD 5347 – Medical Recommendations by School





FEA 5410 – Education & Family Privacy





FHA 5710 – Safe Schools





FGAD 5717 – Student Rights & Responsibilities





GC 6200 – Community Use of School Facilities





GE 6400 – School Community Councils





FDE – Wellness Policy Adoption Process





GAD – Public Information School Report Card





GCD – Political Party Use of School Facilities

Mrs. Reid moved to table the revision of the following policies, seconded by Mrs. Barber and carried unanimously.





EEB 4410 – Instructional Resources Internet





FGAB 5620 – Student Conduct Electronic Devices 

There being no further business, President Asbill declared the meeting adjourned.


         



President, Board of Education 

 

Clerk, Board of Education
Attachment #1

1900 BM

Revised 10.28.2014

Charter Schools:  Charter School Sponsorships

Sponsorship of Charter Schools

The Utah State Legislature has authorized school districts to contract with individuals and entities to sponsor charter schools within the district’s boundaries, whether the charter school is converted from an existing district school or is a new school.

Utah Code § 53A-1a-515(1) (2014)

Application Process for Charter School Status

The Board hereby elects to receive applications from individuals and organizations to establish charter schools within the boundaries of the District.  An application for a charter school sponsored by the District should address each of the issues which are required to be included in the charter.  To be approved by the Board, a proposed charter school at a minimum must serve at least 484 students, must meet the curriculum standards established by the State Board of Education, and must meet the minimum financial standards established by the State Board of Education.

Utah Code § 53A-1a-515(10) (2014)

Application to Convert an Existing Public School to a Charter School
With the necessary authorization, the principal, teachers, or parents of students at an existing District school may submit an application to the Board to convert all or part of the school to a charter school.  Before an application to convert the entire school may be submitted, a petition approving that application must be signed by at least two-thirds of the licensed educators employed at the school and by at least two-thirds of the parents or guardians of students enrolled at the school.  A petition approving an application to convert a portion of the school must be approved by a majority of the licensed educators employed at the school and a majority of the parents or guardians of students enrolled at the school.

Before the Board may approve a conversion application, it must determine that the students opting not to attend the proposed converted school would have access to a comparable public education alternative and that current teachers who choose not to teach at the converted school would receive a first preference for transfer to open teaching positions for which they qualify within the District or that applicable policy or agreements regarding staff reduction would apply.

Utah Code § 53A-1a-515(1)(b) (2014)
Contents of Proposed Charter

An approved charter is a contract between the charter school applicant and the Board of Education which describes the rights and responsibilities of the applicant and the Board of Education and when approved allows for the operation of the proposed charter school. To be approved by the Board, a proposed charter must include each of the following components and do so in a manner satisfactory to the Board: 

1. The name of the proposed charter school and the name of the charter school applicant;

2. The mission statement and purpose of the proposed charter school;

3. The proposed opening date of the proposed charter school;

4. The grade levels and number of students to be served by the proposed charter school;

5. A description of the structure of the proposed charter school’s governing board, including the number of board members, how members of the board are appointed, and the terms of office of board members;

6. Assurances that:

a. The governing board shall comply with the charter school’s bylaws and articles of incorporation and applicable federal and state law and State Board of Education rules;

b. The governing board will meet all reporting requirements applicable to public schools; and

c. That except as provided for under the Charter School Credit Enhancement Program (Title 53A, Chapter 20b, Part 2), neither the Board of Education nor the State or any agency of the State is liable for the debts or financial obligations of the charter school or a person who operates the charter school; 

7. Which administrative rules the State Board of Education will waive for the charter school;

8. The minimum financial standards for operating the charter school;

9. The minimum standards for student achievement at the charter school;

10. The mission and educational goals of the school, the curriculum offered, and the methods of assessing whether students are meeting educational goals;

11. How the school will provide adequate liability and other appropriate insurance for the school, its governing body, and its employees, including its ability to participate in the state’s risk management program;

12. The proposed school calendar, including the length of the school day and school year;

13. The physical facility in which the school will be housed, if known at the time the charter is signed;

14. The qualifications to be required of the teachers, which shall include undergoing a criminal background check;

15. The school’s intentions regarding creation of or access to library facilities;

16. A description of the school administrative and supervisory services;

17. The school’s policies and procedures regarding employee evaluation and employment of relatives; and

18. The signatures of the charter school’s governing board members and (upon approval by the Board) the signature of the president of the Board of Education.

Utah Code § 53A-1a-508 (2011)

Acceptance or Rejection of Application

The Board shall act to accept or reject the application for charter school status within forty-five (45) days after initial submission.  

If the Board rejects the application, it shall state in writing the specific reasons for rejection.

A rejected applicant may modify its application and resubmit for reconsideration by the Board or may appeal the denial under the procedure set out below.

Utah Code § 53A-1a-515(4) (2014)

Accountability and Review

As required by Utah State Office of Education regulations, an authorized representative or representatives of the Board shall visit and inspect the charter school at least once within the first year of its operation. An authorized representative or representatives of the Board shall visit and inspect the charter school thereafter as determined during the approval process.  The Board shall provide the charter school with a written report regarding each visit and inspection which sets forth any identified strengths, deficiencies, required corrective actions, and timelines for corrective action, as applicable. Deficiencies are matters where the charter school is in violation of Utah Code § 53A-1a-507 or with other governing law, is not satisfying financial, academic, or operational obligations in its charter agreement, or is not providing required documentation after receiving a notice of noncompliance.

The Board may also issue a written notice of noncompliance to a charter school if the charter school does not meet standards described in its charter agreement or Board standards due to a significant structural or organizational problem, or if the school fails to follow its charter agreement, or if the school violates any law or regulation.  This notice may be accompanied by suggestions or a plan for compliance.  The Board shall send a copy of the notice of noncompliance to the State Charter School Board.

In addition, the Board shall annually review and evaluate the performance of the charter school and monitor the school for compliance with state and federal laws and regulations.  In evaluating the school’s performance, the Board may use data and information including, but not limited to, the school’s annual financial audit report, statutorily required reports from the school, or reports required in the school’s charter.  However, the Board may not impose performance standards which are not permitted by statute and which limit, infringe, or prohibit the charter school’s ability to successfully accomplish the statutory purposes of charter schools outlined in Utah Code § 53A-1a-503 or as otherwise provided for by law.

The Board shall notify the State Board of Education within 20 days of any charter school deficiencies that initiate direction from the Board to the charter school for corrective action.

Utah Code § 53A-1a-515(7) (2014)

Utah Code § 53A-1a-507 (2014)

Utah Admin. Code R277-481-5 (June 4, 2014)

Remediation of Deficiencies

The Board’s notice to a charter school of deficiencies, required corrective action, and the time for completing corrective action shall also inform the charter school that it has a reasonable time to remedy the deficiency.  (This does not apply in cases where immediate termination of the school’s charter is appropriate.)

If the charter school fails to remedy the deficiency or deficiencies within the established time line, then the Board may:

1. Remove a charter school director or finance officer;

2. Remove a governing board member;

3. Appoint an interim director or mentor to work with the charter school, to be paid from charter school funds; or

4. Subject to the procedure set forth below, terminate the school’s charter.

Utah Code § 53A-1a-509(2), (3) (2014)

Termination of Charter School Status

The Board may terminate a charter school that it sponsors for the following reasons:

1. Failure to meet the requirements stated in its charter;

2. Failure to meet generally accepted standards of fiscal management;

3. Failure to provide adequate liability and other appropriate insurance;

4. Subject to space being available for students in other public schools, for failure to make adequate yearly progress under the No Child Left Behind Act under the circumstances that local districts are required to implement alternative educational arrangements under that law;

5. Violation of law, including but not limited to violation of the requirements to

a. Submit an annual progress report to the Board of Education stating:

i. The school’s progress toward achieving its goals set forth in its charter; and

ii. Financial records of the school, including revenues, expenditures, and employee salary and benefit levels.

b. Be non-sectarian in its programs, admission policies, employment practices and operations;

c. Not charge tuition or fees except those normally charged by public schools;

d. Not employ an educator whose license has been suspended or revoked by the State Board of Education;

e. Meet all applicable health, safety, and civil rights requirements;

f. Submit all annual reports required of public schools, including an annual audited financial report;

g. Not advocate unlawful conduct; or,

6. Other good cause shown.

Utah Code § 53A-1a-510(1), (7) (2014)

Utah Code § 53A-1a-507(1), (4), (6), (8), (10) (2014)

Procedure for Termination of Charter

If the Board determines that the charter of a school it sponsors should be terminated, then the following procedure shall apply:

1. The Board shall notify the charter’s school governing board in writing of the proposed termination and the grounds for termination.  This notice shall also inform the school governing board that it may in writing request an informal hearing before the Board regarding the proposed termination.

2. If the school governing board requests a hearing, the Board shall conduct that hearing within 30 days of receiving the request.  The hearing shall be conducted under the informal hearing procedures of the Utah Administrative Procedures Act.

3. If following the hearing the Board by majority vote determines to terminate the charter, the school governing body may appeal that decision to the State Board of Education.

Notwithstanding the above, the Board may terminate a charter immediately if good cause therefore is shown or if the health, safety, or welfare of the students at the charter school is threatened, except as provided below for schools with qualifying outstanding bonds.

Utah Code § 53A-1a-510(2), (4) (2014)

Procedures Applicable to Charter Schools With Outstanding Bonds

The procedures for remedying deficiencies and for terminating a charter school’s charter are modified where the school has outstanding bonds issued under the Charter School Credit Enhancement Program, as follows.

The notice of deficiencies shall also be given to the Utah Charter School Finance Authority.  The Board must also give notice to that agency before it may take one of the actions other than termination.  Where the Board seeks to terminate the school’s charter, the notice of proposed termination and grounds for termination is also provided to the Utah Charter School Finance Authority.  The hearing on termination is held at least 120 days after the notice is given to the Authority and the charter school governing board (rather than 30 days).  Before the hearing is held, the Authority will meet with the Board to determine whether the deficiency may be remedied in lieu of termination of the charter.  If after the hearing the Board votes to terminate the charter, termination nevertheless may not be effected without the agreement of the Authority.  Similarly, where immediate termination of a charter might be appropriate, such termination cannot be effected without the agreement of the Authority.

Utah Code § 53A-1a-509(1)(b), (4) (2014)

Utah Code § 53A-1a-510(2)(a)(ii), (2)(e), (3) (2014)

Appeals from Board Actions

Subject to and pursuant to the rules and procedures established by the State Board of Education, the following actions may be appealed to the State Board:

1. Termination of a charter;

2. Denial of proposed amendments to a charter;

3. Denial or withholding of funds from the charter school governing board; and

4. Denial of a charter application.

In taking any of these actions, the Board shall provide written notice to the charter school governing board chair or authorized agent of the action and of appeal rights and timelines.  (An appeal must be submitted to the State Superintendent within 14 calendar days of the challenged action.)  

The Board shall also post information about the appeals process on its website and shall provide training to charter school governing board members and authorized agents regarding the appeals process.

Utah Admin Rules R277-481-8 (June 4, 2014)

School Operation Following Termination

If a charter is terminated, then the District may either assume management and operation of the charter school or may upon application permit the governing board of another charter school or a private management company to operate the school.

Utah Code § 53A-1a-510(6) (2014)
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Revenue and Budgeting: Local Revenue

Borrowing in Anticipation of Taxes

The Board may borrow money in anticipation of the collection of taxes or other revenue of the School District so long as it complies with the Utah Local Government Bonding Act.





Utah Code § 53A-18-101(1) (2005)





Utah Code § 11-14-101 et seq.

Indebtedness Purposes and Limitations

The Board may incur indebtedness for any purpose in the interest of education but shall not incur any indebtedness in excess of the estimated District revenues for the current school year.





Utah Code § 53A-18-101(2) (2005)

Voting to Incur Bonded Indebtedness

The Board may in conformance with the Utah Local Government Bonding Act require, by a majority vote of the Board members, that the qualified voters of the District vote on a proposition as to whether to incur indebtedness by bonding, provided that:

1) The debts of the District are equal to school taxes and other estimated revenues for the school year and additional indebtedness must be incurred by the District to maintain and support schools in the District; or

2) The Board determines that it is advisable to issue school district bonds to purchase school sites, buildings or furnishings or to improve school district property.





Utah Code § 53A-18-102(2) (2014)





Utah Code § 11-14-101 et seq.

Before a bond approval measure may be submitted to the voters, the Board must comply with the requirements of the Transparency in Ballot Propositions Act, including publication of arguments for and against the bond issue and holding a public meeting on the measure as required by the Act.





Utah Code § 11-14-201(1)(b) (2014)





Utah Code § 59-1-1601 et seq. (2014)

Restriction on Use of Bond Funds

The proceeds of bond issuances must be used in accordance with the plan of finance specified in the bond election voter information pamphlet or in accordance with the plan of finance as adjusted by the Board of Education.  Such adjustment may only be made upon a determination of compelling circumstances and with a two-thirds majority approval of the Board of Education.





Utah Code § 53A-18-102(4), (5) (2014)

Refunding Bonds

If the Board determines that it desires to refund bonds, it shall follow the following procedure to determine the validity of the bond or bonds:

1) The Board shall have published once a week for two successive weeks in a newspaper published in the District, and give as required by Utah Code § 45-1-101, and post for two successive weeks in three public and conspicuous places in the District, a notice which satisfies the following requirements:

a) It describes with sufficient particularity for identification the bond or bonds intended to be refunded.

b) It requires any person objecting to the legality, regularity, or validity of the bonds, their issue or sale, or the indebtedness represented by the bonds, to appear before the Board at a specified place within the District on a specified day and time.

i) This time may not be less than 14 nor more than 60 days after the first publication or posting of the notice.

c) It requires the person to appear at the meeting with his objections in writing, duly verified.

2) The Board shall convene at the time and place specified in the notice and receive all objections which satisfy the requirements of the notice.

3) The objections shall be filed with and preserved by the Board.

4) If no written objections are presented at the time and place specified in the notice, the Board shall so certify and the Board may then refund the bonds.

5) Any person filing a written objection as stated above has 20 days to commence appropriate legal proceedings against the Board and others as may be proper parties, in the district court for the county in which the school district is situated, to challenge and determine the legality, regularity, and validity of the bond or bonds, their issue and sale, or the indebtedness represented by them.

6) If a person filing a written objection fails to commence legal proceedings against the Board within 20 days, and that failure is established by a certificate of the clerk of the court, the challenge to the legality, regularity, or validity of the bond or bonds, their issue or sale, or the indebtedness represented by the bonds is barred, and the Board may refund the bonds.





Utah Code § 53A-18-104 (2009)

Voted Local Levy

The Board may, in accordance with Utah Code § 53A-17a-133, request voter approval of a state-supported local levy and, if the ballot measure is approved, impose the levy.

Before a Board-initiated voted local levy measure may be submitted to the voters, the Board must comply with the requirements of the Transparency in Ballot Propositions Act, including publication of arguments for and against the measure and holding a public meeting on the measure as required by the Act. (Compliance with the Act is not required where the voted local levy measure is initiated by citizen initiative.)





Utah Code § 53A-17a-133 (2013)





Utah Code § 59-1-1601 et seq. (2014)

Board-approved Leeway

The Board may, in accordance with Utah Code § 53A-17a-134, levy a tax rate up to .0004 per dollar of taxable value within the local levy rate threshold.  This levy does not require voter approval but the Board by majority vote may condition imposition of the levy on voter approval.

If the levy is submitted to the voters for approval, the Board must comply with the requirements of the Transparency in Ballot Propositions Act, including publication of arguments for and against the measure and holding a public meeting on the measure as required by the Act.





Utah Code § 53A-17a-134 (2013)





Utah Code § 59-1-1601 et seq. (2014)
2030 CAC

Revised 10.28.14

Revenue and Budgeting:  Budget

School Board Budget

Prior to June 22 of each year, the Board shall adopt a budget and make appropriations for the next fiscal year.

Utah Code § 53A-19-102(1) (2010)

Tax Rate

If the tax rate in the proposed budget exceeds the tax rate defined in Utah Code Ann. § 59-9-924, the Board shall comply with the provisions of Utah Code Ann. § 59-2-918 and Utah Code Ann. § 59-2-919, unless one of the exceptions to these provisions (relating to prior voted leeway increases) set forth in Utah Code Ann. § 53A-17a-133 applies.

Utah Code § 53A-19-102(1) (2010)

Utah Code § 53A-17a-133 (2013)

Adoption of a Budget

Prior to adoption of a budget, the Board shall hold an open, public hearing on the proposed Budget, at which public comment is received.  In preparation for the hearing, the Board shall:

1) In addition to complying with the open meeting notice requirements set forth in Policy BEA 1300, publish notice that the Board will consider and adopt a budget at the designated Board meeting in a newspaper of general circulation within the District at least ten days before the day on which the meeting is held; and

2) File a copy of the proposed budget with the Business Administrator for public inspection at least ten days prior to the hearing; and

3) Post the proposed budget on the District’s website.

Utah Code § 53A-19-102(2) (2010)

Filing Budget

The Board shall file a copy of the adopted budget with the state auditor and the State Board of Education.

Utah Code § 53A-19-102(3) (2010)

Undistributed Reserve

The Board may place an undistributed reserve in the budget that does not exceed 5% of the maintenance and operation budget in accordance with the schedule adopted by the State Board of Education.

Utah Code § 53A-19-103(1) (1988)

Application of Undistributed Reserve

The Board may appropriate all or part of the undistributed reserve made to any expenditure classification in the maintenance and operation budget by a written resolution adopted by a majority vote of the Board.  The resolution shall state the reasons for the appropriation.  A copy of the resolution shall be filed with the State Board of Education and the State Auditor.

Utah Code § 53A-19-103(2) (1988)

Restrictions on Use of Undistributed Reserve

The Board may not use the undistributed reserve in the negotiation or settlement of contract salaries for District employees.

Utah Code § 53A-19-103(3) (1988)

Limit on Appropriations

The Board shall not make any appropriation in excess of the District’s estimated expendable revenue, including undistributed reserves, for the following fiscal year.

Utah Code § 53A-19-104(1) (2009)

Reduction of Budget Appropriations

The Board may reduce any budget appropriation at its regular meetings if notice of the proposed action is given to all Board members and the Superintendent at least one week prior to the meeting.

Utah Code § 53A-19-104(5) (2009)

Increase in Budget Appropriations

The Board may increase any budget appropriation only if:

1) The Superintendent in writing requests the Board to increase a specified budget appropriation and states the reasons for the proposed increase;

2) Notice that the request will be considered by the Board is published in a newspaper of general circulation and provided as required by Utah Code § 45-1-101 at least one week prior to the Board meeting at which the request will be considered; and

3) The Board holds a public hearing on the request prior to acting on the request and approves the increase by a majority vote of Board members.

Utah Code § 53A-19-104(6) (2009)

Prohibition of Inter-fund Transfers

District revenues shall only be spent within the fund for which those revenues were originally authorized, levied, collected, or appropriated, and inter-fund transfers of residual equity may not be made unless expressly authorized by the State Board of Education.

Utah Code § 53A-19-105 (2009)
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Procurement

Scope of Procurement Policies

This policy and the other policies in series CB 2102-2118, CC 2130-2144, and CD 2160-2168 govern procurement by the District.  “Procurement” means buying, purchasing, renting, leasing, leasing with an option to purchase, or otherwise acquiring a “procurement item.” A “procurement item” includes a supply, a service, construction, or technology.  The procurement process consists of all functions that pertain to the obtaining of a procurement item, including the description of requirements, the selection process, solicitation of sources, the preparation for soliciting a procurement item, the award of a contract, and all phases of contract administration.

Utah Code § 63G-6a-103(33), (34) (2014)

Except as specified in the following paragraph or elsewhere in the procurement policies, the District’s procurement policies apply to every expenditure of public funds irrespective of the source of the funds, including federal assistance, by the District, under any contract.

Utah Code § 63G-6a-105(2)(a) (2013)

Exclusions

The District’s procurement policies and regulations do not apply to:

1. The procurement of real property

Utah Code § 63G-6a-105(7) (2013); 63G-6a-1209(2) (2013)

2. Employment contracts or collective bargaining agreements

Utah Code § 63G-6a-103(43)(b) (2014)

3. Grants from the State or contracts with the State (except for policies relating to improper conduct)

Utah Code § 63G-6a-107(1) (2014)

4. Grants, gifts, or bequests:  notwithstanding procurement policies, the District may comply with otherwise legal terms or conditions of a grant, gift, or bequest.

Utah Code § 63G-6a-107(2)(b) (2014)

5. Expenditure of funds administered under the Percent-for-Art Program (except for Policy 2168, which does apply to such expenditures)

Utah Code § 63G-6a-107(1)(a) (2014)

Intent to Comply with Other Laws and Regulations

It is the District’s intent and purpose to comply with the Utah Procurement Code (Title 63G, Chapter 6a of the Utah Code) and with such regulations as are promulgated by the Utah Procurement Policy Board, which is the applicable rulemaking authority for procurement by the District.  To the extent that the District’s procurement policies conflict with either the Procurement Code or with applicable regulations, those code provisions or regulations shall govern.

Utah Code § 63G-6a-105(5), (6) (2013); 63G-6a-104(1)(i) (2014); 63G-6a-106(2), (4) (2014); 63G-6a-402(1)(a), (2) (2014)

Where the procurement involves expenditure of federal assistance, federal contract funds, local matching funds, or federal financial participation funds, the District shall comply with mandatory applicable federal law and regulations regardless of conflict with these Policies, state regulations, or the Utah Procurement Code.

Utah Code § 63G-6a-107(3) (2014)

Definitions

In addition to the definitions above or in other procurement policies, the following definitions apply to the District’s procurement policies:

“Contract” means an agreement for the procurement or disposal of a procurement item.





Utah Code § 63G-6a-103(9) (2014)

“Contractor” means a person who is awarded a contract with a procurement unit.





Utah Code § 63G-6a-103(10) (2014)

“Days” means calendar days, unless expressly provided otherwise.





Utah Code § 63G-6a-103(14) (2014)

“Grant” means furnishing, by a public entity or by any other public or private source, financial or other assistance to a person to support a program authorized by law.  It does not include an award whose primary purpose is to procure an end product or procurement item; or a contract that is awarded as a result of a procurement or a procurement process.





Utah Code § 63G-6a-103(21) (2014)

“Procurement officer” means Business Administrator, or another person designated by the Board of Education, or such other person as is designated by rule of the Procurement Policy Board.





Utah Code § 63G-6a-103(35)(a) (2014)

“Public entity” means any government entity located in the state that expends public funds and any political subdivision of the state.





Utah Code § 63G-6a-104(16) (2014)

“Supplies” means all property, including equipment, materials, and printing.





Utah Code § 63G-6a-103(54) (2014)
2102 CBA
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General Procurement Policies

Standard Procurement Processes

Except as stated in the following paragraph, procurements by the District must be conducted using a “standard procurement process.”  The standard procurement processes are (1) bidding, as described in Policies CBB 2104 and CBC 2106; (2) requests for proposals, as described in Policy CBD 2108; and (3) small purchases, as described in Policy CBE 2110.

Utah Code § 63G-6a-103(45) (2014)

Exceptions to Standard Procurement Processes

The only other permissible procurement methods apart from the standard procurement processes are procurements under the following District policies:  CBFA  Sole Source Procurement, CBFB  Emergency Procurement, CBFC  Prison Industry Goods Procurement, and CBFD  Community Rehabilitation Program Procurement.

Utah Code § 63G-6a-802 (2014); § 63G-6a-803 (2012); § 63G-6a-804 (2013); § 63G-6a-805 (2013)

Request for Information

A “request for information” is a nonbinding process where the District requests information relating to a procurement item.  The purpose of a request for information is to obtain information, comments, or suggestions from potential bidders or offerors before issuing an invitation for bids or request for proposals, to determine whether to invite bids or request proposals; and to generate interest in a possible invitation for bids or a request for proposals.  The District may use a request for information to prepare invite bids or request proposals for an unfamiliar or complex procurement, to determine the availability of a procurement item, or to determine best practices, industry standards, performance standards, product specifications, and innovations relating to a procurement item.

Utah Code § 63G-6a-103(38) (2014); § 63G-6a-502 (2012)

A request for information may seek a wide range of information, including for example information on availability of a procurement item, delivery schedules, industry standards and practices, product specifications, training, new technologies, capabilities of potential providers of a procurement item, and alternate solutions.

Utah Code § 63G-6a-504 (2012)

A request for information is not a procurement process and may not be used to make a purchase or enter into a contract.  Similarly, a response to a request for information is not an offer and may not be accepted to form a binding contract.  Information submitted to the District by others or by the District to others in connection with a request for information is considered “protected” information under the Utah Government Records Access and Management Act and Policy GA 6000.

Utah Code § 63G-6a-503; 63G-6a-505 (2013)

Procurement Notice Requirements

Before issuing an invitation for bids or a request for proposals, the District shall publish a notice of such action which:

a) names the District as the entity conducting the procurement;

b) provides information about how to contact the District in relation to the invitation for bids or request for proposals;

c) states the date of the opening and closing of the invitation for bids or request for proposals;

d) provides information on how to obtain a copy of the invitation for bids or request for proposals; and

e) includes a general description of the procurement items that will be obtained by the District.

The notice shall be published in one or more of the following ways:

a) in a newspaper of general circulation in the state;

b) in a newspaper of general circulation within the District;

c) on the District’s main web site; or

d) on a state web site that is owned, managed by, or provided under contract with, the Utah Division of Purchasing and General Services for posting a public procurement notice.

The notice shall be published at least seven days before the day of the deadline for submitting a bid or other response, or at least seven days before the acquisition of the sole source procurement item.  This notice period may be reduced if the District Procurement Officer or his or her designee signs a written statement that a shorter time is needed and that it has been determined that competition from multiple sources may be obtained within that shorter time period.

The District shall also make a copy of an invitation for bids or a request for proposals available for public inspection at the main District office or on the website of the District or of the Division of Purchasing and General Services.

Utah Code § 63G-6a-406 (2013)

Cancellation and Rejection of Bids and Proposals

Subject to any regulations issued by the Procurement Policy Board, when it is in the best interests of the District to do so, the District may cancel an invitation for bids, a request for proposals, or other solicitation or reject any or all bids or proposal responses, in whole or in part, as may be specified in the solicitation.  When the District takes such an action, the reasons for the cancellation or rejection shall be made a part of the contract file.

Utah Code § 63G-6a-902 (2013)

Vendor Qualification

1. Prequalified vendor list
The District may prequalify potential vendors to provide a specified procurement item or type of procurement item and thereafter limit participation in a standard procurement process to the prequalified potential vendors for the specified item or type of item.  The District may also rank architects, engineers, or other professional service providers to begin the fee negotiation process.

A “vendor” is a bidder, an offeror, or a contractor, including an architect or an engineer.  A “closed-ended prequalification process” is a process to prequalify potential vendors characterized by a short, specified period of time during which potential vendors may be prequalified and a specified date on which prequalifications expire.  An “open-ended prequalification process” means a process to prequalify vendors and potential vendors under this section that is characterized by an indeterminate period of time during any part of which vendors or potential vendors may be prequalified and the prequalification of previously prequalified vendors or potential vendors may be periodically renewed.

To prequalify potential vendors or rank professional service providers, the District shall issue a request for statement of qualifications.  This request shall be published according to the notice requirements set forth above and shall state (1) the item or type of item to which the request for statement of qualifications relates, (2) the scope of work to be performed, (3) the instructions and the deadline for submitting a statement of qualifications, (4) the criteria the District will use to evaluate statements of qualifications, (5) whether it is a closed-ended or open-ended prequalification process, (6) for closed-ended prequalification, the period of time during which the list of prequalified potential vendors will remain in effect, (7) for open-ended prequalification, when a potential vendor may submit a statement of qualifications to be considered for inclusion on the prequalified vendors list, and (8) that the District may limit participation in an invitation for bids or a request for proposals to the potential vendors that are prequalified to provide the specified item or type of item.

The District may request that a person submitting a statement of qualifications provide basic information about the person, the person's experience and work history, information about the person's management and staff, information about the person's licenses, certifications, and other qualifications, any applicable performance ratings, financial statements reporting the person's financial condition, and any other pertinent information.

For a closed-ended prequalification, the time period that the list may remain in effect may not be longer than 18 months after the list is made available to the public as provided for below. A vendor or potential vendor previously prequalified through an open-ended prequalification process may remain qualified for up to 18 months and may renew prequalification by submitting a statement of qualifications no more than 18 months after the previous prequalification and which complies with all requirements then applicable to new potential vendors. (The District may at any time modify the prequalification requirements relating to an open-ended prequalification.)

The criteria for prequalification shall include the prequalification requirements unique to the procurement, may include performance rating criteria; and may not be so restrictive that the criteria unreasonably limit competition.  Before making the final list of prequalified vendors, the District may request additional information to clarify responses made to the request for statement of qualifications.

A potential vendor shall be included on the list of prequalified potential vendors if the vendor submits a timely, responsive response to the request for statement of qualifications and meets the criteria for qualification.  If a request for statement of qualifications will result in only one potential vendor being placed on the list of prequalified potential vendors, then the District shall cancel the request for statement of qualifications and the list may not be used.

Before making the list of prequalified potential vendors available to the public, the District shall provide to each potential vendor who provided information in response to the request, but who did not meet the minimum qualifications, a written justification statement describing why the potential vendor did not meet the criteria for inclusion on the list.  The District shall make the list of prequalified potential vendors available to the public within 30 days of (a) completing the evaluation process, for a closed-ended prequalification process, or (b) updating the list of prequalified potential vendors, for an open-ended prequalification process.





Utah Code § 63G-6a-403 (2014)

2. Approved vendor list

The District may use timely, responsive responses to requests for qualification or the statements of qualifications submitted by architects or engineers as provided for in Policy CCF 2104 (line 32) to compile a list of approved vendors from which procurement items may be obtained.  In order to ensure equal treatment of vendors on an approved vendor list, for services other than construction projects, the District shall use one of the following methods in an unbiased manner: (1) a rotation system, organized alphabetically, numerically, or randomly, (2) assigning vendors to a specified geographical area, or (3) classifying each vendor based on each vendor’s particular expertise, qualifications, or field.

An approved vendor list may not be used for construction projects which exceed the amount established by the Procurement Policy Board.  For construction projects costing less than the limit established by the Procurement Policy Board, the District shall select a potential construction contractor from an approved potential contractor list, using an invitation for bids or a request for proposals.  After selecting a potential contractor, the District shall enter into fee negotiations with the potential contractor.  If, after good faith negotiations, the District and the potential contractor are unable to negotiate a mutually acceptable fee, the District shall select another contractor and enter into fee negotiations with that potential contractor.  For architectural or engineering services for these construction projects, the District shall select a potential contractor from an approved potential contractor list using one of the following methods: (1) using a rotation system, organized alphabetically, numerically, or randomly, (2) assigning a potential contractor to a specified geographical area, or (3) classifying each potential contractor based on the potential contractor’s field or area of expertise.

Utah Code § 63G-6a-404 (2014)

Determination of non-responsibility

“Responsible” means being capable, in all respects of meeting all the requirements of a solicitation and fully performing all the requirements of the resulting contract, including being financially solvent with sufficient financial resources to perform the contract.

Utah Code § 63G-6a-103(42) (2014)

If the District determines that a bidder or offeror is not responsible, that determination shall be made in writing in accordance with rules issued by the Procurement Policy Board.  It may be grounds for a finding of non-responsibility if a bidder or offeror unreasonably fails to promptly supply information in connection with an inquiry with respect to responsibility.  Subject to the Utah Government Records Access and Management Act and Policy GA, information furnished by a bidder or offeror in connection with a responsibility inquiry may not be disclosed outside of the District without prior written consent by the bidder or offeror.

Utah Code § 63G-6a-903 (2013)

Debarment

The Board of Education or its designee or the district Procurement Officer may, after reasonable notice to the person involved and a reasonable opportunity for that person to be heard, either debar a person for cause from consideration for award of contracts for up to three years or suspend a person from consideration for award of contracts if there is probable cause to believe that the person has engaged in any activity that might lead to debarment.

A suspension may not be for more than three months unless an indictment has been issued for an offense which would cause debarment, in which case the suspension shall remain in effect until after the trial of the suspended person.

Causes for debarment include:

a) of a criminal offense as an incident to obtaining or attempting to obtain a public or private contract or subcontract or in the performance of a public or private contract or subcontract;

b) conviction under state or federal statutes of embezzlement, theft, forgery, bribery, falsification or destruction of records, receiving stolen property, or any other offense indicating a lack of business integrity or business honesty which currently, seriously, and directly affects responsibility as a contractor;

c) conviction under state or federal antitrust statutes;

d) failure without good cause to perform in accordance with the terms of the contract;

e) a violation of the Procurement Code or the District’s procurement policies; or

f) any other cause that the Board of Education or its designee or the district Procurement Officer determines to be so serious and compelling as to affect responsibility as a contractor, including debarment by another governmental entity.

The District may consider any cause for debarment as a basis for determining that a person responding to a solicitation is not responsible independent of any effort or proceeding to debar or suspend the person and even if the District does not choose to seek debarment or suspension.
Utah Code § 63G-6a-904(1)(a), (2), (3), (5) (2014)

Ineligible bidder or offeror

A person with an outstanding tax lien in the state may not submit a quote, bid, or offer to the District, nor may such a person contract to provide a procurement item to the District.  However, if the district Procurement Officer determines that it is in the best interests of the District to do so, the District may grant an exception to this prohibition for a specified and particular quote, bid, offer, or contract.  The District may reject a quote, bid, or offer submitted in violation of this prohibition.

Utah Code § 63G-6a-905 (2013)

Preferences

Preference for providers of Utah products

The District shall, for all procurements, give a reciprocal preference to those bidders offering procurement items that are produced, manufactured, mined, grown, or performed in Utah (“Utah items”) over those bidders offering procurement items that are produced, manufactured, mined, grown, or performed in any state that gives or requires a preference to procurement items that are produced, manufactured, mined, grown, or performed in that state (“out of state preferred items”).  The amount of reciprocal preference shall be equal to the amount of the preference applied by the other state for that particular procurement item.  In order to receive a reciprocal preference under this section, the bidder must certify on the bid that the procurement items offered are Utah items.  Without that certification on the bid, the reciprocal preference is waived.

If the bidder submitting the lowest responsive and responsible bid offers out of state preferred items, and if another bidder has submitted a responsive and responsible bid offering Utah items, and with the benefit of the reciprocal preference, the bid of the other bidder is equal to or less than the original lowest bid, the District shall (1) notify the Utah items bidder that the bidder qualifies as a preferred bidder; and (2) make the purchase from the preferred bidder if the bidder agrees, in writing, to meet the low bid within 72 hours after the notice.  The District shall include the exact price submitted by the lowest bidder in its notice to the preferred bidder.  The District may not enter into a contract with any other bidder for the purchase until 72 hours have elapsed after notice to the preferred bidder.  If there is more than one preferred bidder, the District shall award the contract to the willing preferred bidder who was the lowest preferred bidder originally.  If there were two or more equally low preferred bidders, the District shall comply with the rules of the Procurement Policy Board to determine which bidder should be awarded the contract.

This section does not apply if application of the section might jeopardize the receipt of federal funds.

Utah Code § 63G-6a-1002 (2013)

Preference for Utah contractors

A “resident contractor” is a person, partnership, corporation, or other business entity that either has its principal place of business in Utah or that employs workers who are residents of this state when available; and also was transacting business on the date when bids for the public contract were first solicited.

When awarding contracts for construction, the District shall grant a resident contractor a reciprocal preference over a nonresident contractor from any state that gives or requires a preference to contractors from that state.  The amount of the reciprocal preference shall be equal to the amount of the preference applied by the nonresident contractor’s state.  To receive the reciprocal preference under this section, the bidder shall certify on the bid that the bidder qualifies as a resident contractor.  Without that certification on the bid, the reciprocal preference is waived.

If the contractor submitting the lowest responsive and responsible bid is a nonresident contractor and has a principal place of business in a state giving or requiring a preference to contractors from that state, and if a resident contractor has also submitted a responsive and responsible bid, and, with the benefit of the reciprocal preference, the resident contractor’s bid is equal to or less than the original lowest bid, the District shall notify the resident contractor that the resident contractor qualifies as a preferred resident contractor and issue the contract to the resident contractor if that contractor agrees, in writing, to meet the low bid within 72 hours after notice of preferred resident contractor status.  The District notice shall include the exact price submitted by the lowest bidder.  The District may not enter into a contract with any other bidder for the construction until 72 hours have elapsed after notice to the preferred resident contractor.  If there is more than one preferred resident contractor, the District shall award the contract to the willing preferred resident contractor who was the lowest preferred resident contractor originally.  If there were two or more equally low preferred resident contractors, the District shall comply with the rules of the Procurement Policy Board to determine which bidder should be awarded the contract.

This section does not apply if application of the section might jeopardize the receipt of federal funds.

Utah Code § 63G-6a-1003 (2013)

Federal requirements exception to preferences

Neither the Utah products preference nor the Utah resident contractor preference apply to the extent that they conflict with federal requirements relating to a procurement that involves the expenditure of federal assistance, federal contract funds, or federal financial participation funds.

Utah Code § 63G-6a-1004 (2012)

2104 CBB
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Procurement:  Awarding Contracts by Bidding

Bidding is the Usual Standard Procurement Process
Except as provided in Policy CBC 2106 (Awarding Contracts by Reverse Auction Bidding), Policy CBD 2108 (Awarding Contracts by Request for Proposals), and Policy CBE 2110 (Small Purchases), the District shall award a contract for a procurement by bidding, in accordance with this policy, the rules of the Procurement Policy Board, and the Utah Procurement Code.  Awarding contracts by bidding is the appropriate procurement process to follow when cost is the major factor in determining the award of a procurement.

Utah Code § 63G-6a-602 (2013)

The Bidding Process
Invitation for bids

Procurement by bidding begins when the District issues an invitation for bids.  The invitation for bids shall (1) state the period of time during which bids will be accepted, (2) describe the manner in which a bid shall be submitted, (3) state the place where a bid shall be submitted, (4) include, or incorporate by reference, a description of the procurement items sought, (5) include, or incorporate by reference, the objective criteria that will be used to evaluate the bids; and (6) include, or incorporate by reference, the required contractual terms and conditions.  The invitation for bids includes all documents, including documents that are attached or incorporated by reference, used for soliciting bids to provide a procurement item to a procurement unit.  The invitation for bids shall be published according to the notice requirements in Policy 2102.

Utah Code § 63G-6a-103(25) (2014); § 63G-6a-603 (2014)

A “specification” means any description of the physical or functional characteristics, or nature of a procurement item included in an invitation for bids or otherwise specified or agreed to by the District, including a description of a requirement for inspecting or testing a procurement item or preparing a procurement item for delivery.  All specifications shall seek to promote the overall economy and best use for the purposes intended and encourage competition in satisfying the needs of the District, and may not be unduly restrictive.  This applies to all specifications used by the District, including those prepared by architects, engineers, designers, and draftsmen.

 



Utah Code § 63G-6a-103(49) (2014); § 63G-6a-407 (2013)

Bid opening and acceptance

A “bidder” is a person who responds to an invitation for bids. A “responsible” bidder is one who is capable, in all respects, of meeting all the requirements of the invitation for bids and fully performing all the requirements of the resulting contract, including being financially solvent with sufficient financial resources to perform the contract.  A “responsive” bid is one that conforms in all material respects to the invitation for bids.

Utah Code § 63G-6a-103(2), (42), (43) (2014)

Bids shall be opened publicly and in the presence of one or more witnesses, unless an electronic bid opening process is used where bidders may see the opening of the bid electronically, and at the time and place indicated in the invitation for bids.  (A different process is used for bidding by reverse auction under Policy 2106.)  Bids shall be accepted unconditionally, without alteration or correction, except as otherwise authorized by District policies.  The district Procurement Officer shall reject any bid that is not responsive or responsible.  Nonresponsive bids include those that are conditional, attempt to modify the bid requirements, contain additional terms or conditions, or fail to conform to the requirements or specifications of the invitation for bids.  Non-responsible bids include any bid where the Procurement Officer reasonably concludes that the bidder or an employee, agent, or subcontractor of the bidder, at any tier, is unable to satisfactorily fulfill the bid requirements.  The District may not accept a bid after the time for submission of a bid has expired.  The Procurement Officer shall record the name of each bidder and the amount of each bid and make that information available for public disclosure after the bid is awarded.

 



Utah Code § 63G-6a-604 (2013)

Correction or withdrawal of bids

The following changes may not be made to a bid after the bid opening: (1) changes in bid pricing, (2) changes in the cost evaluation formula, or (3) changes in other provisions that are prejudicial to fair competition or to the interest of the District.  Apart from changes to those aspects of a bid, the District may allow correction or withdrawal of inadvertently erroneous bids, or may cancel an award or a contract that is based on an unintentionally erroneous bid, consistent with the rules issued by the Procurement Policy Board.  A decision to permit the correction or withdrawal of a bid or the cancellation of an award or a contract shall be supported in a written document, signed by the Board of Education or the Procurement Officer.  The decision to permit such correction or withdrawal or to cancel an award or contract is final and conclusive unless it is arbitrary and capricious or clearly erroneous.

Utah Code § 63G-6a-605 (2013); § 63G-6a-1911(1) (2013)

Evaluation of bids and awarding of contract

The District shall evaluate each bid using the objective criteria described in the invitation for bids, which may include experience, performance ratings, inspection, testing, quality, workmanship, time and manner of delivery, references, financial stability, cost, suitability for a particular purpose, or other objective criteria specified in the invitation for bids.  Criteria not described in the invitation for bids may not be used to evaluate a bid.

The District shall:

1. award the contract as soon as practicable to the lowest responsive and responsible bidder who meets the objective criteria described in the invitation for bids; or

2. if that bidder is disqualified as provided for below, to the next lowest responsive and responsible bidder who meets the objective criteria described in the invitation for bids; or

3. cancel the invitation for bids without awarding a contract.

The Board of Education or the district Procurement Officer may disqualify a bidder for (1) violating the District’s procurement policies, the Procurement Policy Board rules, or the Procurement Code, (2) violating a requirement of the invitation for bids, (3) unlawful or unethical conduct, or (4), a change in circumstance that, had the change been known at the time the bid was submitted, would have caused the bidder to not be the lowest responsive and responsible bidder who meets the objective criteria described in the invitation for bids.  Upon disqualification, the Board of Education or the district Procurement Officer shall make a written finding stating the reasons for disqualification and provide a copy of that finding to the disqualified bidder.  If the District cancels an invitation for bids without awarding a contract, the District shall make available for public inspection a written justification for the cancellation.

Utah Code § 63G-6a-606 (2014)

Action when all bids are over budget

If the district Business Administrator certifies that all accepted bids exceed available funds and that the lowest responsive and responsible bidder does not exceed the available funds by more than 5%, the Procurement Officer may negotiate an adjustment of the bid price and bid requirements with the lowest responsive and responsible bidder in order to bring the bid within the amount of available funds.  However, the Procurement Officer may not adjust the bid requirements if there is a substantial likelihood that, had the adjustment been included in the invitation for bids, a person that did not submit a bid would have submitted a responsive, responsible, and competitive bid.

Utah Code § 53A-3-303 (2008); § 63G-6a-607 (2014)

Resolution of tie bids

A “tie bid” means that the lowest responsive and responsible bids are identical in price.  Subject to any rules issued by the Procurement Policy Board, the Procurement Officer shall resolve a tie bid in accordance with a method selected by the Procurement Officer, which may include any of the following: (1) awarding the bid to the to the tie bidder who (a) is a provider of state products, if no other tie bidder is a responsive provider of state products, or (b) is closest to the point of delivery, or (c) received the previous award, or (d) will provide the earliest delivery date; or (2) by drawing lots; or (3) by any other reasonable method of resolving a tie bid.  The method chosen by the procurement officer to resolve a tie bid shall be at the sole discretion of the procurement officer, subject to any rules by the Procurement Policy Board.

Utah Code § 63G-6a-103(55) (2014); § 63G-6a-608 (2013)

Multiple Stage Bidding

Subject to any rules issued by the Procurement Policy Board, the District may conduct a bid in multiple stages, to (a) narrow the number of bidders who will progress to a subsequent stage, (b) prequalify bidders for subsequent stages, in accordance with Policy CBA 2106; (c) enter into a contract for a single procurement; or (d) award multiple contracts for a series of upcoming procurements.

The invitation for bids for a multiple stage bidding process shall:

1. describe the requirements for, and purpose of, each stage of the process;

2. indicate whether the District intends to award  a single contract; or multiple contracts for a series of upcoming procurements; and

3. state that the first stage is for prequalification only, that a bidder may not submit any pricing information in the first stage of the process; and that bids in the second stage will only be accepted from a person who prequalifies in the first stage.

During the first stage, the District shall prequalify bidders to participate in subsequent stages, in accordance with Policy CBA 2106, shall prohibit the submission of pricing information until the final stage; and may, before beginning the second stage, request additional information to clarify the qualifications of the bidders who submit timely responses.

Contracts may only be awarded for a procurement item described in stage one of the invitation for bids.  The District may conduct a bid in as many stages as it determines to be appropriate.

Utah Code § 63G-6a-609 (2014)
2106 CBC
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Procurement:  Awarding Contracts by Reverse Auction Bidding

Reverse Auction Bidding

Reverse auction bidding may be used if the Procurement Officer determines, in writing, that reverse auction bidding will provide the best value to the procurement unit.  Reverse auction bidding is appropriate to use when there are multiple prequalified providers of a procurement item.

Reverse Auction Bidding Process

Invitation for bids to participate in reverse auction bidding

The reverse auction bidding process begins when the District issues an invitation for bids to prequalify bidders to participate in the reverse auction.  The invitation for bids shall (a) state the period of time during which bids will be accepted, (b) state that the bid will be conducted by reverse auction, (c) describe the procurement items sought, (d) describe the minimum requirements to become prequalified, (e) state the required contractual terms and conditions, and (f) describe the procedure that the District will follow in conducting the reverse auction.  The invitation for bids shall be published according to the notice provisions of Policy CBA 2102.

In order to participate in a reverse auction, a bidder shall agree to the specifications, and contractual terms and conditions, of the procurement; and shall be trained in, and abide by, the procedure that the District will follow in conducting the reverse auction.

Utah Code § 63G-6a-611 (2014)

Conducting a reverse auction

The District shall allow all prequalified bidders, but only prequalified bidders, to participate in a reverse auction.  The reverse auction may be conducted at a physical location or by electronic means.  No bids may be accepted after the time for a bid submission has expired.  The reverse auction shall be conducted in a manner such that (1) bids are updated in real time, and (2) each bidder may bid against each other bidder and each bidder may lower the bidder’s price below the lowest bid before the auction closes.

Utah Code § 63G-6a-612(1) (2014)

Evaluation of bids and awarding contract

At the close of the reverse auction, the District shall either award the contract as soon as practicable to the lowest responsive and responsible bidder who meets the objective criteria described in the invitation for bids, or shall cancel the reverse auction without awarding a contract.

Utah Code § 63G-6a-612(2) (2014)

Public notice

After the conclusion of the reverse auction, the District shall make publicly available the amount of the final bid submitted by each bidder during the reverse auction and the identity of the bidder that submitted each final bid.  If practicable, the District shall also make publicly available the amount of each bid submitted during the reverse auction and the identity of the bidder.

Utah Code § 63G-6a-612(3) (2014)

2108 CBD
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Awarding Contracts by Request for Proposals
Definitions
1) “Design-build” means the procurement of architect-engineer services and construction by the use of a single contract with the design-build provider.

2) “Services” means the furnishing of labor, time, or effort by a contractor, not involving the delivery of a specific end product other than a report that is incidental to the required performance.  “Services” does not include an employment agreement or a collective bargaining agreement.

3) “Professional service” means a service that requires a high degree of specialized knowledge and discretion in the performance of the service, including (a) legal services, (b) consultation services, (c) architectural services, (d) engineering, (e) design, (f) underwriting, (g) bond counsel, (h) financial advice, (i) construction management, (j) medical services, (k) psychiatric services, or (l) counseling services.

Utah Code § 63G-6a-103(16), (36), (45) (2014)

Request for Proposals
The request for proposals procurement process may be used instead of bidding if the Procurement Officer determines, in writing, that this process will provide the best value to the District.  That determination is final and conclusive unless it is arbitrary and capricious or clearly erroneous.  The request for proposals procurement process is appropriate to use for the procurement of professional services, a design-build procurement, when cost is not the most important factor to be considered in making the selection that is most advantageous to the District, or when additional factors besides cost are highly significant in making the selection that is most advantageous to the District.

Utah Code § 63G-6a-702 (2014); § 63G-6a-1911(2) (2014)

Request for Proposals Process
The request for proposals procurement process begins when the District issues a request for proposals.  The District shall publish a request for proposals in accordance with the notice requirements of Policy CBA 2102.

Utah Code § 63G-6a-703(1), (3) (2014)

Content of request

A request for proposals shall:

1) state the period of time during which a proposal will be accepted;

2) describe the manner in which a proposal shall be submitted;

3) state the place where a proposal shall be submitted;

4) include, or incorporate by reference, a description of the procurement items sought;

5) include, or incorporate by reference, a description of the subjective and objective criteria that will be used to evaluate the proposal;

6) include, or incorporate by reference, the standard contractual terms and conditions required by the authorized purchasing entity;

7) state the relative weight that will be given to each score awarded for the evaluation criteria, including cost;

8) state the formula that will be used to determine the score awarded for the cost of each proposal;

9) if the request for proposals will be conducted in multiple stages, as described below, include a description of the stages and the criteria and scoring that will be used to screen offerors at each stage; and

10) state that discussions may be conducted with offerors who submit proposals determined to be reasonably susceptible of being selected for award, followed by an opportunity to make best and final offers, but that proposals may be accepted without discussions.

Utah Code § 63G-6a-703(2) (2014)

Evaluation criteria

Each proposal shall be evaluated using only the criteria described in the request for proposals.  The criteria set forth in the request for proposals may include experience, performance ratings, inspection, testing, quality, workmanship, time, manner, or schedule of delivery, references, financial stability, suitability for a particular purpose, management plans, cost, or other specified subjective or objective criteria.

Utah Code § 63G-6a-707(1), (2) (2014)

Proposal opening and acceptance

The District shall ensure that proposals are opened in a manner that avoids disclosing the contents to competing offerors during the evaluation process.  The District may not accept a proposal after the time for submission of a proposal has expired or that is not responsive to the request for proposals.

Utah Code § 63G-6a-704(1), (2) (2014)

Rejection of Nonresponsible or Nonresponsive Proposals

At any time during the request for proposals process, The District may reject a proposal if it determines that the person submitting the proposal is not responsible or that the proposal is not responsive or does not meet mandatory minimum requirements stated in the request for proposals.
Utah Code § 63G-6a-704(3) (2014)

Correction or withdrawal of proposal or cancellation of contract

To the extent allowed by rules issued by the Procurement Policy Board, the Procurement Officer may permit the correction or withdrawal of an unintentionally erroneous proposal or the cancellation of an award or contract that is based on an unintentionally erroneous proposal.  A decision to permit the correction or withdrawal of a proposal or the cancellation of an award or a contract shall be supported in a written document, signed by the Procurement Officer.

Utah Code § 63G-6a-706 (2012)

Establishment of evaluation committee

The District shall appoint an evaluation committee consisting of at least three individuals and ensure that the evaluation committee and each member of the evaluation committee (a) does not have a conflict of interest with any of the offerors, (b) can fairly evaluate each proposal, (c) does not contact or communicate with an offeror for any reason other than conducting the standard procurement process; and (d) conducts the evaluation in a manner that ensures a fair and competitive process and avoids the appearance of impropriety.  The evaluation committee may conduct interviews with, or participate in presentations by, the offerors.  Except as provided in the following paragraph, each member of the evaluation committee is prohibited from knowing, or having access to, any information relating to the cost, or the scoring of the cost, of a proposal until after the evaluation committee submits its final recommended scores on all other criteria to the District. However, this restriction does not apply if the Board of Education or other individual designated by Procurement Policy Board rule  signs a written statement (a) indicating that, due to the nature of the proposal or other circumstances, it is in the best interest of the District to waive compliance with this restriction and (b) describing the nature of the proposal and the other circumstances relied upon to waive compliance with the restriction, and also makes the written statement available to the public upon request.

Utah Code § 63G-6a-707(3), (4), (5), (8) (2014)

Evaluation of proposals

Each proposal shall be evaluated by the evaluation committee using only the criteria described in the request for proposals, awarding scores to each responsive and responsible proposal that has not been disqualified from consideration.

 



Utah Code § 63G-6a-707(1), (8) (2013)

If the highest score awarded by the evaluation committee, including the score for cost, is awarded to a proposal other than the lowest cost proposal, and the difference between the cost of the highest scored proposal and the lowest cost proposal exceeds the greater of $10,000 or 5% of the lowest cost proposal, the District shall make an informal written cost-benefit analysis that:

1) explains, in general terms, the advantage to the District of awarding the contract to the higher cost offeror;

2) includes, except as provided in the next sentence, the estimated added financial value to the District of each criteria that justifies awarding the contract to the higher cost offeror;

3) includes, to the extent that assigning a financial value to a particular criteria is not practicable, a statement describing (a) why it is not practicable to assign a financial value to the criteria, and (b) in nonfinancial terms, the advantage to the District, based on the particular criteria, of awarding the contract to the higher cost offeror;

4) demonstrates that the value of the advantage to the District of awarding the contract to the higher cost offeror exceeds the value of the difference between the cost of the higher cost proposal and the cost of the lower cost proposals; and

5) includes any other information required by rule issued by the Procurement Policy Board.

If this informal cost-benefit analysis does not justify award of the contract to the offeror that received the highest score, the District may not award the contract to the offeror that received the highest score and may award the contract to the offeror that received the next highest score except when that offeror’s proposal also meets the threshold for the informal cost-benefit analysis.  In that case, the acceptability of the next highest proposal depends on the cost-benefit analysis justifying acceptance.  If the cost-benefit analysis of the second highest proposal does not justify acceptance, then the District may not accept that proposal and must proceed to the third highest proposal, following the same process until the District awards the contract in accordance with this section or cancels the request for proposals.  The determinations made in the informal cost-benefit analysis process are final and conclusive unless they are arbitrary and capricious or clearly erroneous.

Utah Code § 63G-6a-708 (2013); § 63G-6a-1911(3) (2013)

Award of contract

After the evaluation and scoring of proposals is complete, and subject to the need to conduct the informal cost-benefit analysis outlined above, the District shall:

1) award the contract as soon as practicable to the responsive and responsible offeror with the highest total score, or

2) if that offeror is disqualified as provided for below, to the responsive and responsible offeror with the next highest total score, or

3) cancel the request for proposals without awarding a contract.

The District’s determination to award the contract to an offeror responding to a request for proposals is final and conclusive unless it is arbitrary and capricious or clearly erroneous.

Utah Code § 63G-6a-709(1) (2013); § 63G-6a-1911(4) (2013)

Disqualification or Cancellation

The Board of Education or the district Procurement Officer may disqualify an offeror for (1) violating the District’s procurement policies, the Procurement Policy Board rules, or the Procurement Code, (2) violating a requirement of the request for proposals, (3) unlawful or unethical conduct, or (4), a change in circumstance that, had the change been known at the time the proposal was submitted, would have caused the proposal to not have the highest score.  Upon disqualification, the Board of Education or the district Procurement Officer shall make a written finding stating the reasons for disqualification and provide a copy of that finding to the disqualified offeror.  If the District cancels a request for proposals without awarding a contract, the District shall make available for public inspection a written justification for the cancellation.

Utah Code § 63G-6a-709(2) - (4) (2013)

Publication of award and scores

On the day on which a contract award is announced, the District shall make available to each offeror and to the public a written statement which includes the name of the offeror being awarded the contract that offeror’s total score, the total scores awarded to other offerors but without identifying a particular offeror’s score, and any cost-benefit analysis which was made.

Utah Code § 63G-6a-709.5 (2013)

Multiple Stage Request for Proposals
The District may conduct a request for proposals in stages, where an earlier stage is used to qualify offerors for subsequent stages or to narrow the number of offerors that will move on to subsequent stages.  A multiple-stage request for proposals shall be conducted according to this policy.

Utah Code § 63G-6a-710 (2013)
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Procurement:  Small Purchases

Definitions
The following definitions apply to this policy:

1. “Annual cumulative threshold” means the maximum total amount, subject to any rules issued by the Procurement Policy Board that the District may expend to obtain procurement items as small purchase from the same source in a single year.

2. “Individual procurement threshold” means the maximum amount, subject to any rules issued by the Procurement Policy Board, for which the District may purchase a procurement item as a small purchase.

3. “Single procurement aggregate threshold” means the maximum total amount, subject to any rules issued by the Procurement Policy Board, that the District may expend to obtain multiple procurement items from one source at one time as small purchases.

Utah Code § 63G-6a-408(1) (2014)

Availability of Small Purchase Process
A small purchase procurement may be made according to the requirements of this policy for purchases that fall within the thresholds set forth in this policy.  The District may use the small purchase procurement process for a purchase in excess of the thresholds only if the Board or its designee gives written authorization to do so and that written authorization sets forth the reasons for exceeding the threshold.  The District may not use the small purchase process for ongoing, continuous, and regularly scheduled procurements that exceed the annual cumulative threshold.  Rather, ongoing, continuous, and regularly scheduled procurements in excess of the annual cumulative threshold shall be made through a contract awarded through another standard procurement process or an applicable exception to another standard procurement process set forth in Policy CFB.  (However, this limitation does not apply to regularly scheduled payments for a procurement item obtained under another procurement policy.)

Utah Code § 63G-6a-408 (2014)

Thresholds

The individual procurement threshold for goods and general services is $50,000, for professional services is $80,000, and for construction projects is $80,000, as set forth in Policy CCA 2132.  The single procurement aggregate threshold is $50,000 for goods and general services and $80,000 for professional services and for construction projects.  The annual cumulative threshold is $50,000 for goods and general services and $80,000 for professional services and construction projects.  Therefore, the small purchase procurement process set forth in this Policy may be used if the amount of an individual procurement item or of multiple items obtained from the same source at the same time is estimated to be less than $50,000 for goods and general services and $80,000 for professional services or construction.  However, if such purchase would cause either annual cumulative threshold to be exceeded, the small purchase procurement method may not be used.

Utah Code § 63G-6a-408 (2014); Utah Admin. Code R33-3-3 (October 24, 2013)

Small Purchase Process
Before using the small purchase process, employees are encouraged to consider whether the item is available from a state agency or a state cooperative contract. If the item is available, the employee is encouraged to purchase the item from the agency or state contract.

Level 1

For small purchase procurements up to $1,000, the purchaser may select the best source without seeking competitive quotes. The signatures of the requestor and immediate supervisor (or authorized business officer for the department or administration) are required on the purchase order or check request form. If the purchase is made using a District credit/purchase card, the employee should follow District policy for use of such cards.

Level 2

For small purchase procurements between $1,000 and $5,000, the purchaser shall obtain at least two (2) competitive quotes and purchase the item or service from the supplier offering the lowest quote. These quotes may be verbal (for example, by telephone) or in writing.  Documentation of quotes for all monetary levels must be attached to the purchase documentation and maintained as part of the District’s records. The signatures of the requestor, immediate supervisor (or authorized business officer for the department), and Business Administrator are required on the purchase order or check request form.
Level 3

For small purchase procurements between $5,000 and $10,000, the purchaser shall obtain at least three (3) written competitive quotes and purchase the item or service from the supplier offering the lowest quote meeting the specifications.  The written quotes must be attached to the purchase documentation and maintained as part of the District’s records.  The signatures of the requestor, immediate supervisor (or authorized business officer for the department), and Business Administrator are required on the purchase order or check request form.

Level 4

For small purchase procurements between $10,000 and $50,000, the purchaser shall obtain at least three (3) written competitive quotes and purchase the item or service from the supplier offering the lowest quote meeting specifications. Completed bids and an approved purchase order shall be sent to District purchasing for initiation and purchase. The signatures of the requestor, immediate supervisor (or authorized business officer for the department), and Business Administrator are required on the purchase order or check request form.

Documentation of quotes

Documentation of quotes shall contain the following information:

1. The date the quote was received or the dates that the quoted price is valid;

2. The proposed delivery date;

3. The vendor’s name and address;

4. The name of the person providing the quote and contact information for that person;

5. A description of each item including specifications, unit price, total price, and quantity listed;

6. Shipping and freight charges; and

7. The name and position of the District employee obtaining the quote.

Quotes may be obtained and documented by printing pages from a website; however, all of the quote elements must be documented and employees should bear in mind that better prices are usually obtained by contacting vendors directly. Telephone quotes must be documented and include all quote elements. Written quotes should be provided on the vendor’s letterhead.

Improper Use of Small Purchase Process
It is unlawful and a violation of District policy to intentionally structure a purchase to evade any of the thresholds set out in this policy, and such actions are subject to criminal penalties and District disciplinary action.  Such unlawful actions typically would involve avoiding a threshold by dividing a procurement purchase into one or more smaller purchases, dividing an invoice or purchase order into two or more invoices or purchase orders, or making smaller purchases over a period of time.  It is unlawful and a violation of District policy to intentionally split a purchase of similar items that would typically be purchased at the same time from the same vendor to avoid requiring competitive quotes.  (Examples include splitting up the purchase of uniforms, club or athletic equipment, or textbook orders.) This includes dividing the purchases or invoices over a period of time or making separate purchases over a period of time. Caution should be exercised with using purchase cards, and employees should not split purchases with such cards to stay under daily purchase limits on purchase cards or the established purchasing thresholds.

Utah Code § 63G-6a-408(8), (9) (2014)

Additional purchases of the same type of item may be necessary if, for example, it is determined after an order is placed or received that an insufficient quantity was ordered or that incorrect sizes were obtained.  If additional purchases of the same item are necessary, for these or other reasons, the employee initiating the purchase must provide a written explanation of the purpose of the purchase and justification as to why it is not considered splitting a purchase. This written explanation should be retained with the vendor invoice.
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Procurement:  Exceptions to Standard Procurement Processes

Exceptions to Standard Procurement Processes
Any procurement by the District must either be done through one of the standard procurement processes or under a valid exception to those standard processes.  The standard procurement processes are (1) bidding, as described in Policies CBB 2104 and CBC 2106; (2) requests for proposals, as described in Policy CBD 2108; and (3) small purchases, as described in Policy CBE 2110.  The exceptions to the standard procurement processes are sole source procurement, emergency procurement, community rehabilitation program procurement, and prison industry goods procurement.  The requirements relating to each exception are set forth in this policy.

Utah Code § 63G-6a-103(50) (2014); § 63G-6a-802 (2014); § 63G-6a-803 (2012); § 63G-6a-804 (2013); § 63G-6a-805 (2013)

Sole Source Procurement
Required Conditions for Sole Source Procurement

The District may award a contract for a procurement item without competition if the Board of Education, the district Procurement Officer, or a designee of the Procurement Officer who is senior to the Procurement Officer makes a written determination that (a) there is only one source for the procurement item, or (b) that the award to a specific supplier, service provider, or contractor is a condition of a donation that will fund the full cost of the supply, service, or construction item, or (c) the procurement item is needed for trial use or testing to determine whether it will benefit the District.  Circumstances under which there is only one source for a procurement item may include:

1) where the most important consideration in obtaining a procurement item is the compatibility of equipment, technology, software, accessories, replacement parts, or service;

2) where transitional costs are unreasonable or cost prohibitive; or

3) procurement of public utility services.

“Transitional costs” mean the costs of changing from an existing provider of, or type of, a procurement item to another provider of, or type of, procurement item, including training costs, conversion costs, compatibility costs, system downtime, disruption of service, staff time necessary to put the transition into effect, installation costs, and ancillary software, hardware, equipment, or construction costs.  “Transitional costs” do not include either the costs of preparing for or engaging in a procurement process or contract negotiation or contract drafting costs.

Utah Code § 63G-6a-802(1) to (3) (2014)

Trial Use Contracts

A “trial use contract” is a contract between the District and a vendor for a procurement item that the District acquires for trial use or testing to determine whether it will benefit the District.

The period of trial use or testing of a procurement item under a trial use contract may not exceed 18 months, unless the Procurement Officer provides a written exception documenting the reason for a longer period.

A trial use contract shall:

1) state that the purpose of the contract is strictly for the purpose of the trial use or testing of a procurement item;

2) state that the contract terminates upon completion of the trial use or testing period;

3) state that, after the trial use or testing period, the procurement unit is not obligated to purchase or enter into a contract for the procurement item, regardless of the trial use or testing result;

4) state that any purchase of the procurement item beyond the terms of the trial use contract will be made in accordance with this chapter; and

5) include, as applicable:

a) test schedules;

b) deadlines and a termination date;

c) measures that will be used to evaluate the performance of the procurement item;

d) any fees and associated expenses or an explanation of the circumstances warranting a waiver of those fees and expenses;

e) the obligations of the procurement unit and vendor;

f) provisions regarding the ownership of the procurement item during and after the trial use or testing period;

g) an explanation of the grounds upon which the contract may be terminated;

h) a limitation of liability;

i) a consequential damage waiver provision;

j) a statement regarding the confidentiality or nondisclosure of information;

k) a provision relating to any required bond or security deposit; and

l) other requirements unique to the procurement item for trial use or testing.




Utah Code § 63G-6a-802(1)(d), (6) (2014)

Contract Extension

The District may extend a contract for a reasonable period of time without engaging in a standard procurement process, if:

a) the award of a new contract for the procurement item is delayed due to a protest or appeal;

b) the standard procurement process is delayed due to unintentional error;

c) changes in industry standards require significant changes to specifications for the procurement item;

d) the extension is necessary to prevent the loss of federal funds;

e) the extension is necessary to address a circumstance where the appropriation of state or federal funds has been delayed; or

f) the extension covers the period of time during which contract negotiations with a new provider are being conducted.

Utah Code § 63G-6a-802(7) (2014)

Required Notice

Subject to rules issued by the Procurement Policy Board, before proceeding with a sole source procurement in excess of [$30,000] [$50,000], the District shall publish a notice meeting the requirements of Policy CBA and which also:

· provides contact information and other information relating to contesting, or obtaining additional information in relation to, the sole source procurement, and

· states the earliest date that the District may make the sole source procurement.


However, the notice is not required for sole source procurement of public utility services or for a trial use contract.

The District shall also make a copy of information related to the sole source procurement available for public inspection at the main District office or on the website of the District or of the Division of Purchasing and General Services until award of the contract or the cancellation of the procurement.

Utah Code § 63G-6a-406 (2014); § 63G-6a-802(4), (6)(c) (2014)

Emergency Procurement
Notwithstanding any other District policy regarding procurement, the Procurement Officer or his or her designee may authorize an emergency procurement without using a standard procurement process when an emergency condition exists.  The Procurement Officer or designee shall make the authorization in writing, stating the emergency condition upon which the emergency procurement is made and shall also ensure that the procurement is made with as much competition as reasonably practicable while avoiding harm, or a risk of harm, to the public health, safety, welfare, or property.





Utah Code § 63G-6a-803 (2012)

Procurement from Community Rehabilitation Programs
The Utah Purchasing from Persons with Disabilities Advisory Board establishes a preferred procurement contract list of goods and services available for purchase from community rehabilitation programs. Unless the fiscal year threshold has been reached as stated below, the District shall purchase goods and services using this preferred procurement contract list if:

a) the good or service offered for sale by a community rehabilitation program reasonably conforms to the needs and specifications of the District;

b) the community rehabilitation program can supply the good or service within a reasonable time; and

c) the price of the good or service is reasonably competitive with the cost of procuring the good or service from another source.

Procurement from this preferred procurement contract list may be done without using a standard procurement process.

The requirement that the District purchase available goods from this preferred procurement contract list does not apply during a particular fiscal year if the Division of Purchasing and General Services determines that the total amount of procurement contracts with community rehabilitation programs has reached $5 million for that fiscal year.





Utah Code § 63G-6a-805(4), (7), (9) (2013)

Purchase of Prison Industry Goods
The District may purchase goods and services from the Utah Correctional Industries Division without following a standard procurement process.  The director of Utah Correctional Industries publishes a catalog of goods and services which includes a description and price of each item offered for sale.  In determining whether to procure a goods or services from the Correctional Industries Division, the Procurement Officer shall consider whether such procurement is in the best interests of the District, including for example (a) whether the good or service meets the reasonable requirements of the District, (b) when the good or service can be supplied by the division, and (c) whether the cost of the good or service, including basic price, transportation costs, and other expenses of acquisition, is competitive with the cost of procuring the item from another source.





Utah Code § 63G-6a-804 (2013)
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Procurement:  Contracts and Contract Limitations

Definitions
In this policy, the following definitions apply:

1) “Architect-engineer services” means either (a) professional services within the scope of the practice of architecture as defined in Utah Code Section 58-3a-102, or (b) professional engineering as defined in Utah Code Section 58-22-102.

2) “Change order” means a written alteration in specifications, delivery point, rate of delivery, period of performance, price, quantity, or other provisions of a contract, upon mutual agreement of the parties to the contract.

3) “Construction” means the process of building, renovating, altering, improving, or repairing a public building or public work.  It does not include the routine operation, routine repair, or routine maintenance of an existing structure, building, or real property.

4) “Construction manager/general contractor” means a contractor who enters into a contract for the management of a construction project when the contract allows the contractor to subcontract for additional labor and materials that are not included in the contractor’s cost proposal submitted at the time of the procurement of the contractor’s services.  It does not include a contractor whose only subcontract work not included in the contractor’s cost proposal submitted as part of the procurement of the contractor’s services is to meet subcontracted portions of change orders approved within the scope of the project.

5) “Cost-plus-a-percentage-of-cost contract” means a contract where the contractor is paid a percentage over and above the contractor’s actual expenses or costs.

6) “Cost-reimbursement contract” means a contract under which a contractor is reimbursed for costs which are allowed and allocated in accordance with the contract terms and the provisions of the procurement policies and Utah Procurement Code, and a fee, if any.

7) “Definite quantity contract” means a fixed price contract that provides for the supply of a specified amount of goods over a specified period, with deliveries scheduled according to a specified schedule.

8) “Design-build” means the procurement of architect-engineer services and construction by the use of a single contract with the design-build provider.

9) “Established catalogue price” means the price included in a catalogue, price list, schedule, or other form that:  (a) is regularly maintained by a manufacturer or contractor; (b) is either published or otherwise available for inspection by customers; and (c) states prices at which sales are currently or were last made to a significant number of any category of buyers or buyers constituting the general buying public for the supplies or services involved.

10) “Fixed price contract” means a contract that provides a price, for each procurement item obtained under the contract, that is not subject to adjustment except to the extent that either (a) the contract provides, under circumstances specified in the contract, for an adjustment in price that is not based on cost to the contractor; or (b) an adjustment is required by law.

11) “Fixed price contract with price adjustment” means a fixed price contract that provides for an upward or downward revision of price, precisely described in the contract, that: (a) is based on the consumer price index or another commercially acceptable index, source, or formula; and (b) is not based on a percentage of the cost to the contractor.

12) “Indefinite quantity contract” means a fixed price contract that both (a) is for an indefinite amount of procurement items to be supplied as ordered by the District; and (b) either does not require a minimum purchase amount or provides a maximum purchase limit.

13) “Labor hour contract” is a contract where the supplies and materials are not provided by, or through, the contractor and the contractor is paid a fixed rate that includes the cost of labor, overhead, and profit for a specified number of labor hours or days.

14) “Multiple award contracts” means the award of a contract for an indefinite quantity of a procurement item to more than one bidder or offeror.

15) “Multiyear contract” means a contract that extends beyond a one-year period, including a contract that permits renewal of the contract, without competition, beyond the first year of the contract.

16) “Requirements contract” means a contract: (a) where a contractor agrees to provide the District’s entire requirements for certain procurement items at prices specified in the contract during the contract period; and (b) that either does not require a minimum purchase amount or provides a maximum purchase limit.

Utah Code § 63G-6a-103 (2013)

Permissible and Impermissible Types of Contracts
Except as otherwise provided in this policy, and subject to any rules made by the Procurement Policy Board, the District may use any type of contract that will promote its best interests.  However, before the District uses any type of contract other than a firm fixed price contract, the Procurement Officer must first make a written determination that:

1) the proposed contractor’s accounting system will permit timely development of all necessary cost data in the form required by the specific contract type contemplated;

2) the proposed contractor’s accounting system is adequate to allocate costs in accordance with generally accepted accounting principles; and

3) the use of a specified type of contract, other than a firm fixed price contract, is in the best interest of the District, taking into consideration the following criteria:

a) the type and complexity of the procurement item;

b) the difficulty of estimating performance costs at the time the contract is entered into, due to factors that may include:

i) the difficulty of determining definitive specifications;

ii) the difficulty of determining the risks, to the contractor, that are inherent in the nature of the work to be performed; or

iii) the difficulty to clearly determine other factors necessary to enter into an accurate firm fixed price contract;

c) the administrative costs to the District and the contractor;

d) the degree to which the District is required to provide technical coordination during performance of the contract;

e) the impact that the choice of contract type may have upon the level of competition for award of the contract;

f) the stability of material prices, commodity prices, and wage rates in the applicable market;

g) the impact of the contract type on the level of urgency related to obtaining the procurement item;

h) the impact of any applicable governmental regulation relating to the contract; and

i) other criteria that the Procurement Officer determines may relate to determining the contract type that is in the best interest of the District.

Subject to this policy and any rules made by the Procurement Policy Board, the District may use the following types of contracts:

1) a fixed price contract;

2) a fixed price contract with price adjustment;

3) a time and materials contract;

4) a labor hour contract;

5) a definite quantity contract;

6) an indefinite quantity contract;

7) a requirements contract; 

8) a contract based on a rate table in accordance with industry standards; or

9) a contract that includes one of the following construction delivery methods:

a) design-build;

b) design-bid-build; or

c) construction manager/general contractor.

Except as it applies to a change order, the District may not enter into a cost-plus-percentage-of-cost contract, unless:

1) use of a cost-plus-percentage-of-cost contract is approved by the Procurement Officer;

2) it is standard practice in the industry to obtain the procurement item through that type of contract; and

3) the percentage and the method of calculating costs in the contract are in accordance with industry standards.

The District may not enter into a cost-reimbursement contract, unless the Procurement Officer makes a written determination that: (1) either (a) a cost-reimbursement contract is likely to cost less than any other type of permitted contract; or (b) it is impracticable to obtain the procurement item under any other type of permitted contract; and (2) the proposed contractor’s accounting system will both (a) timely develop the cost data in the form necessary for the District to timely and accurately make payments under the contract; and (b) allocate costs in accordance with generally accepted accounting principles.

Utah Code § 63G-6a-1205 (2014)

Determining allowable incurred costs under a cost-based contract

Except as provided below, a person who seeks to be, or is, a party in a cost-based contract with the District shall submit cost or pricing data relating to determining the cost or pricing amount and shall certify that, to the best of the contractor’s knowledge and belief, the cost or pricing data submitted is accurate and complete as of the date specified by the District.  The Procurement Officer shall ensure that the specified date is before (a) the pricing of any contract awarded by a standard procurement process or pursuant to a sole source procurement, if the total contract price is expected to exceed an amount established by rule of the Procurement Policy Board made by the applicable rulemaking authority; or (b) the pricing of any change order that is expected to exceed an amount established by rule of the Procurement Policy Board.

A contract or change order that requires a cost or pricing data certification shall include a provision that the price to the District, including profit or fee, shall be adjusted to exclude any significant sums by which the District finds that the price was increased because the contractor provided cost or pricing data that was inaccurate, incomplete, or not current as of the date specified by the Procurement Officer.

A cost-reimbursement contract does not have to meet the cost or pricing data requirements above if:

1) the contract price is based on adequate price competition;

2) the contract price is based on established catalogue prices or market prices;

3) the contract price is set by law or rule; or

4) the procurement states, in writing that in accordance with Procurement Policy Board rules the requirements may be waived and sets forth the reasons for that waiver.

The Procurement Officer may, at reasonable times and places, but only to the extent that the books and records relate to the applicable cost or pricing data, audit the books and records of either a person who has submitted cost or pricing data pursuant to this section; or a contractor or subcontractor under a contract or subcontract other than a firm fixed price contract.  Unless a shorter time is provided for by contract, persons who submit cost or pricing data shall maintain the books and records relating to cost or pricing data for three years after the day on which the fiscal year in which final payment is made under the contract ends, contractors shall maintain such records until three years after the day on which the fiscal year in which final payment under the prime contract ends; and subcontractors shall maintain such records for three years after the day on which the fiscal year in which final payment is made under the subcontract ends.

Utah Code § 63G-6a-1206 (2014)

Installment payments and contract prepayments

The District may enter into a contract which provides for installment payments, including interest charges, over a period of time, if the Procurement Officer makes a written finding that:

1) the use of installment payments is in District’s interest;

2) installment payments are not used as a method of avoiding budgetary constraints;

3) the District has obtained all budgetary approvals and other approvals required for making the installment payments;

4) all aspects of the installment payments required in the contract are in accordance with the requirements of law; and

5) for a contract awarded through an invitation for bids or a request for proposals, the invitation for bids or request for proposals indicates that installment payments are required or permitted.

The District may not pay for a procurement item before the procurement item is received by the District unless the Procurement Officer makes a written finding that it is necessary or beneficial for the District to pay for the procurement item before the procurement item is received.  Such circumstances include (a) when it is customary in the industry to prepay for the procurement item, (b) if the District will receive an identifiable benefit by prepaying, including reduced costs, additional procurement items, early delivery, better service, or better contract terms; or (c) such other circumstances as may be permitted by Procurement Policy Board rule.

A prepaid expenditure shall be supported by documentation indicating:

1) the amount of the prepayment;

2) the prepayment schedule;

3) the procurement items to which each prepayment relates;

4) the remedies for a contractor’s noncompliance with requirements relating to the provision of the procurement items; and

5) all other terms and conditions relating to the payments and the procurement items.

The Procurement Officer or his or her designee may require a performance bond, of up to 100% of the prepayment amount, from the person to whom the prepayments are made.

Utah Code § 63G-6a-1208 (2013)

Leases of personal property

As used in this policy, “lease” means for the District to lease or lease-purchase a procurement item from a person.  (This does not apply to the lease of real property.)  The District may only lease a procurement item if each of the following requirements is met:

1) the Procurement Officer determines that it is in the best interest of the District to lease the procurement item, after he or she investigates and considers the costs and benefits of alternative means of obtaining the procurement item;

2) all conditions for renewal and cost are included in the lease;

3) the lease is awarded through a standard procurement process or a valid exception described in Policy 2112;

4) for a standard procurement process, the invitation for bids, request for proposals, or request for quotes states that the District is seeking, or willing to consider, a lease (or a lease purchase);

5) the lease is not used to avoid competition; and

6) the lease complies with all other applicable provisions of law or rule.

Utah Code § 63G-6a-1209 (2013)

Multiyear contracts

The District may enter into a multiyear contract if the Procurement Officer determines, in his or her discretion, that doing so is in the District’s best interest and the other requirements of this section are satisfied.  The Procurement Officer shall consider whether the multiyear contract will:

1) result in significant savings to the District, including (a) reduction of the administrative burden in procuring, negotiating, or administering contracts, (b) continuity in operations of the District, or (c) the ability to obtain a volume or term discount;

2) encourage participation by a person who might not otherwise be willing or able to compete for a shorter term contract; or

3) provide an incentive for a bidder or offeror to improve productivity through capital investment or better technology.

The invitation for bids or request for proposals must (a) state the term of the contract, including all possible renewals of the contract, (b) state the conditions for renewal of the contract, and (c) includes the pertinent funding and renewal condition provision applicable to the contract.

Except as stated below with regard to contracts with federal funding and regardless of anything in an invitation for bids, request for proposals, or a contract, no multiyear contract may continue or be renewed for any year after the first year of the multiyear contract if adequate funds are not appropriated or otherwise available to continue or renew the contract.

A multiyear contract that is funded solely by federal funds may be continued or renewed for any year after the first year of the multiyear contract if:

1) adequate funds to continue or renew the contract have not been, but are expected to be appropriated by, and received from, the federal government;

2) continuation or renewal of the contract before the money is appropriated or received is permitted by the federal government; and

3) the contract states that it may be cancelled, without penalty, if the anticipated federal funds are not appropriated or received.

A multiyear contract that is funded in part by federal funds may be continued or renewed for any year after the first year of the multiyear contract if:

1) the portion of the contract that is to be funded by District funds are appropriated;

2) adequate federal funds to continue or renew the contract have not been, but are expected to be, appropriated by, and received from, the federal government;

3) continuation or renewal of the contract before the federal money is appropriated or received is permitted by the federal government; and

4) the contract states that it may be cancelled, without penalty, if the anticipated federal funds are not appropriated or received.

The District may not continue or renew a multiyear contract after the end of the multiyear contract term or the renewal periods described in the contract, unless the District engages in a new standard procurement process or complies with a valid exception to standard procurement.

A multiyear contract, including any renewal periods, may not exceed a period of five years, unless the Procurement Officer makes a written determination that the longer period is necessary in order to obtain the procurement item, or that a longer period is customary for industry standards, or that a longer period is in the best interest of the District.  This written determination must be included in the file relating to the procurement.  However, this limitation does not apply to a contract for the design or construction of a facility, a road, or a contract for the financing of equipment.

Utah Code § 63G-6a-1204 (2014)

Multiple award contracts

Subject to any rules made by the Procurement Policy Board, the District may enter into multiple award contracts with bidders or offerors.  Multiple award contracts may be in the District’s best interest if award to two or more bidders or offerors for similar procurement items is needed or desired for adequate delivery, service, availability, or product compatibility.

In entering into or seeking to enter into multiple award contracts, the District shall exercise care to protect and promote competition among bidders or offerors and shall name all eligible users of the multiple award contracts in the invitation for bids or request for proposals.  If the District anticipates entering into multiple award contracts before issuing the invitation for bids or request for proposals, the invitation or request shall state that the District may enter into multiple award contracts at the end of the procurement process.

Once the District has entered into multiple award contracts, it shall obtain under those contracts all of its normal, recurring requirements for the procurement items that are the subject of the contracts until the contracts terminate.  However, the District shall in the contracts reserve the right to obtain the procurement items separately from the contracts if either (a) there is a need to obtain a quantity of the procurement items that exceeds the amount specified in the contracts, or (b) the Procurement Officer makes a written finding that the procurement items available under the contract will not effectively or efficiently meet a nonrecurring special need of the District.

Utah Code § 63G-6a-1204.5 (2013)

Contract Clauses
Required contract clauses

Contracts entered into by the District for construction of school buildings  shall contain a clause addressing the rights of the parties when, after the contract is executed, site conditions are discovered that the contractor did not and could not reasonably have known existed at execution and those conditions materially impact the costs of construction.


Utah Code § 53A-20-109 (2012)

Permissible clauses

The District may include in any of its contracts terms that provide for (a) incentives, including bonuses, (b) payment of damages, including liquidated damages, and (c) penalties.

Utah Code § 63G-6a-1210 (2013)

Prohibited contract clauses for design professionals

A “design professional” includes architects, landscaped architects, professional engineers, and professional land surveyors who are licensed by the state under one of the following chapters of Title 58 of the Utah Code: Chapter 3a, Chapter 53, or Chapter 22.

A contract entered into by the District in a procurement may not require that a design professional indemnify another from liability claims that arise out of the design professional’s services, unless the liability claim arises from the design professional’s negligent act, wrongful act, error or omission, or other liability imposed by law.  This limitation may not be waived by contract.  However, a design professional may be required to indemnify a person for whom the design professional has direct or indirect control or responsibility.

Utah Code § 63G-6a-1203 (2013)
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Agreements with Other Procurement Units
The District may enter into an agreement with one or more other procurement units to do any of the following:

1) sponsor, conduct, or administer a cooperative agreement for either the procurement of a procurement item, in accordance with this policy, or for the disposal of a procurement item;

2) cooperatively use a procurement item;

3) commonly use or share warehousing facilities, capital equipment, and other facilities;

4) provide personnel, if the receiving procurement unit pays the procurement unit providing the personnel the direct and indirect cost of providing the personnel, in accordance with the agreement; or

5) make available informational, technical, and other services, if (a) the requirements of the procurement unit tendering the services have precedence over the procurement unit that receives the services; and (b) the receiving procurement unit pays the expenses of the services provided, in accordance with the agreement.

Utah Code § 63G-6a-2102 (2013)

Compliance by One is Compliance for All
When a procurement unit that administers a cooperative procurement complies with the requirements of the Utah Procurement Code, any procurement unit participating in the purchase is considered to have complied with the procurement code.  However, neither the District nor any other procurement unit may enter into a cooperative procurement agreement for the purpose of circumventing the Utah Procurement Code, rules of the Procurement Policy Board, or the District’s procurement policies.

Utah Code § 63G-6a-2104 (2013)

Requirements

The District may participate in, sponsor, conduct, or administer a cooperative procurement with another Utah procurement unit or another public entity in Utah, if the following requirements are met:

1) each party unit involved in the cooperative procurement enters into an agreement describing the rights and duties of each party;

2) the procurement is conducted, and the contract awarded, in accordance with the requirements of the Procurement Code, rules of the Procurement Policy Board, and the District’s procurement policies;

3) the request for quotes, the invitation for bids, or the request for proposals both

a) clearly indicates that the procurement is a cooperative procurement and

b) identifies each party that may purchase under the resulting contract; and

4) each party involved in the cooperative procurement signs a participating addendum describing its rights and obligations in relation to the resulting contract

Utah Code § 63G-6a-2105(4)(b) (2014)

Purchases from Other Procurement Units
The District is not required to use a standard procurement process to purchase from another procurement unit an item that the other unit itself produces or provides.  This does not permit the District to obtain a procurement item under another procurement unit’s contract, except as provided for with respect to State contracts below.  To the extent that the District makes items that it produces or provides available for purchase by other procurement units, the District may also publish a schedule of costs or fees for those items.

Utah Code § 63G-6a-2103 (2014)

Grants from or Contracts with the State Not Subject to Procurement Code
Except for those parts which relate to unlawful conduct and penalties, the Utah Procurement Code, the rules of the Procurement Policy Board, and the District’s procurement policies do not apply to grants awarded to the District by the state or to contracts between the state and the District.

Utah Code § 63G-6a-107(1)(b) (2014)

Federal Government Exception to Procurement Requirements
The District may contract with the federal government without going through a standard procurement process or an exception to a standard procurement process if the procurement item obtained under the contract is provided either (a) directly by the federal government and not by a person contracting with the federal government, or (b) by a person under contract with the federal government that obtained the contract in a manner that substantially complies with the Utah Procurement Code.  However, the District may not obtain a procurement item under a contract held by the United States General Services Administration, unless, based upon documentation provided by the District, the Director of the State Division of Purchasing and General Services determines in writing that the United States General Services Administration procured the contract in a manner that substantially complies with the Utah Procurement Code.

Utah Code § 63G-6a-2105(4)(a), (6) (2014)

Participating in a State Contract
A “cooperative purchasing organization” is an organization, association, or alliance of purchasers established to combine purchasing power in order to obtain the best value for the purchasers by engaging in cooperative procurements in accordance with the Procurement Code.  The District may obtain a procurement item from a state cooperative contract or a contract awarded by the state’s chief procurement officer or that resulted from a cooperative procurement between the state’s chief procurement officer and another state, a cooperative purchasing organization, or a public entity inside  or outside of Utah, without signing a participating addendum if the solicitation used to obtain the contract includes a statement indicating that the resulting contract will be issued on behalf of public entities and, as applicable, nonprofit organizations and agencies of the federal government.

Utah Code § 63G-6a-104(5) (2014); § 63G-6a-2105(1), (2) (2014)
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Threshold for Application
The requirements of this policy apply to any project for construction of any school or alteration of any existing school plant where the total estimated accumulated building project cost exceeds $80,000.  The District may not itself bid on school construction or alteration projects over the $80,000 threshold except that if no acceptable bids are received in the bidding process it may use its own resources for the project.

If the District determines in accordance with Policy CCF 2142 to use a construction manager/general contractor as its method of construction contracting management on projects where the total estimated accumulative cost exceeds $80,000, it shall select the construction manager/general contractor in accordance with the requirements of the Utah Procurement Code.

Utah Code § 53A-20-101(2)(a), (7), (8) (2012)

School Construction Bidding Process
Notice

The Board of Education shall advertise for bids on the school construction or alteration project at least 10 days before the bid due date.  The advertisement shall be published in a newspaper having general circulation throughout the state and in appropriate construction trade publications that offer free listings.  A similar advertisement shall also be published in a newspaper published or having general circulation in any city or county that would be affected by the proposed project.  In addition, the notice shall be posted for at least on 10 consecutive days before the deadline for bid submission on the District’s main web site or on a state web site that is owned, managed by, or provided under contract with, the Utah Division of Purchasing and General Services.

The advertisement shall:

1) identify the District as the entity inviting the bids;

2) provide information about how to contact the District;

3) state the date of the opening and closing of the invitation for bids;

4) provide information on how to obtain a copy of the invitation for bids;

5) include a general description of the building project;

6) require sealed proposals for the building project in accordance with plans and specifications furnished by the Board of Education;

7) state where and when the proposals will be opened;

8) reserve the right of the Board of Education to reject any and all proposals; and

9) require a certified check or bid bond of not less than 5% of the bid to accompany the bid.

Utah Code § 53A-20-101(2) (2012); § 63G-6a-406 (2014)

Opening and Acceptance of Bids and Award of Contract

The Board of Education shall meet at the time and place specified in the advertisement and publicly open and read all received proposals.  If satisfactory bids are received, the Board of Education shall award the contract to the lowest responsible bidder.

Utah Code § 53A-20-101(3) (2012)

Rejection of all bids

If none of the proposals are satisfactory, all shall be rejected and the Board of Education shall again advertise in the manner provided in this policy.  If, after advertising a second time no satisfactory bid is received, the Board of Education may proceed under its own direction with the required project.

Utah Code § 53A-20-101(4) (2012)

Required security

The check or bond required to be submitted with the bid shall be drawn in favor of the Board of Education.  If the successful bidder fails or refuses to enter into the contract and furnish the additional bonds required under this section, then the bidder’s check or bond is forfeited to the District.

The District shall require payment and performance bonds of the successful bidder as required in Policy CCB 2134.

The District may require in the proposed contract that up to 5% of the contract price be withheld until the project is completed and accepted by the Board of Education.  If money is withheld, it will be placed in an interest bearing account with the interest accruing for the benefit of the contractor and subcontractors.  This money shall be paid upon completion of the project and acceptance by the District.

Utah Code § 53A-20-101(4)-(6) (2012)

Prohibition of Board Member Interest in School Construction
Board members may not have a direct or indirect financial interest in the construction project contract.

Utah Code § 53A-20-101(9) (2012)
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Procurement of Construction:  Procurement of Architect-Engineer Services

General Policy
The District shall publicly announce all requirements for architect-engineer services through a request for statement of qualifications and shall negotiate contracts for architect-engineer services on the basis of demonstrated competence and qualification for the type of services required and at fair and reasonable prices.  Such services shall be procured as provided in this policy except as otherwise provided in Policy CBA 2102 regarding vendor qualification, Policy CBE 2110 regarding small purchase procurement, and Policy CBF 2112 regarding sole source and emergency procurement.  This policy does not apply to the hiring of an architect or engineer as an employee of the District.

See Utah Code § 63G-6a-1502 (2014)

Selection Committee
The Board of Education or the Procurement Officer shall encourage firms engaged in the lawful practice of architect-engineer services to submit annually a statement of qualifications and performance data.  Subject to rules made by the Procurement Policy Board, the District shall establish an evaluation committee for architect-engineer services contracts.  The evaluation committee shall

1. evaluate current statements of qualifications and performance data on file with the District or with the state, together with those that may be submitted by other firms in response to the announcement of the proposed contract;

2. consider no less than three firms; and

3. based upon criteria established and published by the District, select no less than three of the firms considered to be the most highly qualified to provide the services required.

Utah Code § 63G-6a-1503 (2014)

Restriction regarding higher education institutions

When the District elects to obtain architect or engineering services by using a competitive procurement process and has provided public notice of its competitive procurement process, the District may not award a contract to perform the architect or engineering services to a higher education entity or any part of one.

Utah Code § 63G-6a-1506 (2013)

Determination of Compensation
The Procurement Officer shall award a contract to a qualified firm at compensation that the Procurement Officer determines, in writing, to be fair and reasonable to the District.  In making that determination, the Procurement Officer shall take into account the services’ estimated value, scope, complexity, and professional nature.  

If the Procurement Officer is unable to agree to a satisfactory contract with the firm first selected, at a price the Procurement Officer determines to be fair and reasonable to the District, the Procurement Officer shall formally terminate discussions with that firm and undertake discussions with a second qualified firm.  If the Procurement Officer is unable to agree to a satisfactory contract with the second firm selected, at a price the Procurement Officer determines to be fair and reasonable to the state, the Procurement Officer shall formally terminate discussions with that firm and undertake discussions with a third qualified firm.  If the Procurement Officer is unable to award a contract at a fair and reasonable price to any of the selected firms, the Procurement Officer shall select additional firms and continue discussions in accordance with this section until an agreement is reached.

Utah Code § 63G-6a-1505 (2014)
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Protest Officer
The “Protest Officer” for the District is the superintendent, or another person designated by the Board of Education, or such other person as is designated by rule of the Procurement Policy Board.

Utah Code § 63G-6a-103(36) (2013)

Parties Who May Protest
A protest may be filed with the Protest Officer by (a) an actual or prospective bidder or offeror who is aggrieved in connection with a procurement or (b) by a prospective contractor who is aggrieved in connection with and award of a contract.
Utah Code § 63G-6a-1602(1),(2014) 

Filing Protest 
Timing

A protest with respect to an invitation for bids or a request for proposals must be filed either before the opening of bids or the closing date for proposals, or, if the person did not know and should not have known of the facts giving rise to the protest before the bid opening or the closing date for proposals, within seven days after the day on which the person knows or should have known of the facts giving rise to the protest.

Protests which do not relate to an invitation for bids or request for proposals but which involve a deadline for the submission of a price or response must be filed before that deadline, or, if the person filing the protest did not know and reasonably should not have known of the facts giving rise to the protest before the deadline, within seven days after the day on which the person knows or reasonably should have known of the facts giving rise to the protest.
Protests which do not fall under either of the preceding two paragraphs must be filed within seven days after the day on which the person filing the protest knows or should have known of the facts giving rise to the protest.
A person who fails to timely file a protest under this section may not  protest to the Protest Officer a solicitation or award of a contract,  or file an action or appeal challenging a solicitation or award of a contract before an appeals panel, a court, or any other forum.

Utah Code § 63G-6a-1602(1), (3) (2014)

Contents

A person who files a protest under this section shall include in the filing document the person’s address of record and email address of record and a concise statement of the grounds upon which the protest is made.

Utah Code § 63G-6a-1602(3) (2012)

Dismissal for non-conforming protest
The Protest Officer may dismiss a protest that is not filed in accordance with the requirements of this policy.

Utah Code § 63G-6a-1604 (2012)

Effect of timely protest and continuation despite protest or appeal

The District may not proceed further with the solicitation or with the award of the contract while there is a pending protest and until all administrative and judicial remedies relating to the protest are exhausted (such as appeals to the Procurement Policy Board or further appeal to a court).  However, the District may proceed with solicitation or award despite a pending protest or further proceeding if the District, after consulting with the District’s attorney, determines in writing that award of the contract without delay is in the best interest of the District.

Utah Code § 63G-6a-1903 (2014)

Determination on Protest
Authority to resolve

A Protest Officer, or the Protest Officer’s designee, may enter into a settlement agreement to resolve a protest.

Utah Code § 63G-6a-1602(4) (2014)

Process for determining the protest

After a protest is filed, the protest officer shall first determine whether the protest is timely and fully complies with the content requirements set forth above. The protest officer shall dismiss any protests which are not timely or which do not fully comply with the content requirements.

If the protest is timely and compliant, then the protest officer shall:

· dismiss the protest if the protest officer determines that it alleges facts that, if true, do not provide an adequate basis for the protest; or

· uphold the protest without holding a hearing if the protest officer determines that the undisputed facts of the protest indicate that it should be upheld; or

· hold a hearing on the protest, following the procedures below, if there is a genuine issue of material fact that needs to be resolved in order to determine whether it should be upheld.

Whether other parties may intervene in the protest shall be determined by rules issued by the Procurement Policy Board.  The fact that a Protest Officer holds a hearing, considers a protest, or issues a written decision does not affect a person’s right to, at a later date, question or challenge the Protest Officer’s jurisdiction to hold the hearing, consider the protest, or render the decision.  A Protest Officer’s determination of facts relating to a protest is final and conclusive on appeal unless shown to be arbitrary and capricious or clearly erroneous.

Utah Code § 63G-6a-1603(1), (2), (3), (4) (e), (10) (2014)


Protest records

The Protest Officer shall record each protest hearing. Regardless of whether a hearing is held, the Protest Officer shall preserve all records and other evidence relied upon in reaching the written decision.  Such records may not be destroyed until the decision, and any appeal of the decision, becomes final.  The Protest Officer shall submit a copy of the written decision and all records and other evidence relied upon in reaching a decision within seven days after (a) notice of an appeal of the decision or (b) a request from the chair of the Procurement Policy Board.

Utah Code § 63G-6a-1603(4)(d) (2014)
Hearing process

For purposes of a protest hearing, the Protest Officer may subpoena witnesses and compel their attendance, may subpoena documents for production at the hearing, may obtain additional factual information, and may obtain testimony from experts, the person filing the protest, representatives of the District, or others.  The Rules of Evidence do not apply to a protest hearing.  The deliberations of the Protest Officer may be held in private.

Utah Code § 63G-6a-1603(4), (5)(a) (2014)

Written determination

A Protest Officer, or the Protest Officer’s designee, shall promptly issue a written decision regarding any protest that is not settled by mutual agreement. The decision shall state the reasons for the action taken and inform the protestor of the right to judicial or administrative review as provided in the District’s procurement policies and the Procurement Code and state the amount of the security deposit or bond required for a further appeal.  The person issuing the decision shall mail, email, or otherwise immediately furnish a copy of the decision to the protestor.  If the Protest Officer does not issue the written decision regarding a protest or a contract controversy within 30 calendar days after the day on which a written request for a final decision is filed with the Protest Officer, or within a longer period as may be agreed upon by the parties, the protester, prospective contractor, or contractor may proceed as if an adverse decision had been received.

Utah Code § 63G-6a-1603(6), (9) (2014)

Effect of determination

A determination is effective until stayed or reversed on appeal, except as provided above.  The determination is final and conclusive unless the protestor files an appeal with the Procurement Policy Board. 

Utah Code § 63G-6a-1603(7), (8)(a) (2014)
Finding of a violation before the contract is awarded

If, before award of a contract, it is determined at any level of review that a procurement or proposed award of a contract is in violation of law, the procurement or proposed award shall be cancelled or revised to comply with the law.

Utah Code § 63G-6a-1909 (2012)

Finding of a violation after the contract is awarded

If after award of a contract it is determined at any level of review that a procurement or award of a contract is in violation of law, the following actions shall be taken:

1. if the person awarded the contract did not act fraudulently or in bad faith, then

a. the contract either may be ratified and affirmed, if it is in the best interests of the District, or may be terminated, and

b. the person awarded the contract shall be compensated for the actual expenses reasonably incurred under the contract before the termination, plus a reasonable profit.

2. if the person awarded the contract acted fraudulently or in bad faith, then the contract either may be declared null and void or may be ratified and affirmed if it is in the best interests of the District, without prejudice to the District’s rights to any appropriate damages.

Under no circumstances is a person entitled to consequential damages in relation to a solicitation or award of a contract under the procurement process, including consequential damages for lost profits, loss of business opportunities, or damage to reputation.

Utah Code § 63G-6a-1907 (2014)

Costs to or against protestor

When a protest is sustained at any level of review and the protesting bidder or offeror should have been awarded the contract under the solicitation but is not, the protestor shall be entitled to the reasonable costs incurred in connection with the solicitation, including bid preparation and appeal costs and any equitable relief determined to be appropriate by the Procurement Policy Board appeals panel or court.

When a protest is not sustained by the appeals panel, the protestor shall reimburse the District for the expenses incurred in defending the appeal, including personnel costs, attorney fees, other legal costs, expenses incurred by the attorney general’s office, the per diem and expenses paid by the District to witnesses or appeals panel members, and any additional expenses incurred by the staff of the District who have provided materials and administrative services to the appeals panel for that case.

The notice of claims provisions of the Utah Governmental Immunity Act (Title 63G, Chapter 7, Part 4, Utah Code) and the undertaking provision of Utah Code § 63G-7-601 do not apply to actions brought under this chapter by an aggrieved party for equitable relief or reasonable costs incurred in preparing or appealing an unsuccessful bid or offer.

Utah Code § 63G-6a-1904 (2014)

Notice of Debarment or Suspension
An individual to be debarred or suspended must be given written notice of the reasons for which debarment or suspension is being considered and of the hearing at which debarment or suspension will be considered.  This notice must be given at least 10 days before the date of the hearing.

Utah Code § 63G-6a-904(1)(b)(ii) (2014)

Hearing on Debarment or Suspension
Hearing process

The hearing shall be conducted by the Board of Education or its designee.  For purposes of the hearing, the Board or its designee may subpoena witnesses and compel their attendance, subpoena documents for production, obtain additional factual information, and obtain testimony from experts, the person who is the subject of the proposed debarment or suspension, representatives of the District, or others who may be of assistance in making the determination. The Rules of Evidence do not apply in this hearing.  The fact that a hearing is held on debarment or suspension or that a decision is issued does not prevent a person from later questioning or challenging the authority of the Board of Education or its designee to hold the hearing or issue the decision.

Utah Code § 63G-6a-904(1)(c)(i), (ii), (iv) (2014)

Written decision

The Board of Education or its designee shall promptly issue a written decision regarding any proposed debarment or suspension that is not settled by mutual agreement. If debarment or suspension is ordered, the decision shall state the reasons for that action, inform the person of the right to judicial or administrative review as provided in the District’s procurement policies and the Procurement Code, and state the amount of the security deposit or bond required for a further appeal and how that amount was calculated.  The person issuing the decision shall mail, email, or otherwise immediately furnish a copy of the decision to the person subject to the decision.

Utah Code § 63G-6a-904(1)(c)(v), (vi) (2014)

Hearing record

The Board of Education or its designee shall preserve all records and other evidence relied upon in reaching the decision.  Such records may not be destroyed until the decision, and any appeal of the decision, becomes final.  A copy of the written decision and all records and other evidence relied upon in reaching a decision within shall be submitted to the chair of the Procurement Policy Board within seven days after (a) notice of an appeal of the decision or (b) a request from the chair of the Procurement Policy Board.

Utah Code § 63G-6a-904(1)(c)(iii) (2014)

Effect of Order of Suspension or Debarment—
A decision of debarment or suspension is final unless it is appealed to the Procurement Policy Board as provided for in Policy CDB.

Utah Code § 63G-6a-904(1)(c)(vii)(A) (2014)
2164 CDB
Revised 10.28.14

Procurement Appeals and Oversight:  Procurement Protest and Debarment Appeals

Appeal to State Procurement Policy Board
A party to a protest may appeal the protest decision to the Procurement Policy Board by filing a written notice of appeal with the chair of the Procurement Policy Board including the person’s address of record and email address of record and by complying with the security requirement discussed below.

The appeal must be filed either:

1. within seven days after the written decision on the protest is personally served on the party or the party’s representative or emailed or mailed to the address or email address of record provided by the party, or 

2. within 30 days of a written request for a final written decision (or any longer period which the parties agreed to), if a final written decision has not been issued in that time period.

No appeal of a protest decision may be filed unless a decision has been issued or the 30-day period (or longer agreed-upon period) has expired without issuance of a written decision.

Utah Code § 63G-6a-1702(2)(a) (2014)

Appeal Limited to Grounds Stated in Protest Document
A person who files an appeal of a protest decision is limited to appealing on the grounds specified in the protest filing.

Utah Code § 63G-6a-1702(3) (2014)

Appeal of Debarment or Suspension
A person debarred or suspended may appeal the decision to the Procurement Policy Board by filing a written notice of appeal with the chair of the Procurement Policy Board including the person’s address of record and email address of record and a copy of the order of debarment or suspension and by complying with the security requirement discussed below.
Utah Code 63G-6a-1702(2)(b) (2014)

Appeal Security
Subject to waiver rules which may be made by the Procurement Policy Board, a person who files an appeal to that Board must, before the expiration of the time for filing an appeal, pay a security deposit or post a bond with the office of the Protest Officer as provided for below.

1.
For an appeal relating to an invitation for bids or request for proposals:

a. $20,000, if the total contract value is under $500,000; 

b. $25,000, if the total contract value is $500,000 or more but less than $1,000,000;

c. $50,000, if the total contract value is $1,000,000 or more but less than $2,000,000;

d. $95,000, if the total contract value is $2,000,000 or more but less than $4,000,000;

e. $180,000, if the total contract value is $4,000,000 or more but less than $8,000,000;

f. $320,000, if the total contract value is $8,000,000 or more but less than $16,000,000;

g. $600,000, if the total contract value is $16,000,000 or more but less than $32,000,000;

h. $1,100,000, if the total contract value is $32,000,000 or more but less than $64,000,000;

i. $1,900,000, if the total contract value is $64,000,000 or more but less than $128,000,000;

j. $3,500,000, if the total contract value is $128,000,000 or more but less than $256,000,000;

k. $6,400,000, if the total contract value is $256,000,000 or more but less than $512,000,000; and

l. $10,200,000, if the total contract value is $512,000,000 or more; or

2.
$20,000, for an appeal:

a.
relating to any type of procurement process other than an invitation for bids or request for proposals;

b.
relating to an invitation for bids or request for proposals, if the estimated total contract value cannot be determined; or

c.
of a debarment or suspension.

For an appeal relating to an invitation for bids, the estimated total contract value shall be based on:

1. the lowest responsible and responsive bid amount for the entire term of the contract, excluding any renewal period, if the bid opening has occurred;

2. the total budget for the procurement item for the entire term of the contract, excluding any renewal period, if bids are based on unit or rate pricing; or

3. if the contract is being rebid, the historical usage and amount spent on the contract over the life of the contract.

For an appeal relating to a request for proposals, the estimated total contract value shall be based on:

1. the lowest cost proposed in a response to a request for proposals, considering the entire term of the contract, excluding any renewal period, if the opening of proposals has occurred;

2. the total budget for the procurement item over the entire term of the contract, excluding any renewal period, if opened cost proposals are based on unit or rate pricing; or

3. if the contract is being reissued, the historical usage and amount spent on the contract over the life of the contract that is being reissued.

The Protest Officer shall retain the security deposit or bond until the appeal process is completed.  The Protest Officer shall deposit a security deposit into an interest-bearing account and if the deposit is not forfeited return the deposit and the accrued interest to the person.  The Protest Officer shall return the bond to the individual if it is not forfeited.  A security deposit or bond is forfeited if the person providing it fails to ultimately prevail on appeal and the procurement appeals panel finds that the protest or appeal is frivolous or that its primary purpose is to harass or cause a delay. 

Utah Code § 63G-6a-1703 (2014)

Appeal to Utah Court of Appeals
Either the District or a person who receives an adverse decision from a procurement appeals panel may appeal the decision to the Utah Court of Appeals within seven days after the decision is issued.  However, the District may not appeal the decision of the procurement appeals panel unless the appeal is recommended by the District Protest Officer involved.

Utah Code § 63G-6a-1802 (2014)
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Procurement Appeals and Oversight:  Procurement Violations and Offenses

Definitions

These terms, used in this policy, are defined as follows:

1. “Contract administration professional” means an individual who is either directly under contract with the District or is employed by a person under contract with the District and who has responsibility in developing a solicitation or grant or in supervising or overseeing the administration or management of a contract or grant.  This term does not include an employee of the District.

2. “Contribution” includes the following as applied to the District:

a. a voluntary gift or donation to the District for the District’s use, and not for a particular person employed by the District, including a philanthropic donation, services, money, or other items of value;

b. admission to a seminar, vendor fair, charitable event, fundraising event, or similar event that relates to the function of the District;

c. purchase of a booth at an event sponsored by the District or a group of which the District is a member; or

d. sponsorship of an event that is organized by the District.

3. “Gratuity” means anything of value, including:

a. money;

b. a loan at an interest rate below the market rate or with terms that are more advantageous to the person receiving the loan than terms offered generally on the market;

c. an award;

d. employment;

e. admission to an event;

f. a meal;

g. lodging;

h. travel; 

i. entertainment for which a charge is normally made and

j. a raffle, drawing for a prize, or lottery.

The term “gratuity” does not include:

a. an item, including a meal in association with a training seminar, that is:

i. included in a contract or grant; or

ii. provided in the proper performance of a requirement of a contract or grant;

b. an item requested to evaluate properly the award of a contract or grant;

c. a rebate, coupon, discount, airline travel award, dividend, or other offering included in the price of a procurement item;

d. a meal provided by an organization or association, including a professional or educational association, an association of vendors, or an association composed of public agencies or public entities, that does not, as an organization or association, respond to solicitations;

e. a product sample submitted to a public entity to assist the public entity to evaluate a solicitation;

f. a political campaign contribution;

g. an item generally available to the public; or

h. anything of value that one public agency provides to another public agency.

4. “Family member” means a father, mother, husband, wife, son, daughter, sister, brother, uncle, aunt, nephew, niece, first cousin, mother-in-law, father-in-law, brother-in-law, sister-in-law, son-in-law, or daughter-in-law.

5.
“Hospitality gift” means a token gift of minimal value, including, a pen, pencil, stationery, toy, pin, trinket, snack, beverage, or appetizer, given for promotional or hospitality purposes.  It does not include money, a meal, admission to an event for which a charge is normally made, entertainment for which a charge is normally made, travel, or lodging.

6. “Kickback” means a negotiated bribe provided in connection with a procurement or the administration of a contract or grant.  It does not include anything which is listed in the exclusions from the definition of “gratuity,” above.

7.
“Procurement” has the meaning set out in the scope section of Policy CB except that for purposes of this policy it also includes the awarding of a grant. 

8.
“Procurement professional” means an employee of the District (not an independent contractor) who by title or primary responsibility:

a.
has procurement decision making authority; and

b.
is assigned to be engaged in, or is engaged in either:

i. the procurement process or

ii. the process of administering a contract or grant, including enforcing contract or grant compliance, approving contract or grant payments, or approving contract or grant change orders or amendments.

The term “procurement professional,” as it applies to the District, does not include:

a. members of the Board of Education

b. the superintendent, business administrator, a principal, a vice principal, or the chief assistant or deputy of the superintendent, business administrator, or of a principal or vice principal; or

c. any other individual who, by title or primary responsibility, does not have procurement decision making authority.

9.
“Public agency” means the following entities and all officials, employees, and official representatives of the following entities:

a. a city, town, county, school district, local district, special service district, or other political subdivision of the state of Utah;

b. the state of Utah or any department, division, or agency of the state of Utah;

c. any agency of the United States;

d. any political subdivision or agency of another state or the District of Columbia, including any interlocal cooperation or joint powers agency formed under the authority of the laws of another state or the District of Columbia; and

e. any Indian tribe, band, nation, or other organized group or community which is recognized as eligible for the special programs and services provided by the United States to Indians because of their status as Indians.





Utah Code § 63G-6a-2402 (2014); Utah Code § 11-13-103(13) (2012)

Unlawful Conduct and Exceptions
It is unlawful and a violation of this policy:

1.
for a person who has or is seeking a contract with the District knowingly to give, or to offer, promise, or pledge to give, a gratuity or kickback to

a. the District;

b. a procurement professional or contract administration professional; or

c. an individual who the person knows is a family member of a procurement professional or contract administration professional.

2.
for a procurement professional or contract administration professional, or a family member of either, knowingly to  receive  or accept, offer or agree to receive or accept, or ask for a promise or pledge of a gratuity or kickback from a  person who has or is seeking a contract or grant from the District.

It is not unlawful for the District to give, offer, promise, or pledge to give a contribution to another public agency.

It is not unlawful or a violation of this policy for a person:

1. to give or offer, promise, or pledge to give a contribution to the District unless that is done with the intent to induce the District in exchange to (a) award a contract, (b) make a procurement decision, or (c) take an action relating to the administration of a contract or grant.

2. to give or offer, promise, or pledge to give something of value to an organization to which a procurement professional or contract administration professional belongs unless that is done with the intent to induce the District in exchange to (a) award a contract, (b) make a procurement decision, or (c) take an action relating to the administration of a contract or grant.

3. on behalf of the District, to receive or accept, offer or agree to receive or accept, or ask for a promise or pledge of a contribution unless done with the intent that the District in exchange (a) award a contract or grant, (b) make a procurement decision, or (c) take an action relating to the administration of a contract or grant.

It is not unlawful or a violation of this policy for a person to give or receive, offer to give or receive, or promise or pledge to give or ask for a promise or pledge of a hospitality gift if:

1. the total value of the hospitality gift is less than $10; and

2. the aggregate value of all hospitality gifts from the person to the recipient in a calendar year is less than $50.

Utah Code § 63G-6a-2404 (2014)

Voiding a Contract or Grant for Unlawful Conduct
This section applies to procurements (a) for which public notice is provided on or after July 1, 2014, if public notice is required, or (b) where public notice is not required, the initial contact between the District and the potential contractor for purposes of the procurement occurs on or after July 1, 2014.

When a contract or grant has been awarded to a person who engages in conduct made unlawful by this policy or by Part 24 of the Procurement Code, “Unlawful Conduct and Penalties,” the Board of Education or the superintendent may, in their sole discretion, declare the contract or grant to be void and unenforceable except where (a) the contract or grant relates to the issuance of a bond or other obligation and the bond has been issued or obligation incurred; or (b) a third party has substantially changed its position in reliance upon the contract or grant.

Declaring a contract or grant void under this section does not affect the District’s obligation to pay for a contractor’s proper performance completed under the contract or grant or to pay for the value the contractor provides to the District under the contract or grant before the contract or grant is declared void.

Utah Code § 63G-6a-2405 (2014)

Evaluation Committee Conflicts of Interest
Nothing in this policy limits the District in requiring evaluation committee members to disclose conflicts of interests or in removing evaluation committee members for conflicts of interest.

Utah Code § 63G-6a-2406 (2014) 

Required Reports of Unlawful Conduct
A procurement professional shall notify the attorney general or other appropriate prosecuting attorney if he or she has actual knowledge that a person has engaged in:

1. conduct made unlawful by this policy or Part 24 of the Procurement Code, “Unlawful Conduct and Penalties; or

2. conduct, including bid rigging, improperly steering a contract to a favored vendor, exercising undue influence on an individual involved in the procurement process, or participating in collusion or other anticompetitive practices, made unlawful under other applicable law.

A procurement professional who fails to comply with this reporting requirement is subject to disciplinary action by the District as well as any other civil penalty provided by the Procurement Code.

Utah Code § 63G-6a-2407 (2014)
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District Emergency Response Plan

Adoption of Plan

Pursuant to Utah Code § 53A-3-402(18), the Board hereby adopts and implements a comprehensive emergency response plan to prevent and combat violence in the schools, on school grounds, on school vehicles, and in connection with school-related activities and events.  Existing plans shall be modified as needed to conform to the requirements of rules issued by the State Board of Education.  Plans shall be reviewed at least once every three years and updated as needed.

Utah Code § 53A-3-402(18)(a) (2013)

Utah Admin. Rules R277-400-3.D, E (April 7, 2014)

Emergency Response Plan Committee

The Board of Education hereby directs the superintendent to appoint a committee to assist with development or revision or review of emergency response plans.  The committee shall consist of appropriate school and community representatives and may include administrators, teachers, parents, officers of other governmental entities (municipalities, counties, or others), and fire and law enforcement personnel.  The committee shall include representatives of governmental agencies and bodies vested with responsibility for directing and coordinating emergency services on local and state levels.

Utah Admin. Rules R277-400-3.D (April 7, 2014)

Contents of Plan

The District Comprehensive Emergency Response Plan shall

1. include prevention, intervention, and response components;

2. be consistent with the student conduct and discipline policies required for school districts under Title 53A, Chapter 11, Part 9, School Discipline and Conduct Plans;

3. require in-service training for all district and school building staff on what their roles are in the emergency response plan;

4. provide for coordination with local law enforcement and other public safety representatives in preventing, intervening, and responding to violence in the schools, on school grounds, on school vehicles, and in connection with school-related activities and events;

5. include procedures to notify a student, to the extent practicable, who is off-campus at the time of a school violence emergency because the student is either participating in a school-related activity or excused from school for released-time religious instruction;

6. include, to the extent practicable, standards and protections for participants and attendees at school-related activities, including those off school property;

7. include measures to assure that during an emergency students receive reasonably adequate educational services and supervision;

8. include evacuation procedures to assure reasonable care and supervision of students until responsibility has been affirmatively assumed by another responsible party or as is permitted under State Board of Education regulation;

9. address access to school buildings by specific groups, including students, community members, lessees, invitees, and others;

10. provide that in the event of an emergency, school personnel shall maintain control of students and school buildings during the regular school day or until students are released to parents or legal guardians

11. include measures to assure that students receive emergency preparedness training, including age-appropriate training regarding rescue techniques, first aid, safety measures appropriate to specific emergencies, and other emergency skills;

12. identify resources and materials available for emergency training;

13. contain procedures for assessing and providing school facilities, equipment, and personnel to meet public emergency needs; and

14. provide procedures for recording District funds spent for emergencies (including funds spent for assessing and repairing damages) and for seeking reimbursement for such expenditures.

Utah Code § 53A-3-402(18)(c) (2014)

Utah Admin. Rules R277-400-5, -6.A, -6.B, -7.D, -9.B, -9.C(4), -10 (April 7, 2014)

Formulation and Review of Plan

In creating the comprehensive emergency resource plan, the Board shall consider and make use of resources provided by the Utah State Board of Education, including the plan models and other resources prepared by the State Board as provided for in Utah Code § 53A-3-402(18)(d), recommendations provided by the emergency response plan committee, and may consider such other resources it finds helpful.

Utah Code § 53A-3-402(18)(d) (2014)

The Board may direct individual schools to develop and implement school-specific emergency response plans to supplement the District’s plan according to the needs and features of the school.

Utah Admin. Rules R277-500-3.C (April 7, 2014)

The District emergency response plan shall be reviewed at least once every three years, with the assistance of the District emergency response plan committee appointed by the Board of Education.  As part of the review process, each school shall review existing security measures and procedures within that school and make adjustments as needs demonstrate and funds are available.

Utah Admin. Rules R277-500-3.E, -7.C (April 7, 2014)

Public Notice of Plan

A copy of the District emergency response plan and any school emergency response plans shall be filed in the superintendent’s office.  At the beginning of each school year, written notice of the pertinent portions of the District plan and any school plan shall be provided to the parents or guardians of students at each school and the staff of each school.  Each school shall also designate an Emergency Preparedness/Emergency Response week prior to April 30 of each school year.

Utah Admin. Rules R277-500-4 (April 7, 2014)

Emergency Preparedness Training

The Board of Education shall, by July 1 of each year, certify to the State Board of Education that the District emergency response plan has been practiced at the school level and has been presented to and reviewed by the District’s teachers, administrators, students and their parents or guardians, and public safety representatives.

Utah Admin. Rules R277-500-3.A (April 7, 2014)

The District shall provide annual training to District and school staff on their roles, responsibilities, and priorities in the emergency response plan.

Utah Admin. Rules R277-500-7.A (April 7, 2014)

Each school shall conduct emergency drills as required by Utah State Board of Education Rules R277-400-6 and R277-400-7.B.

Utah Admin. Rules R277-500-6, -7.B (April 7, 2014)

Prevention and Intervention

The District shall provide schools with curriculum materials regarding comprehensive violence prevention and intervention strategies such as resource lessons and materials on anger management, conflict resolution, and respect for diversity and other cultures.  In so doing, the District shall make use of materials and resources provided by the State Office of Education.  Schools may also provide age-appropriate instruction on firearm safety, including appropriate steps to take if a student sees a firearm or facsimile firearm at school.

The District shall also develop, to the extent resources permit, student assistance programs such as care teams, school intervention programs, and interagency case management teams.  In so doing, the District shall coordinate with and seek support from the State Office of Education and other state agencies.

Utah Admin. Rules R277-500-8 (April 7, 2014)

School Building Access

With respect to building access during an emergency by various groups (including students, employees, community members, lessees, invitees, and others), the emergency response plan shall consider identified time periods and shall address possession and use of school building keys by designated administrators and employees.  The plan may include restricted access for some individuals.

Utah Admin. Rules R277-500-5.B (April 7, 2014)

Cooperation with Other Government Entities

As appropriate, the Board of Education may enter into cooperative agreements with other governmental entities to assure proper coordination and support during emergencies.

As is feasible, the Board shall cooperate with other governmental entities to provide emergency relief services in times of public need.  For statewide emergencies or emergencies involving more than one school district, the State Board of Education, through the State Superintendent, is the chief officer to coordinate assistance by the schools.  For emergencies within the school district, the Board of Education, through the superintendent, is the chief officer to coordinate assistance by the schools.

Utah Admin. Rules R277-500-9 (April 7, 2014)

2210 CEA

Revised 10.28.14

Video and Audio Surveillance
District security
Video and/or audio recording devices may be used to monitor the health, safety, and welfare of all students, staff, and visitors to district property and to safeguard district facilities.  Such recordings may be stored as evidence of unsafe, disruptive, and/or illegal behavior and may become part of a student record, a personnel file, and/or a legal proceeding.  The superintendent or his/her designee shall ensure the secure storage of these records against tampering and according to the district’s record retention schedule.

Notification
The district administration shall notify staff and students through student/parent and personnel handbooks that video/audio surveillance may occur on district property.  The district may also provide notification through the posting of such notice at the main entrances of all district buildings and property, and on all buses in which video/audio surveillance may occur.

Access to recordings
Surveillance recordings will be released to the public only in conformance with applicable GRAMA provisions.  In addition, the content of the surveillance recordings used as evidence in or investigation of specific student matters constitute student records which are confidential and protected under FERPA.  When a surveillance recording kept in a student matter shows multiple students, then whether those students or their representatives may access the recording shall be determined on a case-by-case basis. The content of surveillance recordings used as evidence or in investigation of specific personnel matters are private records under GRAMA.
Staff and students are prohibited from tampering or otherwise interfering with the surveillance equipment and records.  District administrative staff may review surveillance recordings to verify the occurrence of disruptive, unsafe, and/or illegal behavior.  Parents or legal guardians shall only be allowed to view material that concerns their child in relationship to an alleged incident.  Requests to inspect video/audio surveillance recordings must be made in writing.

As circumstances warrant, the District Transportation Supervisor, Building Administrator, and/or the Superintendent’s designee shall review recordings that may be created from surveillance equipment on district vehicles.

If the record becomes the subject of a disciplinary proceeding, it shall be treated like all other evidence in the hearing as confidential and protected.  Viewing of such records shall only be permitted at school-related sites including the transportation office, school buildings, or district office.  All viewing will include the building principal or his/her designee.
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School Plant

Buildings

Every school building shall be located on grounds that are well-drained and maintained in a sanitary condition and in accordance to applicable health codes.  All buildings shall be properly ventilated and provided with an adequate supply of drinking water, an approved sewage disposal system, hand-washing facilities, a heating system, and lighting facilities, all of which shall conform to established standards of good public health engineering practices.

Carbon Monoxide Detectors
Each school building shall be equipped with carbon monoxide detectors as required by state statute. 
 (See Utah Code § 15A-5-204(25) and Utah Code § 15A-5-205.5(6).)

Lunch Rooms

All school lunch rooms, dining areas, and food preparation areas shall be maintained in accordance with state food and drug regulations.

Custodial Services

All school buildings and appurtenances to buildings shall be maintained in a sanitary manner, and all building custodians and janitors shall be trained to perform their duties.
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