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Division of Finance, 2110 State Office Building, Salt Lake City, Utah  84114
June 24, 2014
11:30 a.m.

Public Meeting Minutes
Attendance - Board Members:  
                      Brody Keisel, Sanpete County Attorney-Chair
                      Scott Garrett, Iron County Attorney 
                      Kirk Wood, Duchesne County, Commissioner 
	          James Withers, Millard County, Commissioner (absent) 
                      Richard Gale, Attorney (absent)
                      Denise Porter, Attorney 
                      John Reidhead, Director, Division of Finance 
                      Barry Huntington, Garfield County Attorney – Vice Chair 
                      Richard Schwermer, Administrative Office of the Court 
Attendance - Staff and Others:         
                      Paul Tonks, Attorney General’s Office
	          Joey Palmiotti, Accountant, Division of Finance
                      Barbara Sutherland, Administrative Assistant, Division of Finance
	          Visitors:
                      Mary Corporon, Attorney
	          Craig Peterson, Attorney

Note: A copy of meeting materials, and an audio recording of the meeting can be found on the Public Notice Website.

1.	Welcome:

Brody Keisel welcomed everyone to the Indigent Defense Trust Funds Board Meeting and introduced two guests, Mary Corporon, attorney for Stephanie Sloop, and Craig Peterson, attorney for Cody Lynn Nielsen’s appeal. He asked for a motion to move to agenda items 6 & 7 to discuss additional funding for Mary Corporon on the Stephanie Sloop case, and additional funding for Craig Peterson on the Cody Lynn Nielsen appeal.

Kirk Wood made a motion to move to agenda items 6 & 7. Scott Garrett seconded the motion, all voted, motion carried unanimously. The board preceded to agenda items 6 & 7.

2.	Review and approval of minutes from the meeting held on April 1, 2014.

Brody Keisel asked if the board had reviewed the minutes from the last meeting and if there was a motion to approve them. 

Kirk Wood requested the language changed of his motion on page 3 of the minutes from the draft language to “Kirk Wood moved to recess for lunch”. Barbara will make the correction before the minutes are posted to the Public Notice Website. 

John Reidhead moved to approve the minutes with the adjustment from the Board Meeting held on April 1, 2014. Kirk Wood seconded the motion; a vote was taken and passed unanimously.

3.	Assignments from the last meeting.

1.  Barbara will send Scott Wiggins the FindIt Travel Guide. (Sent April 2, 2014)

2.  Send email to Doug Terry explaining that there is not a need for additional mitigation work on the       Richard Andrew Jones since the death penalty has been removed. (Sent April 4, 2014)

3. Paul Tonks will look at the contract and the statute, to determine if co-counsel will need to be appointed in the Thad Robertson case. (Paul will address this issue at the next meeting.)
                     
4. John will research the cases to see if they are more expensive or less expensive under the current contract.

Joey Palmiotti explained the spreadsheet with the total amount paid on cases under the old contract and the amount paid on cases with the hourly rate under the current contract. On average, the cases are more expensive under the hourly rate. But the Glenn Howard Griffin was an expensive case under the old contract. Inflation and expenses need to also be considered when reviewing the old cases as compared to the current contract cases.

Barry Huntington suggested defining and broadening the word “unusual” in the contract, to be more specific. 

Denise Porter commented that lawyers assume they can request additional money. She feels that lawyers need to be responsible for what they have signed for, and think in advance what needs to be done on a case before they sign the contract. 

Rick Schwermer said that he will remind the attorneys up front to review the contract and the contractual caps before they sign it.

5. Agenda item for next meeting, removing attorney’s from the ‘Rule 8 Attorney” list. (Agenda item #9.) The Board moved to agenda item #9.

6. Follow up with Brody Keisel about list of attorneys from the area close to Gunnison. Contact attorneys to see if they would be willing to work the Gunnison prison cases for $100 per hour. 

Brody Keisel said he has had discussions with a few lawyers about taking some of the cases in Gunnison Prison, but no one has committed to taking them. He will revisit this issue at the next meeting. Denise Porter will also bring some names of lawyers willing to take some of these cases to the next board meeting.

4.	Fund Balances as of June 20, 2014. 

Joey Palmiotti reviewed the fund balances as of June 20, 2014, and reported that the Capital Defense Trust Fund has a balance of $510,265.56. 

Again, the board discussed changing the language in the contract to include monthly billings for the attorneys working the cases. Even if the cap has been reached we still want the billings monthly. They feel it is too hard to do the budget when lawyers don’t bill regularly. 

The Indigent Inmate Trust Fund has a balance of $989,292.00. There are a few active cases in the Gunnison Prison, with one being a capital case. 

5.	Review of Current Cases:
Stephanie Sloop-Davis County, Mary Corporon Attorney, Discussed in item #6 of the agenda.

Sun Cha Warhola-Davis County, Edward K. Brass Attorney, The second week of June she had a competency review. Defendant is still not competent and the next competency hearing is Dec. 19, 2014.

Thad Douglas Robertson-Iron County, Douglas Terry Attorney. The trial was scheduled for Aug. but has been continued. 

David Drommond appeal-Davis County, Arnold Wiggins Attorney, The Board approved additional funding on this case at the last meeting. Mr. Wiggins has been paid and has $15,000 left that he has been approved for. There have been some mitigation and investigation billings. 

William C. Lawton-Sevier County, James A. Valdez Attorney, There has not been any new billings. There was a competency hearing, but the board has not been notified of the results.

Richard Andrew Jones-Washington County, Stephen McCaughey Attorney, There has been some billings on expenses. 

The preliminary hearing was waived, he pled not guilty at the arraignment on March 26, 2014. A trial date has been set for Nov. 10, 12, 13, and 14. The death penalty is still on the table.

Brandon Perry Smith-Washington County, Gary Pendleton Attorney (private counsel expenses only)
Private money has run out and Mr. Smith has been found indigent. The Board understands that Gary Pendleton had been appointed by the state to defend him and Mary Corporon has been appointed as the second chair on the case. Mr. Pendleton has not yet returned the information needed to be Rule 8 qualified.

Rick Schwermer said he received information that said there was a hearing on Jan. 29, 2014, where Judge Westfall took over the case. Judge Shumate explained at the hearing that the usual procedure was to contact Mr. Schwermer and have him give him names of contracting attorneys that he may appoint to the case. 

Eric Clark, the Washington County attorney appeared at the hearing and said he had spoken with a representative of the Indigent Board from the Attorney General’s Office. He was informed that as long as Mr. Pendleton is Rule 8 qualified, the Board would have no objection to adding him to the list of contracted attorneys.
 
The court found Mr. Pendleton Rule 8 qualified and directed him to find co-counsel to assist him, with the understanding that they should be paid out of the aggravated murder fund. 

Rick Schwermer reported to Melanie Haney at the court that he was not sure the Indigent Defense Fund is on the hook to pay for this case, because he has not received an order appointing Gary Pendleton to the case, and there is not a contract with Mr. Pendleton for defense counsel.

It was decided to send Gary Pendleton a letter stating that the board understands an appointment has been made, but cannot find an order of appointment in the docket. We do not have a contract with him for anything other than expenses. 

The Board does not feel that they have an obligation to pay attorney fees on this case without a contract. Mr. Pendleton will be sent the forms and information to fill out to be to be put on the Rule 8 Qualified Attorney list and if he is approved, and the Board is notified of his appointment, a contract will be drafted.

Glen Howard Griffin appeal-Box Elder County, Jennifer Gowans Attorney, The Board moved to agenda item #8.

Cody Lynn Nielsen appeal-Cache County, Craig Peterson Attorney,  Completed, see agenda item #7.

Robert Cameron Houston appeal, Davis County, John Pace Attorney, nothing new.

Martin Chris Nelson appeal-Iron County, Liz Hunt Attorney. The case has been briefed and is waiting for an oral argument and a decision.

Indigent Inmate Fund Cases Sanpete County, (Gunnison Prison):

Steven Crutcher, aggravated murder, Sanpete County, Ed Brass Attorney, There has been a preliminary hearing and an arraignment on the case. The contract is in place.

Steven Crutcher, additional charges, Doug Neeley Attorney, Aggravated assault charges, preliminary hearing postponed until the end of July.

Abel Castillo, Doug Neeley Attorney, continuing. 

Jose Willmond, Doug Neeley Attorney, continuing. 

6.	Mary Corporon, request for additional funding on the Stephanie Sloop case.

Mary Corporon stated that she is requesting under the contract paragraph 2C, an accelerated payment schedule of existing contract amounts given the unique circumstances of the Stephanie Sloop case. She is also requesting additional payment beyond the scheduled contractual caps. 

The homicide occurred May 2010. The first contractual cap is a preliminary hearing. Ms. Corporon’s client has not had a preliminary hearing. The case has been pending since 2010. She said there are good strategic reasons for not having the preliminary hearing, from the perspective of the prosecutor and defense counsel. 

Ms. Corporon has been in constant communication with the Davis County Attorney and chief prosecutor on the case, Troy Rawlings. It was decided that in the best interest of the case that the two clients, Nathanael Sloop and Stephanie Sloop be tried separately. They wanted Mr. Sloop to have a preliminary hearing before Ms. Sloop.  Mr. Sloop’s case has been resolved. After the resolution of Mr. Sloop’s case they are moving forward with a preliminary hearing for Ms. Sloop.

Ms. Corporon has billed approximately $80,000, up through July 10, 2011. She has been paid $29,730.30 in attorney fees of the $80,000. This amount does not include other case expenses that have been paid. After 2011, there is approximately $41,000 in billings above the $80,000. She is requesting funding for the $80,000 she has billed, deducting the $29,730.30 that has already been paid. She needs to rectify these billings with her old firm Corporon and Williams. The firm merged with Vancott in July 2011. Since July 1, 2011 with Vancott she has incurred an additional $41,316 in attorney fees and $1,663.00 in expenses on the case.

Ms. Corporon is requesting funding for the bills that were incurred through June 30, 2011, and wants them paid to Corporon and Williams. She is also requesting authorization for additional funds to cover additional attorney fees and expenses to date.

Brody Keisel suggested changing the contract to include billing dates. So that attorney’s bill on a regular basis instead of holding onto bills for months/years.

Rick Schwermer stated that the board has jumped ahead some contract levels on cases, but have not waved the total hard contractual funding cap.

Rick Schwermer made a motion to authorize payments, for supported billings, waving the contract steps up to $80,000, including the approximate $30,000, already paid. Denise Porter seconded the motion. A vote was taken and motion passed.

The Board discussed how to address the other outstanding bills. 

Paul Tonks invited Ms. Corporon to share the unique circumstances of this case in a closed meeting. She would like to meet with the Board at the next scheduled board meeting, and discuss the extraordinary issues of the case in a closed portion of the meeting.

Rich Schwermer explained that the contract amount of $100,000, is presumed reasonable unless Ms. Corporon can show the board that the amount is unreasonably inadequate in light of the length and complexity of the litigation which length and or complexity was not reasonably foreseeable at the time the parties entered into this contract. He said that every capital case is long and complicated; to exceed the contractual cap there needs to be something that is reasonably unforeseeable in the context of a capital case.

Mary Corporon’s will address the board on the additional funding issues at the next board meeting, Sept. 16, 2014, at 11:30 a.m.

7.	Craig Peterson, request for additional funding on the Glenn Howard Griffin appeal.

Craig Peterson attorney for Cody Lynn Nielsen’s appeal on a capital case in Cache County addressed the board. He said the appeal is complete and a decision was rendered, issued by the Utah Supreme Court on April 29, 2014. It has been remitted back to the First District Court and Mr. Peterson has now withdrawn from the case because his appointment ended at that point of time. 

Mr. Peterson said his total billing on this case is $41, 678.00; he has been paid up to the $20,000 contract cap and is requesting the additional $21,678.00 remaining on his last invoice.

John Reidhead explained that the contract on the Nielsen appeal had an initial soft cap of $20,000, which is lower than the newer appeals. The newer appeals have a soft cap of $50,000.

There was a motion and second to pay Mr. Peterson an additional $21,678.00 on the Cody Lynn Nielsen appeal. Motion passed unanimously.

Brody Keisel the Board Chair recessed the meeting for lunch.

Brody Keisel brought the meeting back to order after the lunch recess. The meeting proceeded and moved back to agenda item #2 Review and approval of minutes from the meeting held on April 1, 2014.

8. 	Jennifer Gowans request for additional funding on the Glenn Howard Griffin appeal.

The Board reviewed Jennifer Gowans request to cover her last invoice on the case. She feels this will be the last invoice unless the court decides to remand. 

Kirk Wood moved to pay Jennifer Gowans the $2,127.13 on her last invoice. Rick Schwermer seconded the motion, the motion passed.

9.	Removing attorney’s from the “Rule 8 Attorney” list.

There was a discussion about removing pre-contracted attorney’s that are on the “Rule 8” list. 

Barry Huntington moved to close the meeting to discuss qualifications and character of lawyers to possibly be removed from the list. There was a second to the motion, motion carried.

The meeting was reconvened after the closed session was completed.

Rick Schwermer made a motion to have the Board’s counsel help in drafting a letter to Aric Cramer informing him of the Board’s intent to remove him from the pre-contracted list of Rule 8 Qualified Attorneys, based on his repeated failure to follow procedural requirements of contracts of which he and the Board are parties. Barry Huntington seconded the motion. A vote was taken and passed unanimously.

7.	Other Business: No other business

8.	Next Meeting: Sept. 16, 2014, 11:30 a.m.

Kirk Wood motioned to adjourn the meeting. Barry Huntington seconded the motion, motion passed. The meeting was adjourned.


1

