


MINUTES OF THE PLANNING COMMISSION						               May 8, 2024
OF THE TOWN OF CLARKSTON								                     7:00 PM

Clarkston Planning Commission Meeting held at the Clarkston Town Hall, 50 South Main, Clarkston, UT

Attendance: Chairman Adam Hanover, Commissioner Auten Powell, Commissioner Jeremy Hidalgo  
	
Deputy Clerk: Holly Jones

Public Attendance: Craig Hidalgo, Kristi Hidalgo, Jelisa Riggs, Dallin Riggs, Seth Tait    
  
1. CALL TO ORDER PLANNING COMMISSION MEETING
Chairman Hanover called the Clarkston Planning Commission meeting to order at 6:58 pm. All planning commission members were in attendance.  

Chairman Hanover requested the commissioners to amend the agenda for this meeting to include training from Mr. Seth Tait, the town’s attorney. He had been scheduled to come but was not put on the agenda. He clarified it was only allowable because the commission was not making any decisions in connection with it. Commissioner Hidalgo made a motion to amend the agenda. Commissioner Powell seconded the motion. All were in favor and the agenda was amended to include training from Mr. Tait following the annexation inquiry.   

The minutes from April 10, 2024, were addressed. Commissioner Hidalgo made a motion to accept the minutes as written. Commissioner Powell seconded the motion. The minutes from April 10, 2024, were approved.      

2. PERMITS/BUSINESS LICENSES
· Building Permits: Heather Williams – No change. 

3. BUSINESS
· Annexation Inquiry: 
Chairman Hanover recognized Mr. Dallin Riggs for an annexation inquiry. Mr. Riggs stated that he and his wife bought a parcel (15-023-0014) just north of town in 2019. They have been working with Cache County to build on the parcel. They have drilled a well and a permit to pull power out to the parcel. Everything is pretty much in place to move forward with building a home out there. The problem is that the county is requiring that they improve and pave essentially the entire frontage of the parcel, which is a huge investment for them to take on. He wants to probe the possibility of being annexed into Clarkston Town. However, before delving into it he wanted to understand what the town’s requirements would be as far as the road goes.

Chairman Hanover noted that the annexation policy clearly states a parcel has to be abutting to the town’s boundary to be considered for annexation. All parcels in between Mr. Riggs and the town boundary would have to be annexed at the same time, which would create a peninsula. So the first problem would be recruiting the neighbors and the second problem would be the creation of a peninsula. He asked if Mr. Riggs had contacted any of the neighbors. Mr. Riggs stated he had not. He wanted to find out what the road requirements would be before approaching them. 

The mayor, Craig Hidalgo, was in attendance and addressed the question by stating the town code would also require him to improve the road to the town standard, which included paving. Mr. Tait, the town attorney, also in attendance explained that the annexation Mr. Riggs would be forming is a positive peninsula and the peninsula the code is prohibiting is a negative peninsula. 

Mr. Riggs wanted to get a better understanding of the town’s road requirements. Mayor Hidalgo restated that it needs to be developed to the town’s standard, which includes a 12-inch build up and asphalt. The town also requires a chip-and-seal coat put on the road by the developer a year later. Mr. Riggs wanted to know if he split the lot in two, a buildable lot and an agricultural remainder, if he would have to pave the complete length of the two together or just the buildable lot. He was told the road has to go to the end of the parcel. Mayor Hidalgo stated the town would need to see his plans before they could give him a clear answer. He also mentioned that at the far north of the road Mr. Riggs would have to install a turnaround for snowplows, garbage trucks, and emergency service vehicles.

Mr. Riggs felt he could start talking to neighbors to see what the possibilities were there.           
  
· Training:  
Chairman Hanover recognized Mr. Seth Tait for training of the new planning commission. The commission and mayor were very appreciative that Mr. Tait was able to come out. The outline for Mr. Tait’s training was: the interplay between the planning commission and the town council, planning commission duties and powers under state and town code, specific items related to common land use issues, such as variances, subdivisions, and conditional use permits, and general legal principles that govern what the commission does.

Clarkston has a five-member council system of government. It can be confusing because we learn in school about the legislative, executive, and judicial branches of government. That is true at the state and federal level, but not the municipal level. In municipal government the legislative, executive, and what he called the administrative side are all merged into one committee of five people, and we call one of them the mayor. He is more like the chairman of the board. He is not a separate branch of government. There is not a single person who executes; although, in Utah State code and Clarkston Town code, those executive powers are delegated to the mayor by the town council, but they don’t go there by default. 

With that in mind, what does the planning commission have to do with this government by committee? About thirty or forty years ago, the state crafted what we now call LUDMA (Land Use Development and Management Act). It is the statute where the state legislature delegated all local land use control to municipal governments. When they did that, they created this committee or commission we call the planning commission. The whole purpose of it is that our town’s commissioners are supposed to become sort of land use experts. The town council governs the whole town. The planning commission focuses just on land use, and their role is to be an advisory committee to advise and assist the town council in making good decisions when it comes to land use. 

The planning commission is very different than the town council members in that they are not elected officials. Sometimes planning commissioners feel like they have to represent the people. Their people are the town council not the citizens. The planning commission is appointed to serve, help, give clarity, and provide recommendations that make life easier at the town council level. 

The central role the state legislature gave the planning commission was to help the town council make long-term plans. Sometimes things get cluttered with all the land use stuff coming in the door and there is a tendency to forget the central role, which is future land use through the general plan. The commission should help decide where and how the town wants to grow. Where will the residential zones be, the agriculture zones, commercial or even industrial zones for the next twenty to forty years. The planning commissioners are the ones to gather that information, do the research, have public hearings concerning it, and advise the town council on it. Mr. Tait felt that most planning commissions don’t do a good job of that because it is hard. It is complex stuff. He stated that, in general, we have to do a better job because people are coming to Cache Valley. Not even necessarily from out of state, it’s just the next generation that wants to live here too. We need to figure out where we are going to put them all and how that will work. That is what the planning commission is supposed to help with. 

The planning commission is also supposed to be an advisory committee for changes. In the current land use laws of Clarkston and the state, the town council cannot amend ordinances unless it starts here first with public hearings and proposed amendments. The idea is that the planning commission will hash it all out and filter through everything to come up with the best recommendation for the town council. Sometimes the town council will still not go with the commission’s recommendation. They don’t have to. They can send it back to the commission. The idea is that the planning commission is sort of proving ground to help make good law. That is another of the commission’s main functions, to provide recommendations on changes, and amendments to the code. Those can be started by anyone – people who have ideas, the planning commissioners themselves, or the town council members. Mayor Hidalgo stated that was why the town council redid the planning commission and had a member of the council act as chairman of the planning commission so that there can be better communication between the two bodies.         

Mr. Tait said that in some cases the planning commission is not an advisory body. In some cases, they are the land use authority. The land use authority is whoever makes the decision on a particular issue. For some decisions, the land use authority is the town council and other times it is the planning commission. Since state law has changed concerning subdivisions, sometimes it is an administrator.
The planning commission is the land use authority for conditional use permits and building permits. Applicants come here and the decisions are made here; they do not go to the town council. 

There is a concept in land use law that has to be understood and that is the distinction between administrative and legislative decisions. Legislative decisions are when new laws are being created. Administrative decisions are when existing law is being applied to a specific request. To distinguish between the two is critical because the rules that govern them are so different. 

In the legislative arena, where new laws are being created, the town council has almost unfettered discretion. The only thing limiting them is the Constitution and the confines of state law. Outside of that, legislative decisions are truly political. It is all about what they like. You cannot force things to happen in a legislative decision. An example of a legislative decision would be annexation. There is nothing in state law that requires a town to annex additional property. That is totally a political call. Changing code is a legislative decision. Say the planning commission feels like it would be really helpful to clarify something in the zoning code or change set back requirements. It is completely up to the town council to go with it or not. There is nothing that can force a decision, except the state legislature.  

In an administrative decision, when applying existing law, there is zero discretion. You are functioning as an administrator. It’s just, here are all the requirements and here is an application. Does the application meet all the requirements? If so, you have to approve the application. If not, you have to deny the application. Contrary to what most towns would like, subdivision applications are administrative. There is zero discretion. The town has a subdivision code and a zoning code. If someone comes in and files an application, the only thing we can do at that point is figure out if their application meets all the requirements of the code. If it does, we have to allow it whether we like it or not. Property rights are going to trump discretion in this area unless we legislate the rules ahead of time. We control subdivisions by passing ordinances that control zoning. That is how we regulate them. We do not regulate them at the time the application is being filed. All we can do is apply the law and that has been a really hard thing for a lot of smaller communities to realize. It is very difficult to apply a 50-year outdated subdivision ordinance to a modern development. You have to be out in front of development and have your code ready. By the time the application is filed, you are stuck with what you have. 

Conditional use permits are administrative. This is surprising to most people because they seem like they are supposed to be a flexible standard to allow things that may not totally fit into the zone. But if you look at them in state law, they are administrative. They really are the absence of somebody at the town council level making a decision on what they want to allow in certain zones, thereby leaving it up to the planning commission to wrestle over whether it fits or not. State law says your code must identify allowed uses and conditional uses of all your zones. You have to list them all out. And then there has to be a set of standards that the planning commission can apply to conditional uses, which help mitigate the impact of the use. For example, most communities have some kind of half residential half agricultural zone. Suppose a gentleman wants to put a diesel mechanic shop in his backyard. He comes in and looks at the zoning code and that is not an approved use, but it is a conditional use. He files an application and comes to the planning commission for a conditional use permit. So, what does the planning commission look at to make this decision? The state code says you are supposed to look at the set of standards. Those might include things like noise, traffic, pollution, safety, smell, etc. Then state law says you have to decide if there are conditions you could place on the property that would mitigate the impact of a mechanic shop on an otherwise agricultural/residential area. You have to identify in the record things you feel need to be mitigated, things that may have potentially adverse impacts. As long as you can articulate those conditions, you are allowed to approve the application. If you can’t think of any conditions that will resolve the adverse impact, you have to deny the application. 

Mayor Hidalgo felt this was very important for the planning commission to understand in approving these home business licenses that we deal with all the time. He encouraged the commissioners to be very forward thinking. He wanted them to think about what impact a business would have in a residential zone. Mr. Tait added that the actual business license application is separate. In the example of the diesel mechanic shop, the person would need both a business license and a conditional use permit. They are technically two separate things. One unique thing about conditional uses is they attach to the land, not the owner. Once a conditional use is approved, it sticks to the property. If the diesel mechanic sells his property to a new buyer that conditional use permit remains in place. If the new owner doesn’t use the property for the same purposes the conditional permit will expire. Under Clarkston code that is five years. After five years if the use is still not in place it is gone. Also, it is not mandatory to have conditional uses. If the planning commission feels like it is really just more of a problem than a benefit, that is a good conversation to have with the liaison to the town council. You can amend the code and just get rid of them. 

Mr. Tait also mentioned that lawyers, including himself, do not like conditional uses because very rarely are they done correctly under the law. It feels like just asking to get sued. A lot of times the code was just never designed properly. The commission should look at the code and make sure it is built properly. If it is not, then start with the code amendment process so there will be something to work with and everyone will know what the standards are. Mr. Tait is willing to help create ordinance drafts. 

Mr. Tait wanted to talk about findings, conclusions, and decisions. When doing conditional use permits, make sure that on the record there are findings of fact and conclusions of law to support your decision. That is what judges do in court. It means that, if there is an application for a conditional use permit, you need to have - in writing - at the end of the meeting whether you deny or approve it and identify the facts that you are relying on. 

The planning commission is the recommending body for subdivisions. There is a chart in the town code, which was a recent addition. There should be some professional review to help the commission in the form of a letter from Mr. Tait and one from the town engineer. They don’t make the decision for the commission. They simply provide help by flagging things that the commission can review. 

The state recently made some changes. They are no longer allowing elected officials to be involved in the subdivision process anymore. Town council members cannot be the land use authority administrator. Clarkston has a town council member on the planning commission; therefore, the planning commission cannot be the administrator. Some towns are using their planning commissions, other towns are going with a single person – someone who is well versed in subdivision and development. Clarkston will need to decide how to proceed and, sometime between now and the end of the year, change Clarkston code to identify the administrator regulated by state code. That would be a legislative decision. All we have to change is who is making the decision at the end of the road. It won’t go to the planning commission first; there is no reason to. In fact, it doesn’t even allow an intermediary body. Another option is to create a different body to review subdivisions.

Mr. Tait felt there were two main options. One would be to combine the preliminary and final plat into one and have one of the non-elected planning commission members be the land use authority. The other option is to keep it split into preliminary and final plats but no one from the planning commission could be the approving authority. The only reason the preliminary and final plats become relevant under the new legislation is timing. There are timing requirements. Preliminary and final plats have never been mandated in state code anywhere, but over the last twenty years we’ve developed this process where we have preliminary and final plats. That language is nowhere in state law. That is a creation of local cities and towns trying to find a process that works. Traditionally speaking, the preliminary plat is where all the engineering takes place. When all the engineering is done, we call that preliminary plat approval. At that point, the final plat is really a legal issue that deals with title. Remember the whole purpose of subdivisions is to create individual lots that can be sold separately from the large mother parcel. We have to record something on title to show that in the public record. That is what the final plat does. 

Under the new law, the state allowed fifteen days to give preliminary application approval. Those are business days, so three weeks. That is insanity. Most engineers take six to eight weeks to analyze a decent size subdivision. They could probably review a seven-lot subdivision pretty quickly. The state really tied communities’ hands. Then, they gave twenty days on the final plat and that is the one that takes the least amount of time. I’m not sure who decided on the time frames, but a lot of cities are swapping and putting all the engineering in the final to try and match these time frames. I think the bottom line is that you don’t have to have this distinction in your code if you don’t want it, but it seems to be the way it was done in the past. Now we have a really hot time clock that we have to worry about when an application comes in. Commissioner Powell asked whether the fifteen days were to first comment or plat approval. Mr. Tait explained the fifteen days is to the point of first comment. However, he clarified that if something wasn’t flagged in the initial review, it can’t be added later. There are four comment periods, but you can’t add anything new after the first round. If it wasn’t caught on the initial review, state code says it’s waived. In the fourth round you have to make a decision. This came to be because developers feel like they get pushed around. They think councils drag their feet and take too long to get subdivisions approved. You can see this was designed to try to force things to come to a head. Mayor Hidalgo stated that the state doesn’t comprehend the resources of small towns.

Chairman Hanover had a hypothetical question concerning citizens going to the county recorder’s office and splitting a parcel into more than one parcel. That should fall under the subdivision ordinance, which means they should comply with the subdivision ordinance and go through the process. The attorney responded in the affirmative. If they do that outside of the town’s knowledge and go directly to the county recorders, what recourse does Clarkston have? Mr. Tait stated that this happens all the time. He said the County Recorder’s Office does not vet the legality of what is being recorded. He could go down there right now and record a deed from himself to Chairman Hanover for the Golden Gate Bridge. He does not own it or have anything to do with it. As long as there is a correct legal description and it’s notarized, they will record it. They don’t have a choice. They are just record keeping. They don’t approve or say whether something is legal or not. Say Farmer Joe has forty acres and wants to chunk off five one-acre parcels. He gets a mete and bounds description and records it at the recorder’s office and suddenly five one-acre parcels show up on the county parcel map. It happens all the time. It is also illegal. It is actually a misdemeanor, a criminal offence in Clarkston Town code. In other places it is an infraction. 

The first question, what can you do? It can be criminally prosecuted. However, it doesn’t fix the problem; it doesn’t change the lots. State code says if someone violates the town’s subdivision requirements, the town can withhold all application permits for those parcels. They become what are called illegal lots. They are non-buildable. They may be conforming to the zone, but they are illegal because they were illegally subdivided. When they apply for a building permit and the planning commission finds a new parcel that wasn’t there before, the commission denies the building permit. If they come in for a water hook up application, and you don’t know where the parcel came from, deny the application. Nothing moves forward on the parcels until they reconcile the violation. How do they reconcile? They retroactively go back a file an application for subdivision approval. They put all the infrastructure in, they put a plat in place, they do it backward. They paper over the illegal subdivision. Once they do that, they become eligible for all of those permits. 

Commissioner Hidalgo asked if someone illegally subdivides a lot with a home on one of the lots and then sells the home, what recourse does the town or the buyer have? Mr. Tait said it may sell three times before you even know about the illegal subdivision. He also stated that both the parent and the new parcel are illegal, if it is illegally subdivided. So, it locks them both down. Commissioner Hidalgo asked what people can do when the original owner, who did the illegal subdividing, is no longer involved in anyway. Mr. Tait drafted an ordinance for another community to alert innocent buyers of this issue. What tends to happen is the lots will change hands two or three times and then the fourth guy comes in super excited because he bought his dream lot and is devastated when he can’t get a building permit due to his lot being illegal and he didn’t even know. Totally innocent move on his part, and yet he is being punished for it. It seems unfair, but he has legal recourse against the seller and oftentimes that is where they have to go. They can sue their seller for misrepresentation, breach of warranty, and lots of other things, but that is between them. It does not involve the town. One thing the town can do is have an ordinance in place such as the “Innocent Buyer Ordinance” template Mr. Tait created. If the town finds out about an illegal subdivision, the ordinance allows the town to record a notice of violation on the title. When a new buyer comes and they get a new title report, it will say that this is an illegal lot. That way it prevents someone from not knowing. If they buy it, they buy it knowingly and they can fix it by correctly subdividing. 

Chairman Hanover asked what the town could do if they found out someone had illegally split their lot. Mr. Tait said the town could file criminal charges. He would recommend sending a letter first letting the lot owner know they have broken the law and what steps they can take to fix it. Also let them know that charges would be filed if they chose not to fix it. The other recourse the town has would be civil enforcement remedies. State code allows towns to enforce code violations through civil remedies that are different than criminal charges. Criminal charges can be pretty serious, such as fines, jail time, etc. Civil charges mean we can only give them a fine, there is no jail time. We move it out of the constitutional projections of a right to a jury and all of that and just make it a money issue. 

A notice of violation is sent, which gives them so many days to fix the problem. If they don’t fix it, they get a fine of X number of dollars every day that goes by and they don’t fix it. Once fines start to accumulate, they either pay them and get it fixed, or they get large enough it is worth the town’s time to file a small claims suit and get a judgement. The ordinance also allows the town to place liens on a property. If, and when, the property gets sold the fines get paid that way. That becomes an enforcement issue at that point that the planning commission doesn’t have to worry about at that point. The mayor will discuss it with the town attorney and proceed from there. Mr. Tait said it can be hard because the town might not know about it for a while, but there are tools that can be used. 

He said enforcing the rules is as American as apple pie. We are a rule of law society. We believe in not the good ole boys’ club but this is the law, you broke it, and we don’t care who you are we are going to go by the law. That is done through the enforcement mechanism. He stated if the ordinances don’t work for Clarkston, they can be tweaked to fit what we need. The only restrictions are state code says there must be due process of law. Again, that is another American as apple pie thing. They have to get notified there is a violation. They have to have an opportunity to cure it before they are hit with penalties. Then they have to have an opportunity to appeal or be heard if they feel like they are being mistreated. That is due process in a nutshell. Mr. Tait felt the civil enforcements have been pretty effective. 

Chairman Hanover asked about the cure for an illegal subdivision. Mr. Tait explained you can’t un-deed a deed but, in the case of illegal subdivision, they could go back into the recorder’s office and deed it back to themselves and merge the parcels to the parent effectively undoing the subdivision. Then they would come in and file a subdivision application. This brings up another issue. State law allows for minor subdivisions for ten lots or less without a plat and all the infrastructure. However, Clarkston can decide. Most towns just allow for a lot split and only in certain circumstances, but you have to have an ordinance in place for. It isn’t just the default in State code.   

The commission was very appreciative of Mr. Tait coming and the training he provided.       
 
4. ADJOURN 
There being no further business to come before the planning commission, Commissioner Powell made a motion to adjourn the meeting. Commissioner Hidalgo seconded the motion. The Clarkston Town Planning Commission meeting was adjourned at 8:13 p.m.    

__    Holly Jones       _
Clarkston Deputy Clerk
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