AMENDED & RESTATED
INFRASTRUCTURE ACQUISITION AND REIMBURSEMENT AGREEMENT

	This AMENDED & RESTATED INFRASTRUCTURE ACQUISITION AND REIMBURSEMENT AGREEMENT (the “Agreement”) is made and entered into as of the _____ day of May, 2024, by and between JEPSON CANYON PUBLIC INFRASTRUCTURE DISTRICT NO. 1, a political subdivision and body corporate and politic of the State of Utah (the “District”), and JEPSON CANYON RESORT DEVELOPMENT CO., INC., a Utah corporation (the “Developer”). The District and the Developer are collectively referred to herein as the “Parties.”

RECITALS

	WHEREAS, the District was duly organized as a political subdivision and body corporate and politic of the State of Utah pursuant to the Public Infrastructure District Act, Title 17D, Chapter 4, Utah Code Annotated 1953, as amended (the “PID Act”) and relevant portions of the Limited Purpose Local Government Entities - Special Districts, Title 17B (the “Special District Act” and together with the PID Act, the “Act”), with the power to provide certain public infrastructure and improvements (collectively, the “Public Infrastructure”) as described in the Act and as authorized in the Governing Document for the District (the “Governing Document”); and 

WHEREAS, in accordance with the Act and the Governing Document, the District has the power to acquire real and personal property, manage, control, and supervise the affairs of the District, including the acquisition, financing, construction, and installation of the Public Infrastructure, and to perform all other necessary and appropriate functions in furtherance of the Governing Document; and

WHEREAS, the Governing Document authorizes the District to use bond proceeds for the acquisition, financing, and construction of the Public Infrastructure in connection with development within the boundaries of the District (the “Project”); and

WHEREAS, the Developer may finance and construct, or direct the construction of, all or portions of the Public Infrastructure necessary for the development of the Project, and, if the costs are District Eligible Costs as defined herein, then Developer may request reimbursement from the District, or third parties contracted by Developer may apply for and receive payment directly, for the Certified District Eligible Costs; and

	WHEREAS, the Parties desire to establish the terms and conditions under which the District may coordinate the reimbursement of the Developer, or direct payment to Developer-contracted third parties, for the Certified District Eligible Costs (as hereafter defined) incurred by the Developer or third party for Public Infrastructure that is being or will be dedicated to appropriate governmental entities; and  

	WHEREAS, the Public Infrastructure will benefit the community, is in the public interest, and will contribute to the health, safety, and welfare of the community at large; and

	WHEREAS, the District does not intend to direct the design or construction of any Public Infrastructure by way of this Agreement; and

	WHEREAS, accordingly, the Board of Trustees of the District (the “Board”) has determined that the best interests of the District and its property owners would be served by entering into this Agreement; and

	WHEREAS, pursuant to Section 17B-1-103(2)(l), the District is permitted to enter into contracts that the Board considers necessary, convenient, or desirable to carry out the District’s purposes; and 

	WHEREAS, the Board has authorized its officers to execute this Agreement and to take all other actions necessary and desirable to effectuate the purposes of this Agreement.

	NOW, THEREFORE, in consideration of the mutual covenants and promises expressed herein, the Parties hereby agree as follows:

COVENANTS AND AGREEMENTS

1. PURPOSE OF AGREEMENT; REIMBURSEMENT OF CERTIFIED DISTRICT ELIGIBLE COSTS.  This Agreement establishes guidelines to be followed by the Board in evaluating any request from the Developer to accept District Eligible Costs (defined below) which may be eligible for reimbursement or payment in accordance with this Agreement. The District is not obligated to reimburse the Developer for any District Eligible Costs unless the District adopts an Acceptance Resolution (as defined in Section 4.c of this Agreement). The District shall reimburse the Developer for any Certified District Eligible Costs (defined below) in a timely manner, but in no event later than thirty (30) days following adoption of an Acceptance Resolution (subject to the availability of funds in an unrestricted account). 

              The term “District Eligible Costs” shall mean any and all costs of any kind related to the provision of the Public Infrastructure that may be lawfully funded by the District under the Act, the Governing Document, and any applicable trust indenture, including but not limited to labor, materials, equipment, eligible land costs, engineering, architectural, surveying, construction planning, and related legal, accounting, and other professional services.  The term “Certified District Eligible Costs” shall mean District Eligible Costs with respect to which the District has issued an Acceptance Resolution as hereinafter provided.

2. INITIAL CERTIFICATION OF CERTAIN PRIOR EXPENDITURES.  Notwithstanding any provisions herein to the contrary, any costs described in Exhibit B hereof constitute Certified District Eligible Costs.
3. APPLICATION FOR ACCEPTANCE; DOCUMENTARY REQUIREMENTS. To request a reimbursement for District Eligible Costs, the Developer shall submit, or to request direct payment for District Eligible Costs, a third party shall submit, the following materials in form and substance satisfactory to the District:

a. Dedicated Public Infrastructure.  For Public Infrastructure that has been completed and dedicated to other governmental entities, the Developer or third party shall furnish the following:

i. A completed “Application for Payment or Reimbursement of District Eligible Costs” on the District’s standard form, attached hereto and incorporated herein as Exhibit A, signed by the Developer or third party requesting certification and payment;

ii. A description of the Public Infrastructure that has been dedicated and the proposed District Eligible Costs thereof; 

iii. Copies of applicable contracts and approved change orders;

iv. Copies of all invoices, statements, and evidence of payment thereof equal to the proposed District Eligible Costs, including but not limited to lien waivers from any suppliers and subcontractors;

v. A letter or other written documentation from the governmental entity to which the Public Infrastructure has been dedicated evidencing the governmental entity’s acceptance of such Public Infrastructure, subject to any applicable warranty period; 

vi. A letter agreement or other written documentation in form and substance satisfactory to the District addressing the maintenance of such Public Infrastructure during the applicable warranty period, evidencing the Developer’s commitment to fund the costs of any corrective work that must be completed; and

vii. Such additional information as the District may reasonably require.
  			
b. Partially Completed Public Infrastructure. For any Public Infrastructure that will be dedicated to other governmental entities but has not yet been completed, the Developer or third party may apply for reimbursement or payment only in proportion to the progress of completion, as determined by the qualified engineer acting on behalf of the District. By submitting a request for reimbursement or payment for partially completed Public Infrastructure, the Developer or third party represents that: (i) the requested amount will not exceed the scheduled amount set forth in the construction budget for the Public Infrastructure; (ii) the requested amount will not exceed the total amount budgeted for the construction of the Public Infrastructure; (iii) the Developer or third party is not in breach of any contract for the construction of the Public Infrastructure; (iv) there are no mechanics’ or materialmen’s liens recorded or affecting the Public Infrastructure; and (v) there exists no event, development, or circumstance that has had or could be reasonably expected to have, individually or in the aggregate, a material adverse effect on the assets, business, properties, operations, prospects, or financial condition of the Developer or third party requesting reimbursement or payment. The District may decline any application for payment or reimbursement if it determines, in its sole discretion, that the Developer or third party has not truthfully made any of the above representations. By applying for payment or reimbursement under this section, the Developer or third party grants to the District the right, but not the obligation, to complete the construction of the Public Infrastructure in the event that the Developer or third party abandons the work on the Public Infrastructure or unreasonably delays in completing the Public Infrastructure, and in such event, the Developer or third party shall join in any dedication of such Public Infrastructure to the intended governmental entity. For each payment or reimbursement that it issues, the District acquires from the Developer or third party a concomitant interest in the Public Infrastructure, which gives the District the right, but not the obligation, in the event that the construction of the Public Infrastructure is unreasonably delayed or abandoned, to complete the construction of the Public Infrastructure and dedicate it to the proper governmental authority. The District may, in its discretion, issue payment directly to any party to whom a payment obligation is owed for work on the Public Infrastructure. To request a payment or reimbursement for partially completed Public Infrastructure, the Developer or third party shall furnish the following:

i. A completed “Application for Payment or Reimbursement of District Eligible Costs” on the District’s standard form, attached hereto and incorporated herein as Exhibit A;

ii. A description of the Public Infrastructure for which reimbursement or payment is sought, and the proposed District Eligible Costs thereof;

iii. Copies of contracts and approved change orders;

iv. Copies of all invoices, statements, and evidence of payment thereof equal to the proposed District Eligible Costs, including but not limited to lien waivers from any suppliers and subcontractors for all work performed through the date of the request;

v. A letter agreement in form and substance satisfactory to the District addressing the maintenance of such Public Infrastructure during the applicable warranty period, the Developer’s commitment to fund the costs of any corrective work that must be completed; and

vi. Such additional information as the District may reasonably require.

4. APPLICATION REVIEW PROCEDURES; ACCEPTANCE RESOLUTION; CONVEYANCE; WARRANTIES.   For any application submitted under Section 3, the District’s obligation to reimburse or pay is conditioned on the fulfillment of the requirements of Section 3 and upon the District’s receipt of the required certification(s) under this Section. Following receipt of a complete Application for Payment of District Eligible Costs, as described above, and within thirty (30) days thereafter:

a. An engineer or other appropriate design professional acting on behalf of the District, or on behalf of the public entity which has received or shall receive dedication of the Public Infrastructure to which the District Eligible Costs relate, shall also review the invoices and other material presented to substantiate the District Eligible Costs and shall issue a cost certification in form and substance reasonably acceptable to the District declaring the total amount of District Eligible Costs associated with the Public Infrastructure proposed for payment or reimbursement, and declaring that such costs are reasonable and appropriate for the type of Public Infrastructure being constructed for or in the vicinity of the Project, and consistent with the progress of construction toward completion (the “Engineer’s Cost Certification”).  In the event the engineer or other appropriate design professional reasonably determines that corrective work must be completed before the Engineer’s Cost Certification can be issued, the Developer shall promptly be given written notice thereof and an opportunity to dispute and/or complete such corrective work. 

b. Upon receipt of an Engineer’s Cost Certification, and within fifteen (15) days thereafter, the District shall accept the District Eligible Costs by adopting a Resolution (or action of a designated officer authorized by resolution) declaring satisfaction of the conditions to acceptance as set forth herein, with any reasonable conditions the District may specify (the “Acceptance Resolution”).

c. The foregoing conditions are subject to any variances or waivers of the requirements which the District may reasonably allow for its benefit, including that with regards to payment or reimbursement for completed or partially completed Public Infrastructure, in place of an Accountant’s Cost Certification, the District may instead rely upon the determination of fair market value by a surveyor or engineer engaged or employed by the District, as permitted by the PID Act and the Governing Document.
 
5. PAYMENT OF CERTIFIED DISTRICT ELIGIBLE COSTS. The District shall pay Certified District Eligible Costs approved by the District under this Agreement solely from the proceeds of bonds issued by the District, subject to the limitations of the Governing Document, the Act, this Agreement, any applicable indentures, and the availability of bond proceeds in an unrestricted account. The District may, in its sole discretion, pay any contractor or subcontractor directly for invoices owing by the Developer for work that is considered a Certified District Eligible Cost.

6. ACCOUNTANT’S COST CERTIFICATION.  The District’s accountant shall, not less frequently than quarterly, review the invoices and other material presented to substantiate the District Eligible Costs in the prior calendar quarter and will issue a cost certification in form and substance reasonably acceptable to the District declaring the total amount of District Eligible Costs associated with the Public Infrastructure proposed for acquisition and/or reimbursement (the “Accountant’s Cost Certification”).

7. PRIORITY RELATIVE TO OTHER DISTRICT OBLIGATIONS.  The Developer agrees that any Reimbursement Obligations of the District hereunder shall be issued on a basis that is junior and subordinate to all other then-outstanding obligations of the District, including but not limited to any bond(s) previously issued by the District.

8. DEVELOPER REIMBURSEMENT OR CREDIT FROM CITY.  In the event that the Developer has any agreements with the City of Salem or any other public entity for reimbursement or credits for any public improvements, and the costs of such improvements also qualify as District Eligible Costs hereunder, and Developer actually requests or receives reimbursement for such District Eligible Costs pursuant to this Agreement, then Developer agrees that it shall either (a) assign to the District the right to reimbursement for such costs from the City under the Reimbursement Agreement; or (b) upon actual receipt of any such reimbursement or equivalent credit from the City or other public entity, tender such reimbursement or the value of such credit to the District to the extent it is for District Eligible Costs already reimbursed hereunder; or (c) negotiate with the City or other public entity to amend the agreement in order to entitle the District to later reimbursement for such sums.  The parties agree that the intent of this provision is to ensure that Developer is not reimbursed or credited twice for the same improvement costs, and that the District may apply such sums toward other District Eligible Costs or to reduce the District’s bond obligations.  The parties agree to work together in good faith to take such actions or enter such other contracts or arrangements as may be reasonably necessary to carry out the intent of this provision.

9. INDEMNIFICATION; DEFECTS.  The Developer shall indemnify, defend, and hold harmless the District from all claims, actions, damages, liability (including but not limited to liens or other encumbrances), and expenses, related to the construction of the Public Infrastructure, including but not limited to any warranty claims or other claims by any governmental authority accepting the dedication of the Public Improvements. In the event of any defect in any part of the Public Improvements, the Developer will promptly correct such defect at its sole cost, to the satisfaction of the governmental authority to which the improvement is or will be dedicated.  

10. COMPLETION GUARANTY. The Developer hereby guarantees to the District the completion of the Public Infrastructure listed in Exhibit C, even if the actual cost to construct the Public Infrastructure exceeds the available bond proceeds in unrestricted accounts. Developer acknowledges that the Developer is financially invested in the property within the District, and that the construction of the Public Infrastructure will provide a substantial material direct benefit to Developer.    

11. TIME IS OF THE ESSENCE. Time is of the essence hereof; provided, however, that if the last day permitted or the date otherwise determined for the performance of any act required or permitted under this Agreement falls on a Saturday, Sunday or legal holiday, the time for performance shall be extended to the next succeeding business day, unless otherwise expressly stated.

12. NOTICES. All notices, demands, and communications (collectively, “Notices”) under this Agreement shall be delivered or sent by: 1) first class, registered, or certified mail, postage prepaid, return receipt requested; 2) nationally recognized overnight carrier, addressed to the address of the intended recipient set forth below or such other address as a party may designate by notice pursuant to this Section; or 3) sent by PDF or email.  Notices shall be deemed given either one (1) business day after delivery to the overnight carrier, three (3) days after being mailed as provided in clause 1, above, or upon confirmed delivery as provided in clause 3, above.
	
	District:		Jepson Canyon Public Infrastructure District No. 1
			c/o Snow Jensen & Reece, P.C.
					912 W. 1600 S., Suite B-200
					St. George, UT 84770
					Attention: Matthew J. Ence
(435) 628-3688
mence@snowjensen.com 

	Developer:		Jepson Canyon Resort Development Co., Inc.
			2059 N. Chettro Trail
			St. George, UT 84770
Attention: Hank Isaksen
hank@jepsoncanyonresort.com

13. AMENDMENTS.  This Agreement may only be amended or modified by a writing executed by each party.
14. SEVERABILITY.  If any covenant, term, condition or provision of this Agreement shall, for any reason, be held to be invalid or unenforceable, the invalidity or unenforceability of such covenant, term, condition or provision shall not affect any other provision contained in the Agreement, the intention being that such provisions are severable.  In addition, in lieu of such void or unenforceable provision, there shall automatically be added as part of this Agreement a provision similar in terms to such illegal, invalid or unenforceable provision so that the resulting reformed provision is legal, valid and enforceable.

15. APPLICABLE LAWS.  This Agreement and all claims or controversies arising out of or relating to this Agreement shall be governed and construed in accordance with the law of the State of Utah without regard to conflict of law principles that would result in the application of any law other than the law of the State of Utah.  Venue for all actions arising from this Agreement shall be in the District Court in and for the county in which the District is located.

16. ASSIGNMENT.	This Agreement may not be assigned by either party and any attempt to do so shall be null and void.

17. AUTHORITY.	By execution hereof, the Parties each represent and warrant that their representative signing hereunder has full power and lawful authority to execute this Agreement and to bind the respective party to the terms hereof.

18. ENTIRE AGREEMENT.  This Agreement constitutes the entire agreement between the Parties hereto relating to the matters set forth herein, and sets forth the rights, duties, and obligations of each to the other as of this date.  Any prior agreements, promises, negotiations, or representations not expressly set forth in this Agreement are of no force and effect.  This Agreement may not be modified except by a writing executed by both Parties. 

19. INUREMENT.  This Agreement shall inure to and be binding on the heirs, executors, administrators, successors, and permitted assigns of the Parties hereto.

20. GOVERNMENTAL IMMUNITY.  Nothing in this Agreement shall be construed to waive, limit, or otherwise modify, in whole or in part, any governmental immunity that may be available by law to the District, its respective officials, employees, contractors, or agents, or any other person acting on behalf of the District and, in particular, governmental immunity afforded or available to the District pursuant to the Governmental Immunity Act of Utah, Title 63G, Chapter 7, Utah Code Annotated 1953, as amended.

21. NEGOTIATED PROVISIONS.  This Agreement shall not be construed more strictly against one party than against the other merely by virtue of the fact that it may have been prepared by counsel for one of the Parties, it being acknowledged that each party has contributed substantially and materially to the preparation of this Agreement.

22. LEGAL COUNSEL. The District’s general counsel, Snow Jensen & Reece (“SJR”), has drafted this Agreement in connection with the District’s anticipated issuance of a bond to pay for the Public Infrastructure. District and Developer acknowledge that they are aware that SJR has represented and is representing both District and Developer in matters related to the Project, but that this Agreement has been prepared by SJR on behalf of the District.  Each of the District and Developer, having been advised thereof, by signing this Agreement give their informed and express written consent to SJR’s preparation of this Agreement on the District’s behalf, and waive any conflict which may arise or exist as the result of the same.  By executing this Agreement, Developer acknowledges that it has been advised to obtain its own independent legal counsel to advise it with respect to this Agreement and its legal effect, and also acknowledges that it has had ample opportunity to seek independent legal counsel and waives the right to do so if executing this Agreement prior to obtaining such counsel.

23. COUNTERPART EXECUTION.  This Agreement may be executed in several counterparts, each of which may be deemed an original, but all of which together shall constitute one and the same instrument.  Executed copies hereof may be delivered by facsimile or email of a PDF document, and, upon receipt, shall be deemed originals and binding upon the signatories hereto, and shall have the full force and effect of the original for all purposes, including the rules of evidence applicable to court proceedings.




[Remainder of Page Intentionally Left Blank. Signature Pages Follow.]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the date and year first above written.  By the signature of its representative below, each party affirms that it has taken all necessary action to authorize said representative to execute this Agreement.


DISTRICT:

JEPSON CANYON PUBLIC INFRASTRUCTURE DISTRICT NO. 1, a political subdivision and body corporate and politic of the State of Utah


							
Chair

ATTEST:


					
District Clerk




DEVELOPER:

Jepson Canyon Resort Development Co., Inc., a Utah Corporation


						
By:
Its:
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EXHIBIT A
Application for Payment or Reimbursement of District Eligible Costs 

EXHIBIT B
Developer Guaranteed Infrastructure



