MEMORANDUM

TO: Members, Utah State Board of Education

FROM: Martell Menlove, Ph.D.
Chief Executive Officer

DATE: August 8, 2014

ACTION: Elementary and Secondary Education Act (ESEA) Flexibility Waiver Extension

Background: The U.S. Congress reauthorized the Elementary and Secondary Education Act (ESEA) in
2001 as No Child Left Behind (NLCB). States were required to develop, assess, and determine
performance levels as they related to state academic and achievement standards. The UCAS
Accountability System was originally developed to comply with SB 59, School Grading System (2011
Legislative Session). It was also approved by the Department of Education as the Utah Accountability
System for the ESEA Flexibility Waiver. UCAS replaced Adequate Yearly Progress (AYP) for NCLB.

The ESEA was to be reauthorized in 2007 and is still pending. The U.S. Department of Education allowed
states to request a waiver to certain requirements under the law. Utah’s original waiver request can be
found at http://www.schools.utah.gov/data/Educational-Data/Accountability-School-
Performance/Utah-ESEA-Flexibility-Request.aspx. Utah’s waiver ends in 2014. The Department is
allowing states to request a one-year extension to the waiver. This would be effective for school year
2014-15.

Key Points: Utah requested and was granted a waiver for SY11-12, SY12-13, and SY13-14. Beyond SY13-
14, states may submit a one-year extension request. Utah has up to 60 days from the receipt of the Title
| Part B Monitoring report to submit the request for the extension. The final report was sent July 1. The
extension request must be received by the Department no later than August 28.

The ESEA Flexibility Waiver has allowed Utah to replace the federally-determined accountability system
with a state-determined accountability system, UCAS. The waiver has added flexibility and allowed Title |

monies to be more appropriately expended on Focus and Priority schools.

Anticipated Action: It is anticipated that the Board will determine if Utah will submit a letter to the
Department of Education requesting a one-year extension to the ESEA Flexibility Waiver.

Contact: Judy Park, 801-538-7550
Karl Wilson, 801-538-7509

250 East 500 South P.O. Box 144200 Salt Lake City, UT 84114-4200 Voice: (801) 538-7517 Fax: (801) 538-7768


http://www.schools.utah.gov/data/Educational-Data/Accountability-School-Performance/Utah-ESEA-Flexibility-Request.aspx
http://www.schools.utah.gov/data/Educational-Data/Accountability-School-Performance/Utah-ESEA-Flexibility-Request.aspx
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‘August 1, 2014
Dear State School Board Members;

At the July 17, 2014 Board meeting, a number of members had legal questions about Utah’s decision as to
whether pursue an ESEA waiver. During the public session and the robust board debate, I wrote down a number of

legal questions that you voiced at the meeting. Following the meeting, I was given by the Superintendent a list of
five additional questions developed by the Board Executive Commiitee,

three sections which are as follows;

"This handout that I am providing you is tiie Attorney General’s Office legal review for issues periaining to
the Board’s consideration as to whether it should pursue an ESEA waiver. The handout being provided to you has

1) A 12 page legal analysis of the questions that the Board provided which sets forth the factual
background as weil as the law and reasoning of the answers to each of your questions.

2) A series of 12 attachments of key statutory provisions and documents which are discussed in the legal

analysis. Please note that with the statutes, I have provided excerpts of statute and not the whole statute
in its entirety. Also, I have highlighted key wording which was persuasive to me in my analysis of the
law. Hopefully, this highlighting wiil help you focus on key statutory language.

3) A 1-1/2 page outline identifying key dates and events in the ESEA waiver process as well as answers
to sorne of the key questions.

One board member provided several additional questions. Those questions have not been addressed in this

analysis; however the questions are part of Attachment 10. Answers have not been provided to those questions due
to time constraints. Working with Qffice of State Education staff, we will try to provide answers to those questions
in the near future. .

Lastly, this legal analysis has been reviewed and discussed with management in the'Atterney General’s
Office as well as in the Office of State Education. . C

I trust you will find this legal analysis helpful in your deliberations on this important matter

Sincerely,
g

s I .
Christopher A. Lacombe
Assistant Aitorney General

160 EasT 300 SoutH, FirtH FLOOHI = P.O. Box 140853 » Satt Lake Civy, UraH 84114-0853 » TEL: (é01) 366-0270 - Fax: (801} 366-0268
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August 1, 2014 Final Draft
Background and Legal Analysis of ESEA Waiver

I. Introduction

On August 31, 2014, Utah’s Elementary and Secondary Education Act (ESEA) Waiver
issued under the No Child Left Behind Law of 2001(NCLB) will expire. At the Utah School
Board meeting on August 8, 2014, the Board will vote on whether to seek a one year extension to
this ESEA waiver. This matter was considered at the July 2014 meeting and was tabled by the
Board. At the July 17™ meeting, spirited public comments supporting and opposing the ESEA
waiver were voiced. In addition, a robust discussion among board members occurred. At about
the same time, Governor Herbert publicly stated that he wanted Utah’s Attorney General to
evaluate whether the use of Common Core standards interfered with the issue of state and local
control over curriculum.

In this memorandum, the background and relationship of NCLB, ESEA and Common
Core standards will be discussed. In addition, this memorandum addresses 11 legal questions
raised by the Utah School Board members during their July 17" meeting. However, given the
length of this memorandum, a summary of whether the ESEA waiver is authorized by federal
and Utah statutory law will be first addressed.

II.  Questions Concerning whether Federal and Utah 1aw authorize Utah to request the
ESEA Waiver.

A, Does the No Child Left Behind Act, which reauthorized ESEA, give the authority to the
U.S. Department of Education to issue an ESEA waiver to Utah?

Yes. PL107-110 §9401 (a) and (d) authorizes the Secretary of Education to issue a
waiver, for up to 4 years and longer if the state receives: 1) Department of Education funds; and
(2) requests a waiver. Since Utah receives Department of Education funds, the Secretary of
Education can issue the ESEA waiver if Utah requests it. (See Attachment #1)(See No Child
Left Behind Act of 2001- 20 USC §7861.)

B. Does Utah law authorize the State Board of Education to request the ESEA waiver from the
U.S. Department of Education?

Yes. In fact, Utah Code §53A-1-904 appears to require the Board of Education to seek a
waiver. Under Utah’s “Implementing Federal Programs Act” (“the Act™) enacted in 2005, “school
officials” (which are defined to include the State Board of Education) are clearly directed to: 1)
request reasonable time to comply with the provisions of the No Child Left Behind Act; and 2)
lobby federal education officials for relief from the provisions of the No Child Left Behind Act,
including waivers from federal requirements, regulations and administrative burdens.
Additionally, the Act at Utah Code Ann. §53A-1-904(1)(b) states that “[s]chool officials shall
request a waiver under Section 9401 of the No Child Left Behind Act of any provision of the No
Child Left Behind Act that violates Section 9527. Copies of the pertinent statutes are set forth in
Attachments #1 and #2. Given this statutory framework preference towards waivers, it appears
that the Board of Education has an ¢xpress statutory duty to seck this waiver.
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C. Does Utah law authorize the Board of Education to forfeit or exit the ESEA waiver after it
has been granted the waiver?

Perhaps yes. Utah Code Ann. § 53A-1-402.6(7) authorizes the state to exit “any
agreement, contract, memorandum of understanding or consortium that cedes control of Utah’s
core curriculum standards to any other entity, including a federal agency or consortium, for any
reason ...” In order to successfully use this statutory authority, (1) the ESEA waiver
application and approval must be an “agreement, contract, memorandum of understanding, or
consortium™; and if so, (2) the Board will need to determine that the ESEA waiver and
application cedes control of Utah’s core curriculum standards to another entity. (See attachment
#3)

Separately, Utah Code Ann. §53A-1-905, allows the governor to void a federal education
agreement, such as this waiver, that may cost education entities more than $500,000 annually
from state and local money to implement. Likewise, if the federal education agreement costs
more than $1,000,000 annually, Utah’s legislature can void the waiver. If that occurs the number
of Utah Title I and non-Title 1 schools will be classified as “in need of improvement” will
increase dramatically requiring 30% of Title I money(approximately $23 million) to be set aside
for transportation, special services and teacher training.

While these statutes authorize exiting or voiding agreements, contracts, memorandum of
understanding, or consortium, as well as federal education agreements, the Board must also
carefully consider the statutory framework and text of Utah Code Ann. §53A-1-901 et. seq. which
clearly favors seeking waivers to NCLB requirements. (See attachments #2 and #3)

Lastly, representations have been made by Department of Education staff that Utah can
forfeit or exit its waiver, but it will be required to comply with NCLB.

D. If Utah repeals Common Core Standards, as Indiana, Oklahoma, South Carolina and
Missouri have, will Utah’s ESEA waiver be rescinded by the U.S. Department of
Education?

Probably no. If Utah were to repeal its adherence to Common Core standards, it is
unlikely that its ESEA waiver would be rescinded. However, Utah would likely be required, like
Indiana and Oklahoma, to: “adopt college- and career- ready standards that are approved by a
State network of institutions of higher education [Utah’s Universities and Colleges], which must
certify that students, who meet the standards, will not need remedial course work on the post-
secondary level.” In addition, Utah will need to amend its waiver application to reﬂect this
change. (See attachment #4-the Indiana letter.)

III. Background of No Child Left Behind, ESEA and Commeon Core Standards

A. The 2001 Reauthorization of Elementary and Secondary Education Act by the
No Child Left Behind Act.

In 2001, Congress passed the “No Child Left Behind Act 0of 2001 (NCLB). This statute,
which was enacted in 2002, reauthorized the “Elementary and Secondary Education Act”.
(ESEA). The ESEA, which was originally adopted in 1965, created the Title I program. This
program distributed federal funding to school districts with a high percentage of low-income
families, at-risk youth and higher dropout rates. Under the ESEA, federal appropriations last for
five fiscal years until reauthorized. Since 1965, the ESEA has been reauthorized at least seven
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times. NCLB was the most recently reauthorization of the ESEA. In 2007, ESEA was supposed
to be reauthorized, but this has not occurred.

As part of the NCLB statute, all states were required to achieve “Adequate Yearly
Progress” (AYP). NCLB required each state to develop AYP objectives. Meanwhile, AYP, for
each school, was calculated by evaluating the school’s standardized test scores. Under the AYP
provision, a graduated 5 year process was developed secking to improve schools which did not
achieve sufficient AYP results. A school which repeatedly fails to meet AYP objectives could
be reorganized and have both its administrative and teaching staff replaced.

Nationwide, a significant percentage of schools have had difficulty meeting NCLB’s
AYP requirements. As a result, considerable debate, as part of the reauthorization process, to
improve or replace NCLB has occurred, however no consensus has been established and ESEA
has not been reauthorized.

Given AYP compliance problems and the failure to reauthorize, in 2011, President
Obama authorized “waivers” to NCLB. These waivers were specifically authorized under the
Section 9401 of the statute. Since authorizing the issuance of these waivers, 42 of 50 states

- currently have been granted waivers. California, Montana, North Dakota, Nebraska and Vermont

do not have waivers. Meanwhile, waiver applications are pending for Wyoming and lowa.
Lastly, Washington’s waiver was not extended.

On February 28, 2012, Utah requested an NCLB waiver. On June 29, 2012, the Secretary
of Education granted Utah a waiver “through the end of the 20132014 school year. At that
time, Utah may request an extension of these waivers.” The 189-page waiver which includes
attachments, contained waivers of 13 provisions of the NCLB statute. In addition, the waiver
granted to Utah contained 15 Assurances that Utah would agree to receive the waiver. Utah’s
current waiver is set to expire on August 31, 2014. (See attachment #6)

B. Utah’s Legislative Actions in Response to “No Child Left Behind Act”.

In 2005, Utah enacted the “Implementing Federal Programs Act”. Utah Code Ann. §
53A-1-901 et. seq. Under this title which was amended in 2009, Utah Code Ann. § 53A-904
addresses state implementation of “No Child Left Behind” Specifically, Utah Code Ann.
§53A-1-904 (1)(b), states: “School officials shall request a waiver under Section 9401 of the No
Child Left Behind Act of any provision of the No Child Left Behind Act that violates Section
9527. Likewise, Section 904 (2) (1) (a) states: “school officials shall [ ] request reasonable time
to comply with the provisions of the No Child Left Behind Act.” Lastly, Section 904(2) (1) (c)
also requires state officials to lobby federal education officials for relief from the provisions of
the No Child Left Behind Act, including waivers from federal requirements, regulations, and
administrative burdens, Given this language, this statute’s framework and text favor seeking an
ESEA waiver. (See attachment #2)

C. The Evolution of Common Core and Its Role in the ESEA Waiver Process

In late Spring 2010, the National Governors Association and the Council of Chief State
School Officers released the Common Core standards. These standards are academic benchmarks
intended to define the knowledge and skills that high school graduates will need in order to be
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successful in coliege and carcers. These standards establish grade-level expectation in math and
English language arts for K-12 students. At the current time, 41 states have adopted the Common
Core standards and agreed to implement them in their public school. (Alaska, Texas, Nebraska,
Indiana and Virginia have not adopted the Common Core standards. Minnesota has adopted only
the English language arts portion of the standards. Indiana, Oklahoma, South Carolina and
Missouri, which originally adopted Common Core standards, have repealed the standards by the
enactment of a statute.)

These Common Core standards were developed with the educational expertise of a
number of nonprofit educational organizations such as, ACT, Inc., the College Board, the
National Association of State Boards of Education and the State Higher Education Executive
Officers Association. Major funding for the standards development came from not for profit
organizations, including the Bill & Melinda Gates Foundation. No federal funds were used the
development of these Common Core standards.

Utah, which has had core educational standards since 1984, adopted the Common Core
ELA and Math standards in August 2010. (See attachment #7)

D. Integration of State Originated Common Core Standards into Federal Programs
Such As “Race to the Top” and ESEA Waivers.

In 2009, President Obama enacted the “Race to the Top” program (RTT) as part of the
American Recovery and Reinvestment Act of 2009. As part of RTT, a $4.35 billion contest was
created to spur educational innovation and reforms in state and local school district K-12
programs. As part of this contest, states, among the many different score criteria, were awarded
points for “developing and adopting common standards”, however the scoring criteria did not
specify Common Core standards.

In 2014, the Oklahoma, Indiana, South Carolina and Missouri repealed their states
previously adopted Common Core standards. In response to the repeal of these standards, the
Secretary of Education recently sent letters to Oklahoma and Indiana. In Indiana’s letter, the
Secretary of Education states: “I understand that the Indiana legislature recently enacted
legislation which impacts IDOE‘s implementation of its ESEA flexibility request” The Secretary
went on to state that given its repeal of common standards, that Indiana has one of two options
which were that Indiana “could either: (1) adopt college- and career- ready standards that are
common to a significant number of States [implicitly Common Core Standards?] or (2) adopt
college- and career-ready standards that are approved by a State network of institutions of higher
education (IHEs), which must certify that students who meet the standards will not need
remedial course work at the postsecondary level.

As a result, Indiana, like Virginia, which never adopted Common Core standards, must
develop their own standards in compliance with option 2. Furthermore, Oklahoma, which
received a similar letter, must amend its ESEA waiver request. (See attachment #4)

It does not appear that any Department of Education documents expressly mandate

Common Core standards. Rather the terms “common standards” and “college- and career-
standards” are used. Perhaps the Department of Education’s restraint is due to NCLB Section
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9527 which is entitled “Prohibition on Federal Government and Use of Federal Funds™ This
statutory provision prohibits federal government: 1) education mandates of funds; 2)
endorsement of curriculum; 3) approval or certification of standards; and 4) approval of
building construction standards. (See attachments #1, #4 and #7)

E. Governor Herbert’s Request for Legal Review of Common Core

In July 2014, Governor Herbert requested the Utah Attorney General to review the issue
of state and local control over curriculum. Herbert went on to state that “{f]or those who are
concerned that (Common Core) has become some kind of a mandate, I want to re-assert that, in
Utah, parents and teachers, principals and local school board members, in cooperation with the
(the State School Board), are, and always will be, the primary decision makers," Herbert said. "I
state unequivocally today that we will not cede that responsibility to anyone ¢lse."

Other state-wide elected officials have also expressed concerns with Common Core
standards. In February 2014, Utah Senator Mike Lee co-sponsored a seven page Senate
Resolution denouncing the President’s coercion of States into adopting the Common Core State
Standards by conferring preferences in Federal Grants and flexibility waivers. (See attachment
#9)

In a press release, multiple co-sponsors, including Senator Lee, of this Senate Resolution
stated:

“While Common Core started out as a state-led initiative, the federal government
unfortunately decided to use carrots and sticks to coerce states into adopting national
standards and assessments. That is simply the wrong choice for our kids. [ | Common
Core is another example of Washington trying to control all aspects of Americans’ lives,
including the education of our children.[ | We should not allow the federal government
to dictate what our children learn; rather, parents, through their teachers, local schools
and state systems, should be able to direct the education of their children. Common Core
has become polluted with Federal guidelines and mandates that interfere with the ability
of parents, teachers and principals to deliver the education our children deserve. [ ]
Rather than increasing coercion, we should be demanding that further interference by the
U.S. Department of Education with respect to state decisions on academic content
standards be eliminated.”

Likewise the Utah state legislature enacted a 2014 Amendment to Utah Code §53A-1-
402.6 (7), a statute addressing Utah’s core curriculum standards, authorizing the state to “exit
any agreement, contract, memorandum of understanding, or consortium that cedes control of
Utah’s core curriculum standards to any other entity, including a federal agency or consortium,
for any reason. . .” This statute then specifies seven reasons why the State can exit the
agreement. (See attachment #3)

F. The Impact of Utah Not Requesting an ESEA Waiver

Under NCLB, schools receiving Title I funds are required to measure and achieve
“Adequate Yearly Process” (AYP) in English language arts and mathematics. NCLB requires
that all students be proficient in these two disciplines by the 2013/2014 school year.
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In the event that a Title [ school does not achieve AYP for two consecutive years, it is
classified, under NCLB, as “in need of improvement”. If it is classified as “in need of
improvement”, the following actions can be taken:

In need of
improvement (year)

i - S

Consequence 112 3 4|5,

™~

School transfer optlons (parents can transfer Chlld outofschool) | X | X | X | X | X |

—— - SRR, RV

Supplemental services (extra tutormg and speclal academic
serwces)

Corrective action (repiace staff, |

new curriculum, decrease admmlstratlon authorlty, ete. X XX
; L
Restructuring (planmng) prepare plan to replace most of staff x | x|
charter s school or contract with third party to run school
Restructurmg (1mplementat|on) Implementmg plan above X

At the end of the 2012-2013 academic year, 134 Utah Title I schools were not achieving
AYP. In addition, another 261 non-Title I schools were not achieving AYP at the end of the
2012-2013 school year. Thus, currently 395 Utah schools in 63 school districts are not achieving
AYP. This includes 35 charter schools. While test results from the 2013-2014 academic year
have not been scored and evaluated, the USOE anticipates, that if an ESEA waiver is not
obtained, that all Utah Title I schools, (more than 300) will not meet AYP. At least 134 of these
Title I schools will be classified as “in need of improvement” activating the above listed chart. If
these 134 schools are classified as “in need of improvement” 20% of Utah’s Title I money, or
$15.6 million will be required to be used for both “Transportation for Choice and Supplemental
Educational Services”. In addition, another 10% of the funds, or $7.6 million will be required for
Professional Development. This will likely cause additional strain on already financially
strapped, low-income school districts. (See attachment #8)

In addition, a considerable amount of Title [ money has been allocated to Utah’s 30
lowest achieving Title I schools. These additional amounts have aided these high needs schools
to improve test scores, however these low income schools have not yet achieved AYP. If the
ESEA waiver is not granted, these funds will need to be distributed to at least 134 Title I schools
not achieving AYP, thereby considerably reducing allocations to these low achieving schools.

IV. Questions Posed by State School Board Members

At the July 17 Board meeting, many members of the public attended. Many spoke in
support and in opposition of the ESEA waiver. During the meeting, a video conference was held
with the Superintendent of the North Dakota Department of Public Instruction. The
Superintendent discussed North Dakota’s decision not to seck the one year ESEA waiver and
discussed that the state obtained two “mini-waivers” from the U.S. Department of Education.

6
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Following the video conference, Board members held a robust discussion on whether to
seek the ESEA waiver. While the board members elected to table the ESEA waiver issue until
the Board’s August 8" meeting, many members posed questions and expressed their desire for a
legal opinion on a number of questions. Those questions were as follows:

A. Questions Posed At Board Meeting:

L.

2.

Does the Elementary and Secondary Education Act (“No Child Left Behind™) statute
authorize the waiver?

Is the Elementary and Secondary Education Act (“No Child Left Behind™) statute in
effect?

Is the waiver, if issued by U.S. Dept. of Education, compliant with the United States
Constitution?

Is the waiver, if issued by U.S. Dept. of Education, compliant with Utah’s constitution
and statute?

Can Utah, if it is approve for the ESEA waiver, unilaterally forfeit or exit the waiver?
Can the U.S. Dept. of Education, if it grants Utah the waiver, impose additional
requirements on Utah as a condition of the waiver?

B. Written Questions Provided by the Executive Committee to the State
Superintendent:

7.

8.

10.

I1.

What actions by the State Board or the State Office of Education could or would cause
Utah to lose a waiver if it seeks to choose a waiver. A list of items would be most helpful.
The Governor has requested the Attorney General to conduct a legal review and how will
this review impact a State Board decision to seek or not seek an extension to the existing
waiver?

In the 2012 General Legisiative Session, Senator Dayton sponsored SB 287 that passed
the Legislature. Does the legislation have any impact or bearing on the current State
Board decision concerning extending the ESEA Waiver or does it have implications for
past State Board decisions concerning the ESEA waiver process?

If the Utah State Board seeks an extension of the ESEA Waiver is there any reason the
State Board cannot exit the extended Waiver at any time during the year for which the
waiver is sought?

No Child Left Behind (NCLB) has provisions for identifying school that make Annual
Yearly Progress (AYP) These school improvement provisions are progressive as the
schools fail to meet AYP in subsequent years. During the past two years, as a result of the
Waiver granted, AYP has not been calculated for Utah Schools.

a. Ifa Utah school was on year 2 and not meeting AYP for the 2011-2012 school years,
and if the AYP were now calculated for these 2012-2013 and 2013-2014 school and
this schooi did not meet the AYP in either of these years, what year of school
improvement would this school now be on?

b. if we do not seek an extension of the Waiver, will USOE be required to now
calculate AYP for the two years of the Waiver?

Besides these questions, one board member provided 10 additional questions regarding legal and
programmatic ESEA waiver issues. These questions are attached and will be answered, however, the
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above 11 questions have been prioritized given the short time before the upcoming August 8" meeting.
(See attachment #10)

V. Responses to Board of Education Questions

1.

Does the Elementary and Secondary Education Act (“No Child Left Behind™) statnte
authorize the waiver?

Yes. PL107-110 §9401 (a) and (d) authorizes the Secretary of Education to issue a
waiver, for up to 4 years and longer if the state receives: 1) Department of Education funds;
and (2) requests a waiver. Utah received a waiver in June 2012. This waiver is set to expire on
August 31, 2012. Given the NCLB’s, the Department of Education is authorized by statute to
grant this waiver if requested by Utah. At the current time, California, Montana, Nebraska, North
Dakota and Vermont are the only states that do not have ESEA waivers. Waiver applications are
pending in lowa and Wyoming. Lastly, Washington’s ESEA waiver extension request has not
been granted. (See attachment #1) (See No Child Left Behind Act of 2001- 20 USC §7861.)

Is the Elementary and Secondary Education Act (“No Child Left Behind”) statute in
effect?

Yes, however, it has not been reanthorized, ESEA, which was first enacted in 1965,
requires reauthorization and during its history it has been reauthorized seven times. The last time
it was reauthorized was in 2002 with the passage of the NCLB statute. In its current form, the
law required reauthorization in August 2007; however, this reauthorization has not occurred.
Reauthorization is a mechanism to establish a funding plan for the statute every five years. Since
ESEA reauthorization has not occurred, 20 USC §1226 (a), entitled the “General Education
Provisions Act”, is applicable. Under this statute, appropriations for ESEA (Title 1) “shall be
automatically extended for one additional fiscal year unless Congress . . . has passed legislation
that becomes law and extends or repeals the authorization or duration of such program.” Due to
Congress’ inability to address NCLB and related education issues, ESEA funding has been
automatically extended under 20 USC §1226(a). ESEA is still in effect.

I8 the waiver, if issued by U.S. Department of Education, compliant with the United States
Constitution?

There is no court decision invalidating the ESEA waiver under NCLB. The primary
constitutional chalienge to NCLB would be that the statute violates the reserved powers clause
embodied in the 10™ Amendment. Since there is no specific delegation of authority in the
Constitution for the federal government to regulate education, it would seem that this authority
would be reserved to the states.

In its enactment of NCLB, Congress, in addressing this concern, enacted Section 9527
which prohibited the Federal Government’s ability to “mandate, direct, or control a State . . . . to
spend any funds over incur any costs not paid for under this Act.” Likewise, Congress also
prohibited the Federal Government to” endorse, approve, or sanction any curriculum designed to
be used in an elementary school or secondary school.” Lastly, NCLB prohibited Federal
Government “approval or certification of academic content or student academic achievement
standards, as a precondition to received assistance under this Act. See Sections 9527 (a), (b) and
(c). (Attachment #1)



Attorney Work Product

There has been some case law on the constitutionality of the NCLB, but not on the
waiver provision. In School Dist. of City of Pontiac v. Secretary of U.S. Dept. of Educ., 584 F.3d
253, 249 Ed. Law Rep. 654, 74 Fed. R. Serv. 3d 1295 (6th Cir. 2009), cert. denied, 2010 WL
182939 (U.S. 2010), the school district challenged this law on the grounds that it did not comply
with the Constitution’s spending clause because the law did not provide federal funds for all of its
requirements, thus it was an unfunded mandate. However, the Sixth Circuit dismissed these
claims.

Is the waiver, if issued by U.S. Dept. of Education, compliant with Utah’s constitution and
statutes?

A. Constitution

There does not appear to be a Utah Constitutional provision which directly or
indirectly addresses this particular issue. It is clear under the state’s constitution that: 1} “the
Legislature shall provide for the establishment and maintenance of the state's education systems™;
and; 2) “the general control and supervision of the public education system shall be vested in a
State Board of Education.” See Utah State Constitution Article X, §§1 and 3. In addressing the
concerns about federal intrusion into state sovereignty of education under the “No Child Left
Behind” statute, which reauthorized ESEA in 2002, the Utah Legislature enacted the
Implementing Federal Programs Act. Utah Code Ann. §53A-1-901. This statute is directly
applicable to this waiver issue. (See attachment #2)

B. Statute

Yes. In fact, Utah Code §53A-1-904 appears to require the Board of Education to seek a
waiver. Under Utah’s “Implementing Federal Programs Act” (“the Act™) enacted in 2005,
“school officials” (which are defined to include the State Board of Education) are clearly directed
to: 1) request reasonable time to comply with the provisions of the No Child Left Behind Act; and
2) lobby federal education officials for relief from the provisions of the No Child Left Behind
Act, including waivers from federal requirements, regulations and administrative burdens.
Additionally, the Act at Utah Code Ann. §53A-1-904(1)(b) states that “[s]chool officials shall
request a waiver under Section 9401 of the No Child Left Behind Act of any provision of the No
Child Left Behind Act that violates Section 9527. Copies of the pertinent statutes are set forth in
Attachments #1 and #2. Given this statutory framework preference towards waiver, it appears
that the Board of Education has an express statutory duty to seek this waiver.

In addition, Utah’s current waiver, a 189-page document, contains 15 Assurances by
Utah of programs that will be implemented as a condition of the waiver. These 15 Assurances are
conditions required by the Department of Education in return for the waiver of 13 ESEA
requirements. These 15 Assurances are embodied in the four principles of the ESEA. Given the
bargained for nature of the ESEA waiver, it may constitute an “educational agreement” under
Utah’s “Implementing Federal Programs Act”. UCA§53-1-902(3). If this ESEA waiver will cost
Utah or local districts more than $500,000 to impiement, gubernatorial approval is required
under Utah Code Ann.§53A-1-906. 1f this ESEA waiver will cost Utah or local districts more
than $1,000,000 to implement, legislative approval is required. UCA §53A-1-907.

Can Utah, if it is approved for the ESEA waiver, unilaterally forfeit or exit the waiver?

Perhaps yes. Utah Code Ann. § 53A-1-402.6(7) authorizes the state to exit “any
agreement, contract, memorandum of understanding or consortium that cedes control of Utah’s
core curriculum standards to any other entity, including a federal agency or consortium, for any
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reason ...” In order to successfully use this statutory authority, (1) the ESEA waiver
application and approval must be an “agreement, contract, memorandum of understanding, or
consortium™; and if so, (2) the Board will need to determine that the ESEA waiver and
application cedes control of Utah’s core curriculum standards to another entity. (See attachment
#3)

Separately, Utah Code Ann. §53A-1-905, allows the governor to void a federal education
agreement, such as this waiver, that may cost education entitics more than $500,000 annually
from state and local money to implement. Likewise, if the education agreement cost more than
$1,000,000 annually, Utah’s legislature can void the waiver. (See attachment #2)

However, while this statute authorize exiting or voiding agreements, contracts,
memorandum of understanding, or consortium, as well as federal education agreements, the
Board must also consider the statutory framework and text of Utah Code Ann. §53A-1-901 et.
seq. which clearly favors seeking waivers to NCLB requirements. (See attachment #2 and #3)

If Utah either exits or voids this ESEA waiver after it has been granted, the number of
Utah Title I schools will be classified as “in need of improvement” will increase dramatically
resulting in 30% of Title I money, approximately $23 million, to be set aside for transportation,
special services and teacher training. (See attachment #8)

Can the U.S, Dept. of Education, if it grants Utah the waiver, impose additional
requirements on Utah as a condition of the waiver?

No additional requirements will be imposed on Utah as a condition of its waiver.
Utah is bound only by what is included in their ESEA waiver application. When Utah was
granted the waiver, it has made 15 Assurances to the Department of Education. Those Assurance
terms are standard for each of the states which have been granted waivers, however, the substance
of the Assurance in contained in Utah’s 189-page waiver application request. Utah’s waiver
application, if granted the waiver extension, will be judged on whether it satisfactorily complied
with four principles which are plans that create : 1) College- and Career- Ready Expectations for
All Students; 2) State Developed Differentiated Recognition, Accountability and Support; 3)
Supporting Effective Instruction and Leadership; and 4) Reducing Duplication and Unnecessary
Burden.

In June 2012, when Utah was granted its ESEA waiver, the Secretary of Education
advised Utah that approval of its waiver request was based on these four principles. In closing, no
additional waiver conditions should be imposed on Utah if it receives an ESEA waiver extension
because Utah is committed only to comply with what it has represented it will do.

If Utah were to repeal its current Common Core standards, it arguably appears that Utah
would be required by the U.S. Department of Education to “adopt college- and career-ready
standards . . . that have been approved and certified by a State network of institutions of higher
education . . .” While some have opined that this higher education certification would infringe
up the Board’s constitutional and statutory authority regarding general control and supervision
of the public education system, the way in which such an approval and certification would be
accomplished would be with the approval of Standards Review Committee. See Utah
Constitution Article X, Section 3, Utah Code Ann. §53A-1-301 (2) (a) and Utah Code Ann.
§53A-1-402 (1).

in order to accomplish this, a higher education committee, comprised of faculty from
Utah’s colleges and universities, would need to be formed as a subcommittee to the Standards

10
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Review Committee. Once this higher education committee approves and certifies educational
standards, this approval would have to be approved by the Standards Review Committee which is
required under Utah Code Ann. §53A-1-402.8. Once these higher education approved and
certified standards are accepted by the Standards Review Committee, the Board, as Utah’s
education standards approval authority, must consider the adoption of these standards, as required
by Utah Code Ann. §53A-1-402. (See attachmeut #12)

What actions by the State Board or the State Office of Education could or would cause Utah
to lose a waiver if it seeks to choose a waiver. A list of items would be most helpful.

On April 24, 2014, the Department of Education did not extend Washington’s ESEA
waiver. Under a previous waiver, Washington had committed to provide plans or guidance for
teacher and principal evaluation and support systems by a specified date. Since Washington faited
to comply with this obligation, its waiver was not extended.

In reviewing the Secretary of Education’s letter, Utah may lose its waiver if it faiied to
comply with any of the 15 Assurances that are conditions of its waiver. However, before Utah
would lose its waiver, it would probably be given a one year extension to meet the deadline. In
Washington’s case, in 2013-2014, it was placed on a “high risk™ list due to its lack of teacher and
principal evaluation guidance. From a review of the other states, Arizona, Oregon, and Kansas
appear to be currently on this “high risk” list. In each case, it is because of the lack of teacher and
principal evaluation guidance. In response to the Board’s request for a list of possible reasons
why Utah’s waiver might be rescinded a list has been provided as attachment # 11.

The Governor has requested the Attorney General to conduct a legal review and how will
this review impact a State Board decision to seek or not seek an extension to the existing
waiver?

The Governor’s request for legal review by the Attorney General can be relied upon by
the Board, but is separate from the Board’s decision to seek an extension to the existing ESEA
waiver. The Governor’s request to the Attorney General sought a legal review on whether
Common Core standards are infringing upon state and local control of education standards and
curriculum. The Governor did not make a request to the Attorney General regarding the
advisability of an ESEA waiver

In the 2012 General Legislative Session, Senator Dayton sponsored SB 287 that passed the
Legislature. Does the legislation have any impact or bearing on the current State Board
decision concerning extending the ESEA Waiver or does it have implications for past State
Board decisions concerning the ESEA waiver process?

It will probably have little impact on the decision to extend the ESEA waiver.
Senator Dayton’s bill was enacted by the legislature as an amendment to Utah Code Ann. § 53A-
1-402.6. Under subdivision (7), the amended statute provides that the “state may exit any
agreement, contract, memorandum of understanding, or consortium that cedes control of Utah’s
core curricufum to any other entity [including a federal agency or consortium] for any reason. . .”
Furthermore, since the amendment was enacted in 2014, after Utah’s 2012 ESEA, it will not have
an impact on the previous waiver. (See attachment #3)

While it may not impact the Board’s decision to extend the ESEA waiver, it does provide
the Board the authority to “exit” the ESEA waiver if the Board determines that the waiver “cedes
control of Utah’s core curriculum to [an] other entity including a federal agency. . .” While Utah
Code Ann, § 53A-1-402.6(7) was enacted in a Title entitled “Core curriculum standards”, its text
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is clearly broad enough to incorporate the ESEA waiver as an “agreement, contract,
memorandum of understanding or consortium”. However, while this statute authorizes exiting
this waiver, the Board must also consider the statutory framework and text of Utah Code Ann.
§53A-1-901 et. seq. which clearly favors seeking waivers to NCLB requirements. (See
attachment #2)

If the Utah State Board seeks an extension of the ESEA Waiver is there any reason the State
Board cannot exit the extended Waiver at any time during the year for which the waiver is
sought?

Probably yes. There may be reasons why the Board cannot exit the ESEA waiver.
Under Utah Code Ann, § 53A-1-402.6(7), in order to “exit” this waiver the Board must determine
that the waiver “cedes control of Utah’s core cutriculum to [an] other entity including a federal
agency. Once again, Utah Code Ann. § 53A-1-402.6(7) text is broad enough to include the ESEA
waiver and there is a rational basis to believe that the ESEA waiver has some impact on Utah’s
core curriculum. Thus, a rational interpretation can be made that this statute authorizes the Board
to exit a waiver agreement as long as the Board make the “ceding control” determination.

However, a more significant restraint to this “exit” approach is the statutory framework
and text of Utah Code Ann. §53A-1-904. This statute creates a duty for the Board and other
school officials to seek NCLB waivers, request more time to comply with NCLB requirements
and lobby for NCLB waivers. Given that this statutory obligation directly pertains to the ESEA
waiver at hand, this law is controlling. "[W]hen two statutory provisions appear to conflict, the
more specific provision will govern over the more general provision.” Grynberg v. Questar
Pipeline Co, 2003 UT 8, 70 P.3d 1 (Utah 2003). Consequently, when two statutory provisions
conflict in their operation, the provision more specific in application governs over the more
general provision. Millett v. Clark Clinic Corp., 609 P.2d 934, 936 (Utah 1980). Hall v. Utah
State Dep’t of Corr., 2001 UT 34, 24 P. 3d. 958 (Utah 2001).

Finally, Utah Code Ann. § 53A-1-402.6(7) use of the word “may” specifies that the
decision to “exit” an agreement is discretionary. Meanwhile, Utah Code Ann. §53A-1-904 use of
the word “shall” is mandatory and not discretionary. (See attachments #2 and #3)

No Child Left Behind (NCLB) has provisions for identifying school that make Annual
Yearly Progress (AYP) These school improvement provisions are progressive as the schools
fail to meet AYP in subsequent years. During the past two years, as a result of the Waiver
granted, AYP has not been calculated for Utah Schools.

a. Ifa Utah school was on year 2 and not meeting AYP for the 2011-2012 school years,
and if the AYP were now calculated for these 2012-2013 and 2013-2014 school and
this school did not meet the AYP in either of these years, what year of school
improvement would this school now be on?

'The 2014-2015 year will be year 5 for some schools, Other schools will be in years 2, 3
and 4. These AYP calculations have been completed.

b. If we do not seek an extension of the Waiver, will USOE be required to now
calculate AYP for the two years of the Waiver?

Yes. These AYP calculations have been completed.

12
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By submitting this flexibility request, the SEA requests flexibility through waivers of the ten ESEA
requirements listed below and their associated regulatory, administrative, and reporting requirements by
checking each of the boxes below. The provisions below represent the general areas of flexibility-
requested; a chart appended to the document titled ESEA Flexibility Frequently Asked Questions
cnumerates each specific provision of which the SEA requests a waiver, which the SEA incorporates into
its request by reference.

1. The requirements in ESEA scction 1111(b)}2)(E)~(H) that prescribe how an SEA must establish
annual measurable objectives (AMOs) for determining adequate yearly progress (AYP) to ensure that
ail students meet or exceed the State’s proficient level of academic achievement on the State’s
agsessments in reading/language arts and mathematics no later than the end of the 2013-2014 school
year. The SEA requests this waiver to develop new ambitious but achievable AMOs in
reading/language arts and mathematics in order to provide meaningful goals that are used to guide
support and improvement efforts for the State, LEAs, schools, and student subgroups.

2. The requirements in ESEA section 1116(b) for an LEA to identify for improvement, corrective
action, or restructuring, as appropriate, a Title [ school that fails, for two consecutive years or more,
to make AYP, and for a scheol so identified and its LEA to take certain improvement actions. The
SEA requests this waiver so that an LEA and its Title I schools need not comply with these
requirements.

3. The requirements in ESEA section 1116(c) for an SEA to identify for improvement or corrective
action, as appropriate, an LEA that, for two consecutive years or more, fails to make AYP, and for an
LEA so identifted and its SEA to take certain improvement actions. The SEA requests this waiver so
that it need not comply with these requirements with respect to its LEAs.

4. The requirements in ESEA scctions 6213(b) and 6224(e) that limit participation in, and use of
funds under the Small, Rural School Achievement (SRSA) and Rural and Low-Income School
(RLIS) programs based on whether an LEA has made AYP and is complying with the requirements in
ESEA section 1116. The SEA requests this waiver so that an LEA that receives SRSA or RLIS funds
may use those funds for any authorized purpose regardless of whether the LEA makes AYP.

5. The requirement in ESEA section 1114(a)(1) that a school have a poverty percentage of 40 percent
or more in order to operate a school-wide program. The SEA requests this waiver so that an LEA
may implement interventions consistent with the turnaround principles or interventions that are based
on the needs of the students in the school and designed to enhance the entire educational program in a
school in any of its priority and focus schools, as appropriate, cven if those schools do not have a
poverty percentage of 40 percent or more.

6. The requirement in ESEA section 1003(a) for an SEA to distribute funds reserved under that
section only to LEAs with schools identified for improvement, corrective action, or restructuring.
The SEA requests this waiver so that it may allocate section 1003(a) funds to its LEAs in order to
serve any of the State’s priority and focus schools.

7. The provision in ESEA section 1117(c)(2)(A) that authorizes an SEA to reserve Title 1, Part A
fimds to reward a Title ¥ school that (1) significantly closed the achievement gap between subgroups
in the school; or (2) has exceeded AYP for two or more consecutive years. The SEA requests this



waiver so that it may usc fimds reserved under ESEA section 1 117(c)(2)(A) for any of the State’s
reward schools. - .

8. The requircments in ESEA section 2141(a), (b), and (c) for an LEA and SEA to comply with
certain requirements for improvement plans regarding highly qualified teachers. The SEA requests
this waiver to allow the SEA and its LEAs to focus on developing and implementing morc
meaningful evaluation and suppott systems.

9. The limitations in ESFA scction 6123 that limit the amount of funds an SEA or LEA may transfer
from certain ESEA programs to other ESEA programs. The SEA requests this waiver so that it and
its LEAs may transfer up to 100 percent of the fimds it receives under the authorized programs among
those programs and into Title I, Part A.

10. The requirements in ESEA section 1003(g)(4) and the definition of a Tier I school in Section
LA.3 of the School Improvement Grants (SIG) firal requirements. The SEA requests this waiver so
that it may award SIG funds to an LEA to implement one of the four SIG models in any of the State’s
priority schools.

Omtiore Flexibilite:

An SEA should check the box below only if it chooses to request a waiver of the following
requirements:

The requirements in ESEA sections 4201(b)(1)(A) and 4204(b)(2)(A) that restrict the activities
provided by a community learning center under the Twenty-First Century Community Learning
Centers (21st CCLC) program to activitics provided only during non-school hours or periods when
school is not in session (i.e., before and after school or during summer recess). The SEA requests this
waiver so that 2 st CCLC funds may be used to support expanded learning time during the school
day in addition to activities during non-school hours or periods when school is not in session.

12. The requirements in ESEA sections 1116(a)(1)(A)-(B) and 1116(c)(1)(A) that require LEAs and
SEAs to make determinations of adequate yearly progress (AYP) for schools and LEAs,
respectively. The SEA requests this waiver because continuing to determine whether an LEA and its
schools make AYP is inconsistent with the SEA’s State-developed differentiated recognition,
accountability, and support system inciuded in its ESEA flexibility request. The SEA and its LEAs
must report on their report cards performance against the AMOs for all subgroups identified in ESEA
section 1111(b)(2)(C)Xv), and use performance against the AMOs to support continuous improvement
in Title I schools that are not reward schools, priority schools, or focus schools.

13. The requirements in ESEA section 1113(a)(3)-(4) and (c)(1) that require an LEA to serve eligible
schools under Title I in rank order of poverty and to allocate Title I, Part A funds based on that rank
ordering. The SEA requests this waiver in order to permit its LEAs to serve a Title I-¢ligible high
school with a graduation rate below 60 percent that the SEA has identified as a priority school even if
that school does not rank sufficiently high to be served,



By submitting this application, the SEA assures that:

1. }t requests waivers of the above-referenced requirements based on its agreement to meet Principles
1 through 4 of the flexibility, as described throughout the remainder of this request.

2. It will adopt English language proficiency (ELP) standards that correspond to the State’s college-
and career-ready standards, consistent with the requircment in ESEA section 3113(b}(2), and that
reflect the academic language skills necessary to access and meet the new college- and career—ready
standards, no later than the 2013-2014 school year, (Principle 1)

3. It will develop and administer no later than the 20142015 school year alternate assessments based
on grade-level academic achi¢vement standards or altemate assessments based on altemate academic
achicvement standards for students with the most significant cognitive disabilities that are consistent
with 34 C.F.R § 200.6(a)(2) and are aligned with the State’s college- and career-ready standards.
(Principle 1)

4. It will develop and administer ELP assessments aligned with the State’s ELP standards, consistent
with the requirements in ESEA sections 1111(b)(7), 3113(b)(2), and 3122(a)(3)(A)(ii). (Principle 1)

5. It will report annually to the public on college-going and college credit-accumulation rates for all
students and subgroups of students in each LEA and each public high schoo! in the State. {Principle

1)

6. If the SEA includes student achievement on assessments in addition to reading/language arts and
mathematics in its differentiated recognition, accountability, and support system and uses
achievement on those assessments to identify priority and focus schools, it has technical
documentation, which can be made available to the Department upon request, demonstrating that the
asscssments are administered statewide; include all students, including by providing appropriate
accommodations for English Leamers and students with disabilities, as well as alternate assessments
based on grade-level academic achievement standards or alternate assessments based on alternate
academic achievement standards for students with the most significant cognitive disabilities,
consistent with 34 C.F.R. § 200.6(a)(2); and are valid and reliable for use in the SEA’s differentiated
recognition, accountability, and support system. (Priaciple 2)

7. it will report to the public its lists of reward schools, priority schools, and focus schools at the time
the SEA is approved to implement the flexibility, and annually thereafter, it will publicly recognize its
reward schools. (Principle 2)

8. Prior to submitting this request, it provided student growth data on their current students and the
students they tanght in the previous year to, at a minimum, teachers of reading/lanpuage arts and
mathematics in grades in which the Statc administers assessments in those subjects in a manner that is
timely and informs instructional programs, or it will do so no later the deadline required under the
State Fiscal Stabilization Fund. (Principle 3)

9. It will evaluate and, bascd on that evaluation, revise its own administrative requirements to reduce
duplication and unnecessary burden on LEAs and schools. (Principie 4)



10. It has consulted with its Committee of Practitioners regarding the information set forih in its
request. )

11. Prior to submitting this request, it provided all LEAs with notice and a reasonable opportunity to

comment on the request and has attached a copy of that notice (Attachment 1) as well as copies of any
comments it received from LEAs (Attachment 2).

@ 12. Prior to submitting this request, it provided notice and information regarding the request to the
public in the manner in which the State customarily provides such notice and information to the
public (e.g:, by publishing a notice in the newspaper; by posting information on its website) and has
attached a copy of, or link to, that notice (Attachment 3).

13. It will provide to the Department, in a timely manner, all required reports, data, and evidence
regarding its progress in implementing the plans contained throughout this request.

14. Tt will report annually on its State report card, and will ¢nsure that its LEAs annually report on
their local report cards, for the “all students” group and for each subgroup described in ESEA section
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actual achicvement levels to the State’s annual measurable objectives; the percentage of students not
tested; performance on the other academic indicator for ¢lementary and middle schools; and
graduation rates for high schools. [t will also annually report, and will ensure that its LEAs annually
report, all other information and data required by ESEA section 11 11{h)(1)C) and 1111)(2HB),
respectively.

If the SEA selects Option A in section 3.A of its request, indicating that it has not yet developed and
adopted all guidelines for teacher and principal evalnation and support systems, it must also assure
that:

15. 1t will submit to the Department for peer review and approval a copy of the guidelines that it will
adopt by the end of the 2011-2012 school year. (Principle 3)

" CONSULFATION -

An SEA must meaningfully engage and solicit input from diverse stakeholders and communities in the
development of its request. To demonstrate that an SEA has done so, the SEA must provide an assurance
that it has consulted with the State s Committee of Practitioners regarding the information set forth in the
request and provide the following:
1. Adescription of how the SEA meaningfilly engaged and solicited input on its request from
teachers and their representatives.

Teachers are well represented in all of the Utah Stakeholder groups as described throughout the proposal
by the participation of the Utah Education Association (UEA). Utah prefers to use the UEA to represent
teachers and provide teacher perspectives to reduce removing teachers from their classrooms to
participate on statc committees. The UEA well represents teachers and teacher perspectives. Their
participation will continue to play an important role as Utah continues to refine, implement and evaluate
their systems. As the waiver process moves forward, Utah will present training and seck faedback in
locations across the state. Teachers will be invited to these mectings.

2. A description of how the SEA meaningfully engaged and solicited input an its request from other
dfverse communities, such as students, parents, community-based organizations, civil rights






Priority and Focus schools. The state is seeing significant improvement in school achievement in
these Title | schools that are implementing the Title 1 System of Support with fidelity. L

4. Utah has been able to align major state education initiatives with federal requirements. Here are a
few examples:

State Education Initiative Meets Federa! Requirements
Utah State Core Standards Rigorous College and Career-ready Standards
Utah SAGE Assessment State Assessments Aligned to State Standards

Utah Educator Evaluation System | Educator Evaluations that Incorporate Student
Achievement

Potential impacts of not continuing with the ESEA Flexibility Waiver

1. Utah would not be alfowed to use the UCAS accountability system, but would have to return to the

[ ~—NCEBTmandated AYP-accountability system:

a. Utah would not be able to use student growth in accountability calculations for federal
purposes.

b. The USOE would have to plan for the time and cost of converting the state technology systems
back to conduct AYP determinations. The USOE would need to run AYP calculations for Utah’s
~ districts and schools for the period during which Utah was under the ESEA Flexibility Waiver in
order to determine which schools and districts would be identified for improvement.

.. ltis very probable that the majority of Title | schools and districts (if not ali} would be identified
as not achieving AYP. This would either communicate to the public that Utah has many “failing”
schools or that the accountability system is irrefevant.

d. if Utahis required to return to the NCLB AYP accountability system and large numbers of schools
and districts were identified in need of improvement under Title | requirements (as anticipated),
the USOE would not have adequate human or financial resources to provide adequate support
for the Title | Systems of Support.

e. Amid the numerous major education initiatives in Utah, educators and parents would have to
deal with the uncertainty that would accompany another major change in education
accountability.



Background

State Standards and Assessments

When Congress reauthorized the Elementary and Secondary Education Act {ESEA) in 2001 as the No
Child Left Behind Act (NCLB), states were required to adopt state academic and achievement standards,
assess all students to determine performance related to those standards, and to publicly report
achievement results at the school, local education agency (LEA), and state levels. At that point in time,
Utah was ahead of many states and had aiready adopted statewide Core Curriculum Standards and
developed End-of-Level and End-of-Course criterion-referenced tests (CRTs}) that satisfied the new
federal requirements

Under NCLB, states were to set annua! measurable objectives {AMOs) for schools and districts from the
baseline year of 2002 to the final goal of 100% student proficiency by the end of the 2013-14 school
year. Utah established its AMOs so that every two years, schools and LEAs would be expected to make
consistent improvement in student achievement {see Chart #1}.

Chart #1 - Utah’s Approved Annual Measurabie 0bjective§

Subject/Grade Span Start Goal 1 Goal 2 Goal3 Goal4 Goal 5 Final
2002 2005 2007 2009 2012 2013 2014

Language Arts (3-8) 65% 71% 77% 83% 39% 95% 100%
Mathematics {3-8} 57% 64% 71% 45% 63% 81% 100%
‘Language HS (10} 64% 70% 76% 82% 88% 94% - | 100%
Mathematics {10-12) 35% 47% 59% 40% 60% 80% 100%

Accountability — Adeguate Yearly Progress

Each year, the state education agency (SEA) would determine whether schools and districts made
adequate yearly progress (AYP) toward the annual measurable objectives. The AYP system of
accountability included 40 factors by which schools and LEAs were measured. Whether a school or LEA
falled to meet one or multiple factors, the determination was the same: “did not achieve AYP.” Title | A
schools and districts that did not achieve AYP for two consecutive years were identified as “in need of
improvement” and required to participate in the Title | school or district improvement process. The Title
1 school and district improvement requirements included provisions that limited locat school district
options in the use of Title | funds (required set asides for transportation associated with public school
choice, supplemental educational services, and professional development).

The Title | Section of the Utah State Office of Education found that the AYP system of accountability
frequently did not identify the lowest-performing schools for the Title | improvement process. The
valuable, but fimited, resources were not always allocated to help the schools that needed them most.
As states approached the end of the 2013-14 school year, intense concern was expressed about the
number of schools in districts that would be identified as in need of improvement as they did not
achieve the goal of 100% proficiency. The USOE projected the number of schools and districts to
increase dramatically (see Chart #2).
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Chart #2 - Utah’s Title | Schools & Districts in Improvement

2008-2008 | 2009-2010 | 2011-2012 | 2012-2013 ‘/
Title | Schools: # in Improvement 12 8 17 99* '
Title | Districts: # in Improvement 3 2 2 8*

*Estimated count for 2012-13 are based on the number of Title § schools/districts on alert {not
achieving AYP one year). Because of Utah’s approved ESEA Flexibility Waiver, no estimates were
made for 2013-14. ‘

ESEA Flexibility Waiver

After yea rs of debate, Congress has still not reauthorized the ESEA {scheduled for 2007). The
accountability provisions of NCLB did much to ensure that schools and districts address the academic
achievement of ail students and, in particular, students who historically were under-served or under-
performing. Many critics of the NCLB have expressed that the NCLB accountability measures, if not
modified, would identify virtually all schools and districts as not achieving AYP when the timeline
approached the 100% proficiency goal of 2013-14. This potential “over-identification” of what would be

interpreted as “failing” schools and districts has been a major focus of criticism of NCLB.

Recognizing that many states had or were developing innovative and rigorous accountability systems,
the U.S. Department of Education (ED} announced to states the option to request a waiver of certain
ESEA requirements if they met certain eligibility requirements. The requirements that would be waived
are listed in Appendix A - Waivers. The requirements that applying states must meet are listed in
Appendix B - Assurances.

The Utah State Office of Education applied for the ESEA Flexibility Waiver and after clarification of
specific issues with the U.S. Department of Education was approved in June 2012. The approved waiver
applied to school years 2011-12, 2012-13, and 2013-14. States desiring to continue with the ESEA
Flexibility Waiver beyond the 2013-14 school year will need to submit an extension request.
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Appendix A

By submitting this flexibility request, the SEA requests flexibility through waivers of the ten ESEA
requirements fisted below and their associated regulatory, administrative, and reporting requirements
by checking each of the boxes below. The provisions below represent the general areas of flexibility
requested; a chart appended to the document titled ESEA Flexibility Frequently Asked Questions
enumerates each specific provision of which the SEA requests a waiver, which the SEA incorporates into
its request by reference.

@1 1. The requirements in ESEA section 1111(b}(2)(E})-(H)} that prescribe how an SEA must establish
annual measurable objectives {AMOs) for determining adequate yearly progress (AYP) to ensure
that all students meet or exceed the State’s proficient leve! of academic achievement on the State’s
assessments in reading/language arts and mathematics no later than the end of the 2013-2014
school year. The SEA requests this waiver to develop new ambitious but achievable AMOs in
reading/language arts and mathematics in order to provide meaningful goals that are used to guide
support and improvement efforts for the State, LEAs, schools, and student subgroups.

2. The requirements in ESEA section 1116(b) for an LEA to identify for improvement, corrective
action, or restructuring, as appropriate, a Title { school that fails, for two consecutive years or more,
to make AYP, and for a school so identified and its LEA to take certain improvement actions. The
SEA requests this waiver so that an LEA and its Title 1 schools need not comply with these
requirements.

3. The reguirements in ESEA section 1116(c]) for an SEA to identify for improvement or corrective
action, as appropriate, an LEA that, for two consecutive years or more, fails to make AYP, and for an
LEA so identified and its SEA to take certain improvement actions. The SEA requests this waiver so
that it need not comply with these requirements with respect to its LEAs.

4. The requirements in ESEA sections 6213(b) and 6224(e} that limit participation in, and use of funds
under the Small, Rural School Achievement (SRSA} and Rural and Low-Income School {RLIS)
programs based on whether an LEA has made AYP and is complying with the reguirements in ESEA
section 1116. The SEA requests this waiver so that an LEA that receives SRSA or RLIS funds may use
those funds for any authorized purpose regardiess of whether the LEA makes AYP.

5. The requirement in ESEA section 1114{a){1) that a schoo} have a poverty percentage of 40 percent
or more in order to operate a school-wide program. The SEA requests this waiver so that an LEA
may impiement interventions consistent with the turnaround principles or interventions that are
based on the needs of the students in the school and designed to enhance the entire educational
program in a school in any of its priority and focus schools, as appropriate, even if those schools do
not have a poverty percentage of 40 percent or more.
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6. The requirement in ESEA section 1003{a} for an SEA to distribute funds reserved under that section
only to LEAs with schools identified for improvement, corrective action, or restructuring. The SEA
requests this waiver so that it may allocate section 1003{a) funds to its LEAs in order to serve any of
the State’s priority and focus schools. '

7. The provision in ESEA section 1117{c){2}(A) that authorizes an SEA to reserve Title |, Part A funds to
reward a Title | school that (1) significantly closed the achievement gap between subgroups in the
school; or {2} has exceeded AYP for two or more consecutive vears. The SEA requests this waiver sa
that it may use funds reserved under ESEA section 1117(c}{2){A) for any of the State’s reward
schools.

8. The requirements in ESEA section 2141{a), (b), and (c) for an LEA and SEA to comply with certain
requirements for improvement plans regarding highly qualified teachers. The SEA requests this
waiver to allow the SEA and its LEAs to focus on developing and implementing more meaningfut
evaluation and support systems,

9. The limitations in ESEA section 6123 that limit the amount of funds an SEA or LEA may transfer

b

from certain ESEA programs to other ESEA programs. The SEA requests this waiver so that it and its
LEAs may transfer up to 100 percent of the funds it receives under the authorized programs among
those programs and into Title [, Part A.

10. The requirements in ESEA section 1003(g}{4) and the definition of a Tier 1 school in Section 1.A.3
of the School improvement Grants {SIG) final requirements. The SEA requests this waiver so that it
may award SIG funds to an LEA to implement one of the four SIG models in any of the State’s
priority schools.

Optional Flexibility:

An SEA should check the box below only if it chooses to request a waiver of the following
requirements:

. The requirements in ESEA sections 4201(b){1}{A} and 2204(b)(2){A} that restrict the activities
provided by a community learning center under the Twenty-First Century Community Learning
Centers (21st CCLC) program to activities provided only during non-school hours or periods when
school i is not in session {i.e., before and after school or during summer recess). The SEA requests
this waiver so that 21st CCLC funds may be used to suppori expanded learning time during the
school day in addition to activities during non-school hours or periods when school is not in session.

12. The requirements in ESEA sections 1116(a}{1){A)-(B) and 1116(c}(1){A} that require LEAs and SEAs
to make determinations of adequate yearly progress {AYP) for schools and LEAs, respectively. The
SEA requests this waiver because continuing to determine whether an LEA and its schools make AYP
is inconsistent with the SEA’s State-developed differentiated recognition, accountability, and
support system included in its ESEA flexibility request. The SEA and its LEAs must report on their
report cards performance against the AMOs for all subgroups identified in ESEA section
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1111{b){2)}{C}{v}, and use performance against the AMOs to support continuous improvement in
Title | schoois that are not reward schools, priority schools, or focus schools.

13. The requirements in ESEA section 1113(5)(3)—(4) and {c)(1) that require.an LEA to serve eligible
schools under Title | in rank order of poverty and to allocate Title |, Part A funds based on that rank
ordering. The SEA requests this waiver in order to permit its LEAs to serve a Title I-eligible high school
with a graduation rate below 60 percent that the SEA has identified as a priority school even if that
school does not rank sufficiently high to be served.




Appendix B B

“ASSURANCES - '

By submitting this a pplication, the SEA assures that: ;

1. It requests waivers of the above-referenced requirements based on its agreement to meet :
Principles 1 through 4 of the flexibiiity, as described throughout the remainder of this request. 3

5| 2. tt will adopt English language proficiency (ELP) standards that correspond to the State’s coliege- 3
and career-ready standards, consistent with the requirement in ESEA section 3113(bj}{2}), and that
reflect the academic fanguage skills necessary to access and meet the new coliege- and career-ready
standards, no later than the 2013-2014 school year. {Principle 1)

3. it will develop and administer no later than the 2014-2015 school year alternate assessments *
based on grade-level academic achievement standards or alternate assessments based on alternate
academic achievement standards for students with the most significant cognitive disabilities that are }
consistent with 34 C.F.R. § 200.6{a){2) and are aligned with the State’s coltege- and career-ready
standards. {Principle 1)

5l 4. 1t will develop and administer £LP assessments aligned with the State’s ELP standards, consistent FR
with the requirements in ESEA sections 1111(b}{7), 3113(b)(2), and 3122(a}(3}{A}(ii}. (Principle 1) S

]

5. it will report annuaily to the public on college-going and college credit-accumulation rates for all
students and subgroups of students in each LEA and each public high school in the State. {Principle
1) ' '

X3 6. If the SEA includes student achievement on assessments in addition to reading/language arts and
mathematics in its differentiated recognition, accountability, and support system and uses
achievement on those assessments to identify priority and focus schools, it has technical ) :
documentation, which can be made available to the Department upon request, demonstrating that
the assessments are administered statewide; inciude all students, including by providing appropriate i
accommedations for English Learners and students with disabilities, as well as alternate assessments
based on grade-level academic achievement standards or alternate assessments based on alternate
academic achievement standards for students with the most significant cognitive disabilities,
consistent with 34 C.F.R. § 200.6{(a}{2}; and are valid and reliable for use in the SEA’s differentiated
recognition, accountability, and support system. (Principle 2}

@

7. It will report to the public its lists of reward schools, priority schools, and focus schools at the time
the SEA is approved to implement the flexibility, and annualfy thereafter, it will publicly recognize its
reward schools. (Principle 2}

8. Prior to submitting this request, it provided student growth data on their current students and the
students they taught in the previous year to, at a minimum, teachers of reading/language arts and




mathematics in grades in which the State administers assessments in those subjects in a manner

that is timely and informs instructional programs, or it will do so no later the deadline required
under the State Fiscal Stabilization Fund. {Principle 3)

ﬁ%’ﬁ

9. It will evaluate and, based on that evaluation, revise its own administrative requirements to
reduce duplication and unnecessary burden on LEAs and schools. {Principle 4)

i

10. it has consuited with its Committee of Practitioners regarding the information set forth in its
request.

b

any comments it received from LEAs {Attachment 2).

pubiic in the manner in which the State customarily provides such notice and information to the

public {e.g., by publishing a notice in the newspaper; by posting information on its website) and has

attached a copy of, or link to, that notice {Attachment 3).
%

regarding its progress in implementing the plans contained throughout this request,

14. it will report annually on its State report card, and will ensure that its LEAs annually report on

their local report cards, for the “all students” group and for each subgroup described in ESEA section
11131{b}{2)}(C}v}{1): information on student achievement at each proficiency level; data comparing .
actual achievement levels to the State’s annual measurable objectives; the percentage of students
not tested; performance on the other academic indicator for elementary and middle schools; and
graduation rates for high schoois. It will also annually report, and will ensure that its LEAS annuafly

report, all other information and data required by ESEA section 1111{h}(1)(C} and 1111{h}(2}(B),
respectively.

If the SEA selects Option A in section 3.A of its request, indicating that it has not vet developed and
adopted all guidelines for teacher and principal evaluation and support systems, it must also assure

that:

. X[15. It will submit to the Department for peer review and approval a copy of the guidelines that it will

adopt by the end of the 2011-2012 school year. {Principle 3)

11. Prior to submitting this request, it provided alt LEAs with notice and a reasonable opportunity to
comment on the request and has attached a copy of that notice (Attachment 1) as well as copies of

12. Prior to submitting this request, it provided notice and information regarding the request to the

X4 13. It will provide to the Department, in a timely manner, ali required reports, data, and evidence
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(1) Build an Academic Foundation

(2) Develop Intellectual and Career Capacity
(3) Evaluate Progress for College

(4) Explore Postsecondary Options.

Graduation standards and student performance measures have also been a recent target of the USBE
reform initiatives. In 2007, the USBE increased graduation requirements from two years of mathematics
and science to three, (including Algebra 2), for the graduating class of 2011 while acknowledging that this
was merely a starting point for standards reform. Subsequently, states were coming together, under the
leadership of the NGA and the CCSS0, to produce standards for student performance that will help afl
students be better prepared for success in college and careers. Govemnor Gary Herbert and Superintendent
Larry K. Shumway agreed that participation in the development of these standards would serve Utah
students well. Staff members of both the Governor’s office and the USOE were involved in the
development, providing input, direction and feedback. Members of our Institutions of Higher Education
(IHE) partners also served on design committees. These standards then informed the work of Utah’s
development and implementation of the Utah Core Standards for mathematics and English language arts.

In a letter to Secretary Duncan dated March 5, 2012 (Attachment 21), Utah Superintendent Larry

Shumway stated, “On behalf of the Board, Tassert its right to complete control of Utah’s leaming
standards in all areas of our public education curriculum.”

A letter from Secretary Duncan dated March 16, 2012 (Attachment 22, agrees that Utah is in control of
Utah’s standards.

_1.B_TRANSITION TO COLLEGE- AND CAREER-READY STANDARDS.

Provide the SEA’s plan to transition to and implement no later than the 2013-2014 school year college-
and career-ready standards statewide in at least reading/language arts and mathematics for all students
and schools and include an explanation of how this transition plan is likely to lead to all students,
including English Learners, students with disabilities, and low-achieving students, gaining access fo and
learning content aligned with such standards. The Department encourages an SFA to include in its plon
activities related to each of the italicized questions in the corresponding section of the document titled
ESEA Flexibility Review Guidance, or to explain why one or more of those activities is not necessary to
its plan.

Implementation Timeline:

The USBE adopted the CCSS in June 2010 along with a statewide implementation timeline. Letters were
sent to school district superintendents and charter directors regarding the adoption and timeline; making it
clear that all LEAs would be expected to adopt the standards within the given timeline. The timeline
represents the USBE’s ability to support statewide implementation efforts while being based on a
backwards design aligned with the timeline for accompanying assessment development. Full
implementation of both English language arts and mathematics standards for all students will occur in the
2013-14 school year with accompanying assessments used for accountability measures in 2014-15. Many
LEAs have chosen to implement at a faster rate and several LEAs elected to wait until 2012-13 to begin
implementation. However, ail LEAs have been involved in early professional development, curriculum
alignment, and in the use of CCSS lessons. Non-scored pilot assessment questions will be included in the
existing end of level tests and results will be disaggregated for further analysis. The timeline has not been
adjusted for various groups of students. Rather, the USBE belicves that the standards are for all students
including students with disabilities and English language learners and that the quality of instruction
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-18334-
August 6, 2010

Viee Chair Dixie L. Allen called the meeting to order.
Welcome

Board Chair Diebrea 3. Roberts led the Board in the Pledge of Allegiance,

Buoard Member Craig E, Coleman welcomed everyone 1o the meeting and commenied
that as he has contemplated his first eight months on the Board and thought about what motivaies
himn and mterests him and excites him about education, so much that he is a tencher himself, and
finds great joy in being able to interact with young people and hylp them iearm and grow and fing
their way through fife. He though of his own Yife, family and faith which drives a lot of what he
does and keeps his intereat alive in education. When he was asked by several peaple to apply to
be on the State Bowrd of Education he often wondered why he said yes, but has no regrets

because it as bzen mn extremely enjoyable experience, What drives his interest and sxcitement

in-education-is-Bis faith-in God-and bis belief that there is 2 responsibility-that we have gs
individuals to pass knowledge on to our children. The Bible is rich in its instroction from God to
his prophess to educate future generations. One of his favorite scriptures is in Deuteronomy,
Muotes® final instructions 1o the Children of Israel. He has given them the law, the promised land
atd one of the things he tells them at the beginning is to never forget the things that have
bappened to them in their escape from Egypt and their joumeys into the wilderness. In
Deuteronomy Chaprer 4:9 he szys: “Only take heed w thy self and keep they soul ditigently, lest
thou forget the: things which thine eyes heve seen, lest they depart from thy heart all the days of
thy life: but each them thy sons and thy sons’ soms;” Maoses uses the word “heart” instead off

mind. His own phifosoply of ieaching is not necessarily feeding infarmation o people hut mither

helping them to change their lives, It changes lives because it affecls people’s kears as much az
it affects their minds. He then offered 4 prayer.
Swearing in of Tim Beagley

Chair Debra Roberts issued the Qath of Office to Tim Beagjey, new Board Member
representing the State Charter School Board.

Public Participation/Comment

The Board received comments from Jobn Kesler encouraging the Board to support a
state wide intiative to designate 2011 as the year of civility and community in Utal, (For

complete details, ses Ciepgral Exhibit No. 11243)
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Augnst 6, 2010

Achieve, Inc., ACT, the Coitege Bourd, the National Association of State Bosrds of Education
and the State Higher Education Executive Officers oversaw the production of the standards. The
Uitah State Oifice of Education provided input durmg the production phase. At the Juns 4, 2010
State Board Meeting, the State Beard voted 10 adopt the standards on Grst reading. The State
Board alse revigwed the standards at ity June 24, 2610 Board study session, To adop the
Commaon Core Standards, a state agrees to accept all of the standapds as they are written. Each
participating state is to use the Common Core Standards as a framework for their own
Reading/A.angnage Arts and Mathematics core curriculum. A state may add up to 15% more
stapdards.

The Soulent Achievement and School Success Cormnmittee, fallowing review and

copsideration, adopted the common ¢ore of state slandards o second reading,

Mation from the Commitiee that the State Board of Education adopt the common core
of state standards on third and Anat reading,

Member Dave Thoras commented that 2 number of Board Membaers have received e-
matls concerning the adoption of the Core Standards, in parteular tie math core standards. i is
important that people kivow that the Cormmon Core Standards were developed by state entities,
not by the federal gavertment, we were a part of that, and we have leoked a1 the core standards
along with many experts and compared them 1o aur cirrent Utah standaeds and determined; these
standards are much more rigorous with regard to English-Language Asts than we have had and
they are fundamentaily equivalent to what we have now in Mathematics. We are not taking a
step back, but mking a step forward. Fellowing on to this, during the next year we need fo come
up with curricatum to impleément those standards and then a testing strucrure, We are already
moving toward computer adaptive testing with & goal to have & complets charge over by 2014-15
and hapefutly the ACT will be a part of that testing structure. We are posilioned in the ideal spot
to be able to lead the way nationally on these wasessments and comgputer adaptive wating. The
Comman Core Standards are only & part of the overall refonn effort.

Chair Debra Roberts camnmented that in the almost eight vears she has served on the
Board there are a few votes she has felc extremely important to have an impact diregtly on the
aducation of our youth and she believed this is one of them. This is the first step, the second step
being the aseessment gystem. Both will cornbine o inprove the quality of instruction whick: is

taking place in our schools. She encouraged support from the Brard.
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TUTAH STATE BOARD OF EDUCATION
MEETING MINUTES
Movember 4. 2031

Grading Schools Recommendations

Litah Cade 53A-1-111 theough 1113 (3 B. 59 Schoo! Grading Sysrem. 201 Legislative
Session), requires the State Board of Education to develop a system to geade schools, A
commiftee of siakelolders has met monthly to develop this system. Associate Superintendent
Tudy Park reviewed the committee’s final recommendations for truplementing a grading schools
systern, Members Allen and Brown have been ¢n the committee.

Motian was made by Member Laurel Brown and seconded by Member Carol Marphy that

the Bonrd. recognizing this 1s the best modet that can be created under the present assessment
systen. accept the Gradmg School Cemmittee's recommendations, with, an, admonition that the
grading schools system should be used 1o recognize those scheols that ueed Fusther help. not for
punishinent. The recommendations wilt be forwarded to the fegstative Interitg Education
Comnurtee for further mput Senator Niederhauser will then consider the inpur and may deaft
new language for legislation.

Mensber Joel Coleman spoke agaimst including the admonition in the motion. as he felt it is

An opinon aad doesn’'t show good faitlh in carrying ow the law. Member Castle expressed that
the aduonition is giving fusther direction on the use of the 100l Vice Chair Allen also
mentioned thar the Grading Schools Comunittee ahwavs worked on the premuise of wanting this
miode! to help struggling scheols. To state it in the mofion defines e model,

Member Murphy called e questton. Motion carried with Members Camnon and Thomnias
opposed.

Monon o accept the recomumendations camied with Members Allen, Brown, Buswell, opposed
Motron fo accept the recommendations earnied with Members Allen, Brown, Busweli,
Burningham, Cannon. Castle, Jensen, Murphy, Pyvter, Thomas and Reberts in favor. and
Members C. Coletan J, Coleman. Crandall. and Openshaw opposed. [For complete deails. see
General Exhubit No. 11706 ]
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Attachment 9

113™ CONGRESS 2D SESSION
S. RES.

Strongly supporting the restoration and protection of State authority and flexibility in establishing and
defining challenging student academic standards and assessments, and strongly denouncing the
President’s coercion of States into adopting the Common Core State Standards by conferring preferences
in Federal grants and flexibility waivers.

IN THE SENATE OF THE UNITED STATES

Mr. GRAHAM submitted the following resolution; which was referred to the Committee on

RESOLUTION

Strongly supporting the restoration and protection of State authority and flexibility in establishing
and defining challenging student academic standards and assessments, and strongly denouncing the
President’s coercion of States into adopting the Common Core State Standards by conferring preferences
in Federal grants and flexibility waivers.

Whereas education belongs in the hands of our parents, local officials, local educational
agencies, and States; Whereas the development of the common education standards known as the
Common Core State Standards was originally led by national organizations, but has transformed into an
incentives-based mandate from the Federal Government; Whereas, in 2009, the National Governors
Association Center for Best Practices (NGA Center) and the Council of Chief State School Officers
(CCSS0), both of which are private trade associations, began developing common education standards
for kindergarten through grade 12 (re-ferried to in this preamble as the ““Commeon Core State
Standards’’); Whereas, sections 9527, 9529, 9530, and 9531 of the Elementary and Secondary Education
Act of 1965 (20 U.S.C. 7907, 7909, 7910, and 7911) prohibit the establishment of a national curriculum,
national testing, man-datary national teacher certification, and a national stun-dent database; Whereas
Federal law makes clear that the Department of Education may not be involved in setting specific content
standards or determining the content of State assess-mints in elementary and secondary education;
Whereas President Barack Obama and Secretary of Edu-action Arne Duncan announced competitive
grants through the Race to the Top program under sections 14005 and 14006 of the American Recovery
and Rein- vestment Act of 2009 (Public Law 111--5; 123 Stat. 282) (referred to in this preamble as the
“‘Race to the Top program’’) in July 2009; Whereas, on July 24, 2009, Secretary Duncan stated, *‘The
$4,350,000,000 Race to the Top program that we are unveiling today is a once-in-a-lifetime opportunity
for the Federal Government to create incentives for far-reaching improvement in our Nation’s schools.”’;

Whereas, on July 24, 2009, Secretary Duncan also stated, ‘‘But I want to be clear that Race to
the Top is also a reform competition, one where States can increase or de-crease their odds of winning
Federal support.’’; Whereas, under the Race to the Top program guidelines, States seeking funds were
pressed to implement 4 core, interconnected reforms, and the first of these reforms was to adopt
“‘internationally benchmarked standards and assessments that prepare students for success in col-leg and
the workplace’’; Whereas, on July 24, 2009, President Obama outlined the connection between common
education standards and Race to the Top program funds, stating, “‘l am issuing a challenge to our
[N]ation’s governors and school boards, principals and teachers, businesses and non-prof-its, parents and
students: if you set and enforce rigorous and challenging standards and assessments; if you put
outstanding teachers at the front of the classroom; if you turn around failing schools—your State can win
a Race to the Top grant that will not only help students outcompete workers around the world, but let



them fulfill their God-given potential.”’; Whereas the selection criteria designed by the Department of
Education for the Race to the Top program provided that for a State to have any chance to compete for
funding, it must commit to adopting a ‘‘common set of K—12 standards’>; Whereas Common Core State
Standards establish a single set of education standards for kindergarten through grade 12 in English
language arts and mathematics that States adopt;

Whereas, Common Core State Standards were, during the initial application period for the Race
to the Top program, and remain, as of the date of the adoption of this resolution, the only common set of
kindergarten through grade 12 standards in the United States; Whereas, on July 24, 2009, Secretary
Duncan stated, *“To speed this process, the Race to the Top program is going to set aside $350,000,000 to
competitively fund the de- elopement of rigorous, common State assessments.’’; Whereas, since the Race
to the Top program’s inception, States have been incentivized by Federal money to adopt common
education standards; Whereas States began adopting Common Core State Stand-adds in 2010; Whereas
States that adopted Common Core State Standards before August 2, 2010, were awarded 40 additional
points out of 500 points for their Race to the Top pro-gram applications; Whereas 45 States have adopted
Common Core State Stand-adds; Whereas 31 States, of the 45 total, adopted Common Core State
Standards before August 2, 2010; Whereas States that have adopted Common Core State Standards are
given preference in the application process for the waivers issued under the authority of section 9401 of
the Elementary and Secondary Education Act of 1965 (20 U.S.C. 7861) that provide flexibility with re-
sect to certain requirements of such Act; Whereas States that have adopted Common Core State Standards
are currently collaborating to develop common assessments that will be aligned to the Common Core
State Standards and replace existing end-of-the-year State assessments; Whereas these assessments will
be available in the 2014— 2015 school year; Whereas 2 consortia of States are developing common assess-
mints: the Partnership for Assessment of Readiness for College and Careers (PARCC) and the Smarter
Balanced Assessment Consortium (SBAC); Whereas national standards lead to national assessments and
national assessments lead to a national curriculum; Whereas education standards help teachers ensure
their stun-dents have the skills and knowledge they need to be successful by providing clear goals for
student learning; Whereas challenging academic standards are vital to ensuring students are college and
career ready; Whereas blanket education standards should not be a pre-requisite for Federal funding;
Whereas States are incentivized to adopt Common Core State Standards by the explicit correlation
between the adoption of the Common Core State Standards by the State and the preference provided to

such States through the Race to the Top program and the flexibility waivers issued under the authority of

section 9401 of the Elementary and Secondary Education Act of 1965 (20 U.S.C. 7861); Whereas the
Secretary of Education has created a system of grants and waivers that influence, incentivize, and coerce
State educational agencies, commissions, and boards into implementing common ¢lementary and
secondary school standards and assessments endorsed by the Secretary;

Whereas, when Federal funds are linked to the adoption of common education standards, the end
result is increased Federal control over education and a decreased ability of schools to meet the individual
needs of the students in their schools; Whereas the implementation of Common Core State Stand-adds
will eventually impact home school and private school students when institutions of higher education are
pressured to align their admission and readiness stand-adds with curricula based on the Common Core
State Standards; Whereas the [0th amendment of the Constitution of the United States reads, ““The
powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people’’; and Whereas, throughout the course of United
States history, States have maintained the responsibility of education based on the 10th amendment
because the explicit power of educating children was not delegated to the United States by the
Constitution: Now, therefore, be it

Resolved, that it is the sense of the Senate that—



(1) States and local educational agencies should maintain the right and responsibility of
determining educational curricula, programs of instruction, and assessments for elementary and secondary
education; -

2) the Federal Government should not incentivize the adoption of common education standards or
the creation of a national assessment to align with such standards; and

(3) no application process for any Federa! grant funds, or for waivers issued by the Secretary
under the authority of section 9401 of the Elementary and Secondary Education Act of 1965 (20 U.S.C.
7861), that occurs after the date of adoption of this resolution should award any additional points, or
provide any preference, for the adoption of the Common9Core State Standards or any other national
common education standards.
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“Common Core is another example of Washington trying to contro! all
aspects of Americans’ lives, including the education of our children,” said
Cruz. “We should not allow the federal government to dictate what our
children learn; rather, parents, through their teachers, local schools and state
systems, should be able to direct the education of their children.”

“Common Core has become poliuted with Federal guidelines and mandates
that interfere with the ability of parents, teachers and principals to deliver the
education our children deserve,” said Lee. “Rather than increasing coercion,
we should be demanding that further interference by the U.S. Department of
Education with respect to state decisions on academic content standards be
eliminated.”

“Decisions about what content students should be taught have enormous
consequences for children and so should be made as close as possible to the
affected parents and students,” said Grassley. “Federal interference in this
area disrupts the direct line of accountability between parents and those
making decisions about their children’s education. 1t also takes away
needed flexibility from state education leaders to make changes as they learn
more about what works and what does not.”

“This Administration favors a national school board approach to education
and likes to ignore individual states” decisions,” said Enzi. “It uses ‘free’
money as the carrot to dangle in front of the states. In effect it is trying to
force states into accepting a one-size-fits-all approach. This coercion with
Common Core is another example of the federal government trampling on
states” rights and is the wrong approach to fixing our education system in
this country.”

The major provisions of the resolittion affiiti:

Education belongs in the hands of parents, local education officials, and
states.

The federal government should not coerce states into adopting common
education standards.

No future application process for any federal grant funds or waivers
should award additional points, or provide any preference, for the
adoption of Common Core.

FACT SHFEET

Purpose of the Resolution:

Strongly denounces President Obama’s coercion of states into adopting
Common Core by conferring preferences in federal grants and flexibility
wajvers.

http://www.lee.senate.gov/public/index.cfin/2014/2/senators-introduce-resolution-denounc...  7/28/2014















ESEA Waiver — Legal Questions

1. What actions by the State Board or the State Office of Education could or would cause Utah to
lose a waiver if it chooses to seek a waiver? A list of items would be most helpful.

2. The Governor has requested the AG to conduct a legal review of several items including the
ESEA Waiver question. What do we know about this review and how will this review impacta
State Board decisions to seek or not seek an extension of the existing waiver?

3. Inthe 2012 General Legislative Session Sen. Dayton sponsored SB 287 that passed the
Legisiature. Does this legislation have any impact or bearing on the current State Board decision
concerning extending the ESEA Waiver or does it have implications for past State Board
decisions concerning the ESEA Waiver process or procedures.

4. If the Utah State Board seek an extension of the ESEA Waiver, is there any reason the State
Board cannot exit the extended Waiver at any time during the year for which the Waiver is
sought?

5. No Child Left Behind (NCLB} has provisions for identifying schools that fail to make Annual Yearly
Progress (AYP). These school improvement provisions are progressive as a school fails to meet
AYP in subsequent years. During the past two years, as a result of the Waiver granted, AYP has
not been calculated for Utah schools. If a Utah school was on year 2 of not meeting AYP for the
2011-2012 school year, and if AYP were now calculated for the 2012-2013 and 2013-2014 school
years and this school did not meet AYP in either of these years, what year of school
improvement would this schoo! now be on? If we do not seek an extension of the Waiver, will
USOE be required to now calculate AYP for the two years of the Waiver?


















State of Utah Mail - Fwd: Some questions on NCLB and the waiver https://mail.google.com/mail/u/0/7ui=2& ik=0a29b5e4 57& view=pt...

control and flexibility for state and local policy)?
(8) Are there conditions of NCLB that are particularly onerous, and what are they?

(9) For the school improvement requirements in NCLB, especially transportation for choice, does the money
roll forward into the next year if not used in the previous year?

(10} From Thursday's conversation with the Superintendent of North Dakota, it seems quite obvious that the
ability to negotiate for particular elements of a waiver request depends upon the ability to not be held
hostage in the negotiations by fear of NCLB generally and upon claims for equal treatment through the
knowledge of the "mini-waivers" held by other states. What are the elements of the mini-waivers had by
North Dakota and lHincis? Are there other states who have mini-waivers?

Thanks,

Jennifer

Jof3 7/28/2014 5:48 PM
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ESEA and Common Core Background and Issues
Outline Pertaining to ESEA Waiver

Introduction

A,

Utah’s ESEA Waiver is scheduled to expire August 31, 2014.

1. If Utah’s Waiver expires, all of Utah’s Title 1 schools (300+) will not meet AYP. Many will
be classified as “in need of improvement™.

2. About 30% of Utah’s Title [ fund ($23 million) will need to be redirected towards
transportation, supplemental services and teacher training,

August 8-Utah School Board considers whether it will seek ESEA waiver. Board wants legal

opinion.

Background for No Child Left Behind-ESEA Waiver

A. 2001-2002-NCLB law is enacted. PL 107-110

1. NCLB reauthorized Elementary and Secondary Education Act (ESEA), a 1965
statute which started Title [ program for low income school districts,
2. NCLB requires that school achieve “Adequate Yearly Process” (AYP) on ELA and
Math tests.

B. 2005  Utah enacts “Implementing Federal Programs Act” in response to NCLB. Utah Code
§53A-1-901 et. seq. Utah Code Ann. §53A-1-904.

C. 2007 NCLB is supposed to be reauthorized. This has not occurred. Funding automaticaily
extended under General Education Provisions Act.

D. 2010  Inresponse to schools not achieving AYP, Dept. of Education allows ESEA waivers,

1. NCLB §9401 authorizes waivers.
E. August 2010-Utah adopts Common Core Standards.
1. 2014 Amendment allows Utah to exit any agreement with Dept. of Education.

F. 2012- Utah gets ESEA waiver from Dept. of Education for 2011 through 2014,

G. August 31, 2014-Utah’s ESEA waiver is set to expire.

ESEA Waiver Issues

A. (Can U.S. Dept. of Education issue an ESEA waiver?

1.  Yes-Section 9401(a) and (d) of NCLB expressly authorizes waiver.
B. Does Utah law authorize Utah Beard of Education to seek ESEA waiver?
1. Yes-Utah Code Ann. §53A-1-904 et. requires Utah board to request reasonable time comply
with NCLB, to lobby for NCLB waivers and seek NCLB waivers.
C. Does Utah law authorize the Board of Education to forfeit or exit the ESEA waiver after it

has been granted the waiver?

I. Perhaps yes- Utah Code Ann. § 53A-1-402.6(7) authorizes the state to exit “any agreement,
contract, memorandum of understanding or consortium that cedes control of Utah’s core
curriculum standards to any other entity, including a federal agency or consortium, for any
reason . ..” However, while this statute authorizes state of exit agreements, contracts,



memorandum of understanding, or consortium, the Board must also carefully consider the
statutory framework and text of Utah Code Ann. §53A-1-904 which clearly favors seeking
waivers to NCLB requireinents.

1v. The Relationship of Common Core to the ESEA Waiver
A. Background

1. 2001-2002 NCLB law is passed and enacted. PL 107-110
a. Section 9527 prohibits federal government to approve of certify standards.

2. April 2008- Common Core standards process started by the states.

3. May 2009- State Board of Education begins process of adopting Common Core standards.

4. Summer 2009-Dept. of Education enacts coinpetitive “Race to the Top™ grant program to
improve schools,

5. Spring 2010- Naticnal Governors Association and Counsel of Chief State School Officers
releases Common Core Standards

6. 2010-20i1 Race to the Top scoring system requires states “developing and adopting
comnmon standards.” {Does not specify Common Core Standards.) (3 rounds of
grants)

7. 2010  Dept. of Education announces it will grant ESEA waivers. To get a waiver states
must-
a. Option 1/A-adopt college and career ready standards that are commeon to a
significant number of States (implicitly Common Core Standards?); or
b. Option 2/B-adopt college and career ready standards that approved by a State
network of institutions of higher education which must certify that students who
meet standards will not need remedial course work at post-secondary level.

8. August 2010-Utah adopts Commeon Core Standards.
9. 2014-Indiana, Oklahoma, South Carolina and Missouri repeal Common Core standards.
V. ESEA Waiver Status if Utah Repeals Common Core Standards
A. If Utah repeals Common Core, will ESEA waiver be revoked by Dept. of Education?

1. Probably not. Utah should be treated in a manner similar to Indiana and Oklahoma by
requiring it to develop and implement standards under Option 2 and amending waiver request.

2. Note-Washington’s waiver was not extended because it failed to develop teacher and
principal evaluation process. Several states have had problems with this evaluation process;
however, Washington’s problem was the most severe.
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Determine members of School Leadership Team

Parent nofification

Hire a School Support Team (SST)

Continue the implementation plan from previous year with appropriate changes

Offer Public Schoocl Choice

Offer Supplemental Educational Services (SES)

LEA is to set aside an amount equal to 20 percent of Title | allocation to provide transportation for choice or SES

School
improvement
Year 2

N MW

Determine members of School Leadership Team (State)

Parent notification (Federal)

Hire a School Support Team {SST). (State)

Begin a new appraisal process and include the following: (State)
a. Conduct instructional audits
h. Hire an instructional coach

Corrective c. Al SST members with school leadership teams attend Leadershlp Institutes

Action 5. Continue Public School Choice, SES, and set aside (Federal)

6. The LEA is to implement at least one of the following Corrective Actions: {Federal)
» Replace school staff relevant to the failure

Institute and implement a new curriculum

Significantly decrease management authority in the school

Appoint outside experts to advise the school

Extend school year or school day

Restructure internal organization of the school

W

Determine members of School Leadership Team. {State)

Parent notification (Federal)

Hire a School Support Team (SST) (State)

Continue Public School Choice, SES, and set-aside (Federal)

The LEA must develop a plan and make arrangements for Restructuring (Federal)

Corrective
Action- Planning
for Restructuring

GopwnN S

Parent notification.

Implement LEA Restructuring action. (Federal):

e Reopening the school as a public charter school

e Replacing all or most of the school staff (which may include the principal) who are relevant to the failure to

Restructuring make adequate yearly progress

e Entering into a contract with an entity, such as a private management company, with a demonstrated record
of effectiveness, to operate the public school

e Turning the operation of the school over to the State educational agency, if permitted under State law and
agreed to by the State

s Any other major restructuring of the school's governance arrangement that makes fundamentai reforms...

M =
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*Once a school has completed the Restructuring process, the school receives a “fresh start” in the AYP
process.







Priority and Focus schools. The state is seeing significant improvement in school achievement in
these Title | schools that are impiementing the Title | System of Suppon with fidelity.

4. Utah has been able to aligh major state education initiatives with and federal requirements. Here
are a few examples:

State Education Initiative Meets Federat Requirements

Utah State Core Standards Rigorous College and Career-ready Standards

Utah SAGE Assessment State Assessments Aligned to State Standards

Utah Educator Evaluation System Educator Evaluations that incorporate Student Achievement

What would be the impact of not continuing with the ESEA Flexibhility Waiver?

1. Utah would not be allowed to use the UCAS accountability system, but would have to return to the
NCLB-mandated AYP accountability system.

a. Utah would not be able to use student growth in accountabhility calculations for federal
purposes.

b. The USOE would have to plan for the time and cost of converting the state technology systems
back to conduct AYP determinations. The USOE would need to run AYP calculaticns for Utah's
districts and schools for the period during which Utah was under the ESEA Flexibility Waiver in
order to determine which schools and districts would be identified for improvement.

c. Itisvery probable that the majority of Title | schools and districts (if not all) would be identified
as not achieving AYP. This would either communicate to the public that Utah has many “failing”
schools or that the accountability system is irrelevant.

d. If Utah is required to return to the NCLB AYP accountability system and large numbers of schools
and districts were identified in need of improvement under Title | requirements (as anticipated),
the USOE would not have adequate human or financial resources to provide adequate support
for the Title | Systems of Support.

e. Amid the numerous major education initiatives in Utah, educators and parents would have to
deal with the uncertainty that would accompany another major change in educaticn
accountability.
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Background

State Standards and Assessments

When Congress reauthorized the Elementary and Secondary Education Act (ESEA) in 2001 as the No
Chitd Left Behind Act (NCLB), states were required to adopt state academic and achievement standards,
assess alf students to determine performance related to those standards, and to publicly report
achievement results at the school, local education agency {LEA}, and state levels. At that point in time,
Utah was ahead of many states and had already adopted statewide Core Curriculum Standards and
developed End-of-Level and End-of-Course criterion-referenced tests {CRTs) that satisfied the new
federal requirements

Under NCLB, states were to set annual measurahle objectives (AMOs) for schools and districts from the
baseline year of 2002 to the final goal of 100% student proficiency by the end of the 2013-14 school
year. Utah established its AMOs so that every two years, schools and LEAs would be expected to make
consistent improvement in student achievement (see Chart #1).

Chart #1 - Utah’s Approved Annual Measurable Objectives

Subject/Grade Span Start Goal1l Goal 2 Goal3 Goal 4 Goal 5 Final

2002 2005 2007 2009 2012 2013 2014
Language Arts (3-8} 65% 71% 77% 83% 89% 55% 100%
Mathematics (3-8) 57% 64% 71% 45% 63% 81% 100%
Language HS {10) 64% 70% 76% 82% 88% 94% 100%
Mathematics (10-12) 35% 47% 59% 40% 60% 80% 100%

Accountabhility — Adequate Yearly Progress

Each year, the state education agency (SEA} would determine whether schools and districts made
adequate yearly progress (AYP) toward the annual measurable objectives. The AYP system of
accountability included 40 factors by which schools and LEAs were measured. Whether a schoo!l or LEA
failed to meet one or multiple factors, the determination was the same: “did not achieve AYP.” Titie |
schootls and districts that did not achieve AYP for two consecutive years were identified as “in need of
improvement” and required to participate in the Title | school or district improvement process. The Title
! school and district improvement requirements included provisions that limited local school district
options in the use of Title | funds {required set asides for transportation associated with public school
choice, supplemental educational services, and professional development).

The Title | Section of the Utah State Office of Education found that the AYP system of accountabhility
frequently did not identify the lowest-performing schools for the Title | improvement process. The
valuable, but limited, resources were not always allocated 1o heip the schools that needed them most.
As states approached the end of the 2013-14 school year, intense concern was expressed about the
number of schools in districts that would be identified as in need of improvement as they did not
achieve the goal of 100% proficiency. The USOE projected the number of schools and districts to
increase dramatically {see Chart #2).



Chart #2 - Utah’s Title | Schools & Districts in Improvement

2008-2009 | 2009-2010 | 2011-2012 | 2012-2013
Title | Schools: # in Improvement 12 8 17 99%
Title | Districts: # in Improvement 3 2 2 g*

*Estimated count for 2012-13 are based on the number of Title | schools/districts on alert (not
achieving AYP one year), Because of Utah’s approved ESEA Flexibility Waiver, no estimates were
made for 2013-14.

ESEA Flexibility Waiver

After years of debate, Congress has still not reauthorized the ESEA {scheduled for 2007). The
accountability provisions of NCLB did much te ensure that schools and districts address the academic
achievement of all students and, in particular, students who historically were under-served or under-
performing. Many critics of the NCLB have expressed that the NCLB accountability measures, if not
modified, would identify virtually all schools and districts as not achieving AYP when the timeline
approached the 100% proficiency goal of 2013-14. This potential “over-identification” of what would be
interpreted as “failing” schools and districts has been a major focus of criticism of NCLB.

Recognizing that many states had or were developing innovative and rigorous accountability systems,
the U.S. Department of Education (ED} announced to states the option to request a waiver of certain
ESEA requirements if they met certain eligibility requirements. The requirements that would be waived
are listed in Appendix A - Waivers. The requirements that applying states must meet are listed in
Appendix B - Assurances.

The Utah State Office of Education applied for the ESEA Flexibility Waiver and after clarification of
specific issues with the U.S. Department of Education was approved in June 2012. The approved waiver
applied to school years 2011-12, 2012-13, and 2013-14. States desiring to continue with the ESEA
Flexibility Waiver beyond the 2013-14 school year will need to submit an extension request.






6. The requirement in ESEA section 1003(a) for an SEA to distribute funds reserved under that section
only to LEAs with schools identified for improvement, corrective action, or restructuring. The SEA
requests this waiver so that it may allocate section 1003(a} funds to its LEAs in order to serve any of
the State’s priority and focus schools.

7. The provision in ESEA section 1117(c}{2}{A) that authorizes an SEA to reserve Title |, Part A funds to
reward a Title | school that (1) significantly clesed the achievement gap between subgroups in the
schoot; or {2} has exceeded AYP for two or more consecutive years. The SEA requests this waiver so
that it may use funds reserved under ESEA section 1117{c)(2)(A) for any of the State’s reward
schools.

8. The requiremenits in ESEA section 2141(a), (b}, and (c} for an LEA and SEA to comply with certain
requirements for improvement plans regarding highly qualified teachers. The SEA requests this
waiver to allow the SEA and its LEAs to focus on developing and implementing more meaningful
evaluation and support systems.

9. The limitations in ESEA section 6123 that limit the amount of funds an SEA or LEA may transfer
from certain ESEA programs to other ESEA programs. The SEA requests this waiver so that it and its
LEAs may transfer up to 100 percent of the funds it receives under the authorized programs among
those programs and into Title |, Part A.

10. The requirements in ESEA section 1003(gH{4) and the definition of a Tier | school in Section 1.A.3
of the School Improvement Grants (SIG} final requirements. The SEA requests this waiver so that it
may award SiG funds to an LEA to implement one of the four SIG models in any of the State’s
priority schools.

Optional Flexibility:

An SEA should check the box below only if it chooses to request a waiver of the following
requirements:

E The requirements in ESEA sections 4201(b)(1){A} and 4204(b){2){A) that restrict the activities
provided by a community learning center under the Twenty-First Century Community Learning
Centers (21st CCLC) program to activities provided only during non-school hours or periods when
school is not in session (i.e., before and after schooi or during summer recess}, The SEA requests
this waiver so that 21st CCLC funds may be used to support expanded learning time during the
school day in addition to activities during non-school hours or periods when school is not in session.

12. The requirements in ESEA sections 1116(a){1){A)-(B) and 1116{c)(1)(A) that require LEAs and SEAs
to make determinations of adequate yearly progress {AYP) for schools and LEAs, respectively. The
SEA requests this waiver because continuing to determine whether an LEA and its schools make AYP
is inconsistent with the SEA’s State-developed differentiated recognition, accountability, and
support system included in its ESEA flexibility request. The SEA and its LEAs must report on their
report cards performance against the AMOs for all subgroups identified in ESEA section



1111{b}{2}{C)(v), and use performance against the AMOs to support continuous improvement in
Title I schools that are not reward schools, priority schools, or focus schools.

13. The requirements in ESEA section 1113(a){3)-{4) and {c)(1} that require an LEA to serve eligible
schools under Title 1 in rank order of poverty and to allocate Title |, Part A funds based on that rank
ordering. The SEA requests this waiver in order to permit its LEAs to serve a Title I-eligible high school
with a graduation rate below 60 percent that the SEA has identified as a priority school even if that
schooi does not rank sufficiently high to be served.






mathematics in grades in which the State administers assessments in those subjects in a manner
that is timely and informs instructional programs, or it will do so no later the deadline required
under the State Fiscal Stabilization Fund. {Principle 3)

@ 9. It will evaluate and, based on that evaluation, revise its own administrative requirements to
reduce duplication and unnecessary burden on LEAs and schools. (Principle 4)

@ 10. It has consulted with its Committee of Practitioners regarding the information set forth in its
request.

@ 11. Prior to submitting this request, it provided all LEAs with notice and a reasonable opportunity to
comment on the request and has attached a copy of that notice (Attachment 1) as well as copies of
any comments it received from LEAs {Attachment 2).

@ 12. Pricr to submitting this request, it provided notice and information regarding the request to the
public in the manner in which the State customarily provides such notice and information to the
public {e.g., by publishing a notice in the newspaper; by posting information on its website) and has
attached a copy of, or link to, that notice {Attachment 3).

13. It will provide to the Department, in a timely manner, all required reports, data, and evidence
regarding its progress in implementing the plans contained throughout this request.

14. It will report annually on its State report card, and will ensure that its LEAs annually report on
their local report cards, for the “all students” group and for each subgroup described in ESEA section
1111(b}(2}{C)(v}{I1): information on student achievement at each proficiency level; data comparing
actual achievement levels to the State’s annual measurable objectives; the percentage of students
not tested; performance on the other academic indicator for elementary and middle schools; and
graduation rates for high schools. It will also annually report, and will ensure that its LEAs annually
report, all other information and data required by ESEA section 1111(h}{1}{C) and 1111{h}{2}{B),
respectively.

If the SEA selects Option A in section 3.A of its request, indicating that it has not yet developed and
adopted all guidelines for teacher and principal evaluation and support systems, it must also assure
that:

15. It will submit to the Department for peer review and approval a copy of the guidelines that it will
adopt by the end of the 2011-2012 schooi year. (Principle 3)



STATUS: Final FY 2015 Title I AllOCﬂtiOHS tO LEAS CURRENT AS OF: November 14, 2012
Title I Set-asides AYP Impact
Actual Actual
Actual Title | LEA Total
Title §, Title |, Title | LEA Trans for Title | LEA
Title |, Part A Part A Part A Prof School Set-aside for
College & LEA School Develop Choice & LEA & School
Career Ready | Improve | Improve |[Set-aside (10%) SES Set-aside| Improvement
LEA Altocation LEA Improve | (upfo 20%} | Requirements
Alpine $8,410,577 1 1 $841,058] $1,682,115.38 $2,523,173
Beaver $151,970 1 0 $15,197 $0.00 $15,197
Box Elder $951,383 1 1 $95,138 $190,276.64 $286,415
Cache $1,244,840 0 1 $0 $248,968.07 $248,968
Canyons $3,727,655 1 1 $372,755 $745,510.91 $1,118,266
Carbon $521,234 1 1 $52,123 $104,246.74 $156,370
Daggett $12,900 1 0 $1,200 $G.00 $1,290
Davis $86,605,202 1 1 $660,520] $1,321,040.42 $1,981,561
Duchesne $415,081 1 1 $41,508 $83,016.13 $124,624
Emery $200,193 1 1 $29,019 $58,038.69 $87,058
Garfield $119,782 0 0 30 50.00 $0
Grand $265,261 1 0 $26,526 $0.00 $26,526
Granite $16,011,558 1 1 $1,801,156] $3,202,311.58 $4,803,467
Iron $1,857,200 1 1 $185,720 $371,440.03 $557,160
Jardan $4,374,673 1 1 $437,467 $874,934.58 $1,312,402
Juab $299,456 1 0 $29,946 $0.00 $29,946
Kane $158,548 1 H $15,855 $31,708.60 $47,564
Logan $1,398,246 1 1 $139,825 $279,649.25 $419,474
Millard $395,865 0 1 $0 $79,173.04 $79,173
Morgan $107,497 0 1 30 $21,409.49 $21,490
Muzray $710,679 O 0 50 $0.00 $0
Nebo $2,843,289 1 1 $284,329 $568,657.70 $852,987
North Sanpete $316,761 0 1 50 $63,352.26 $63,352
North Summit $135,671 1 1 $13,567 $27,134.16 $40,701
OCgden $3,645 644 1 1 $364,564| $729,128.76 $1,093,693
Park City $197,549 1 0 $19,755 $0.00 $19,765
Piute $87,159 0 0 50 $0.00 $0
Provo $3,104,598 1 1 $310,460 $620,919.62 $931,379
Rich $46,688 1 0 $4,669 $0.00 $4,669
Salt Lake 36,249,903 1 1 $624,990( $1,249,980.54 $1,874,971
San Juan $852,622 1 1 $65,262 $170,524.48 $255,787
Sevier $652,296 1 1 $69,230 $138,459.28 $207,689
South Sanpete $561,166 1 1 $56,117] $112,233.16 $168,350
South Summit $150,732 0 1 $0 $30,146.40 $30,146
Tintic $42,239 1 1 34,224 $8,447.72 $12,672
Tooele $1,091,607 1 1 $109,161 $218,321.31 $327,482
Uintah $766,926 1 -1 376,693 $1563,385.20 $230,078
Wasatch $409,105 1 1 $40,910 $81,820.91 $122,731
Washington $5,816,495 1 1 $581,649] $1,163,298.92 $1,744,948
Wayng $110,060 0 0 50 $0.00 $0
Weber $2,564,309 1 1 $256,431 $512,861.75 $769,293
SCHOOL DISTRICTS $77,714,619
CHARTERS $6,437,402
- TOTAL $84,151,921

AUTHOR: USOE / Finance and Statistics / RandyORayiieN: C:\Users\kawilson\Documents\Potential kmpact to LEAs Under AYP 6-23-14.x[sx {Summary)




STATUS: Final

FY 2015 Title I Allocations to LEAs

Title I Set-asides AYP Impact

CURRENT AS OF: November 14, 2012

Actual Actual
Actuat Title i LEA Total
Title 1, Title |, Title | LEA Trans for Title F LEA

Title |, Part A Part A Part A Prof School Set-aside for

Coliege & LEA School Develop Choice & LEA & School

Career Ready | Improve | improve [Set-aside {10%) SES Set-aside] Improvement

LEA Allocation LEA Improve | (up to 20%) i Reguirements
Ogden Preparatory Academy $269,090 0 $0 $0.00 %0
American Preparatory Acaden] $616,846 1 4] 361,685 $0.00 $61,685
Walden School Of Liberal Aris $69,862 0 0 $C $0.00 $0
Freedom Academy $151,320 0 0 $0 $0.00 $0
Academy For Math Engineerin $82,041 0 G 50 $0.00 $0
Pinnacle Canyon Academy $130,151 1 1 $13,015 $26,030.24 $39,045
City Academy $37,392 1 1 $3,738 $7,478.32 $11,217
Soidier Hollow Charter School $28,781 0 1 30 $5,756.13 $5,756
Tuacahn High School For The $22 354 [} 0 $0 $0.00 $0
Uintah River High $19,537 Y 1 $0 $3,907.43 $3,907
John Hancock Charter School $11,563 G 0 $0 $0.00 $0
Thomas Edison {North + Sout] $50,845 g 0 $0 $0.00 $0
Timpanogos Academy 50 0 0 $0 $0.00 $0
Salt Lake Arts Academy $22,354 0 i $0 $4,470.85 $4,471
Fast Forward High $69,500 0 1 $0 $13,889.97 $13,900
No Ut Acad For Math Enginee $22,354 0 0 $0 $0.00 $0
Ranches Academy $19,103 0 Q 50 $0.00 $0
Davinci Academy $103,292 0 0 $0 $0.00 $0
Summit Academy $18,070 0 0 $0 $0.00 $0
itineris Early College High $15,417 0 0 $0 $0.00 $0
North Davis Preparatory Acadg $95,584 0 0 $0 $0.00 30
Moab Community School $10,792 0 0 30 $0.00 $0
East Hollywood High $48,485 0 1 30 $9,696.95 $9,697
Success Academy $37,771 0 Q 30 $0.00 $0
Utah County Academy Of Scig $20,813 0 0 $a $0.00 $0
Lincoin Academy $38,542 0 0 $0 $0.00 $0
Beehive Science & Technolog $29,292 0 0 $0 $0.00 $0
Wasatch Peak Academy $25,438 0 $0 $0.00 $0
North Star Academy $18,379 0 $0 $0.00 $0
Reagan Acadamy $75,813 0 1 $0 $15,162.68 $15,163
American Leadership Academ $182,688 1 1 $18,269 $36,537.60 $54,8086
Navigator Pointe Academy $38,313 0 0 $0 $0.00 $0
Qdyssey Charter School $32,470 0 0 30 $0.00 $0
Intech Coliegiate High School $16,058 0 0 g0 $0.00 $0
Entheos Academy $181,604 Q 1 $0 $36,320.73 $36,321
Lakeview Academy $48,250 0 0 %0 $0.00 $0
Legacy Preparatory Academy $58,583 0 0 $0 $0.00 $0
Liberty Academy $57,291 0 i} 50 $0.00 $0
Monticello Academy $68,604 0 0 $0 $0.00 $0
Mountainville Academy $11,145 0 1 $0 $2,228.98 $2,229
Paradigm High Scheol $47,792 0 1 30 $9,558.36 $9,5658
Renaissance Acaderny $24,505 0 o] $0 $0.00 $0
Channing Hall $32,375 0 0 &0 $0.00 $0
Spectrum Academy $41,625 1 G $4,163 $0.00 $4,163
Syracuse Arts Academy $75,542 0 0 $0 $0.00 $0
George Washington Academy $95,584 0 0 $0 $0.00 $0
Noah Webster Academy $50,875 0 1 50 $10,175.03 $10,175
Salt Lake School For The Perf $15,417 0 1 50 $3,083.34 $3,083
Open Classroom $41,400 0 50 $0.00 30
Canyon Rim Academy $27,750 0 0 $0.00 $0
Guadalupe School $64,509 0 G 50 $0.00 $0
Karl G Maeser Preparatory Ac $8,681 0 G &0 $0.00 $0
Cs Lewis Academy $43,167 0 G $0 $0.00 $0
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STATUS: Final FY 2015 Tltle I AI]OCﬂtiOIlS to LEAS CURRENT AS OF: November 14, 2012
Title I Set-asides AYP Impact

Actual Actual
Actual Title F LEA Total
Title 1, Title |, Title | LEA Trans for Title | LEA

Tifle |, Parf A Part A Part A Prof School Set-aside for

College & LEA School Develop Choice & | LEA & School

Career Ready | Improve | Improve |Set-aside (10%) SES Set-aside] Improvement

LEA Aliocation LEA Improve | {(upto 20%) | Requirements
Dual Immersion Academy $157.582 0 1 $0 $31,616.49 $31,516
Edith Bowen Laboratory Schaod $30,833 0 0 $0 $0.00 $0
Gateway Preparatory Academ $170,625 0 1 50 $34,125.04 $34,125
Merit College Preparatory Aca $50,332 1 1 $5,033 $10,066.32 $15,009
Providence Hall $70,917 0 1 $0 $14,183.37 $14,183
Quest Academy $61,264 0 1 $0 $12,252.71 $12,253
Rockwell Charter High School $49,333 1 1 $4,833 $0,866.69 $14,800
Venture Academy $70,817 0 0 30 $0.00 $0
Sait Lake Center For Science $78,051 0 0 $0 $0.00 $0
Utah Virtuai Academy $463,084 1 1 $46,306 $92,612.84 $138,919
Early Light Academy $23,893 0 0 %0 $0.00 $0
Excelsior Academy $70,817 0 0 $0 $0.00 $0
Hawthorn Academy 361,264 0 1 $0 $12,252.71 $12,263
Mouniain Heights Academy $16,188 0 0 %0 $0.00 $0
Jefferson (Oquirrh Mountain } $38,542 0 1 30 $7,708.35 $7,708
Vista at Entrada $124,844 0 1 $0 $24,968.89 $24,969
Bear River $5,789 0 0 $0 $0.00 $0
Maria Montessori $28,521 0 0 $0 $0.00 $0
Canyen Grove $75,205 0 $0 $0.00 50
Weilenmann School of Discov $21,898 0 0 30 $0.00 $0
Summit Academy High Schoo $26,979 0 1 %0 $5,395.85 $5,396
Good Foundation Academy $26,979 0 0 $0 $0.00 $0
Alianza Academy $100,523 0 0 $0 $0.00 $0
Utsh Connections Academy $119,6804 1 1 $11,960 $23,920.74 $35,881
Endeavor Hall $75,836 0 0 30 $0.00 $0
Aristoile Academy $46,743 0 0 $0 $0.00 $0
HighMark Charter School $27,750 0 0 30 $0.00 $0
Promontory School For Exped $44,708 0 0 $0 $0.00 $0
Pacific Heritage Academy $78,519 0 0 $0 30.00 $0
Valley Academy $116,608 0 0 %0 $0.00 $0
Pioneer High School for the Pq 30 0 0 $0 $0.00 $0
Utah International School $42,459 $0 $0.00 $0
Esperanza Elementary School $37,000 $0 $0.00 $0
Leadership Learning Academy] $40,854 $0 $0.00 $0
Mana Academy $139,284 $0 $0.00 $0
Voyage Academy $46,250 $0 $0.00 $0
Wasatch Institute of Technolog $26,979 $0 $0.0C $0
Weber State University Chartg $0 $0 $0.00 $0
Winter Sports $8,479 $0 $0.00 $0
Utah Career Path High School $15,417 $0 $0.00 $0
American International Schoo! $85,563 30 $0.00 $0
Ascent Academies $103,292 30 $0.00 $0
Dixie Montessori Academy $34,688 . 30 50.00 $0
Kairos Academy 516,958 $0 $0.00 $0
Mountain West Montessori $40,854 $0 $0.00 $0
Scholar Academy $40,083 30 $0.00 $0
TOTALS $84,151,921 41 57 $7,616,218 $15,605,779 $23,221,997
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School AYP Determinations - 2013

AH Schools Title | Schools
# Schools AYP Yes 70 23
# Schools AYP No 395 134
# Schools AYP Yes (Confidence Interval) 407 132






















SOUTH PARK ACADEMY
SPRUCEWOQOD SCHOOL
SUNRISE 5CHOOL

UNION MIDDLE

WILLOW CANYON SCHOOL
WILLOW SPRINGS SCHOOL

Yes
Conf Interval
Conf Interval

No
Conf Interval
Conf Interval






Daggett School District AYP Determinations - 2013

District AYP No

Title |
# Schools AYP Yes 2 0
# Schools AYP No i 0
# Schools AYP Yes (Conf Interval) 0 0

2013 AYP 2012 AYP
FLAMING GORGE SCHOOL Yes
MANILA HIGH No
MANILA SCHOOL Yes

Title  Schoo! Improvement Status 2013-14









WOODS CROSS SCHOOL

Conf Interval
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